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Market Committee by mistake for a pericd ficm 
22nd October, 1962 till 26th Mzy, 1€€4—Scit 
for recovery of sum paid under mists ke—Pericd 
oflimitation—‘*Reasonable’’— Meer ing of. .2} g 


MADRAS AGRICULTURISTS’ RELIEF ACT 
(IV OF 1938), S. 9-A, Limitation Act (XXXVI 
of 1963), Article 61, Transfer of Property Act 
(IV of 1882), section  62—Usufructvery 
mortgage—-Suit for redemption—Mortgzgce 
in possession for more than thirty years 
—Effect.of Amendment of Act IV of 1938 
by Act XXIV of 1950— Mortgagor entitled 
to redeem the mortgage—Claim of adverse 
possession by mortgagee—Invalid --- 269 
MADRAS COMMERCIAL CROPS 
MARKETS ACT (XX OF 1933)—Constitutien 
of Market Committee under the Act .. 214 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948)—Notification ef estzte under 














proceedings by landlord in repect of first ffoor the Act—Entire estate vests in Government 
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MADRAS ESTATES ABOLITION ACT— 
(Gontd.) 
from notified date—Grant of patta by concer“ 
ned Authority—Civil Court has no jurisdiction 
+o interfere—Vesting in Government causes no 
„discontinuity of adverse possession E i y 
MADRAS INDEBTED ACRICULTURISTS 
(TEMPORARY RELIEF) ACT (V OF 1954), 
-S, 3—Scope of section—Suit on mortgage— 
Suit instituted twelve years after mortgage 
became due—Mortgagee claiming exclusion 


-period under Act V of 1954—-Whether tenable - 


eat » obi eel 
MADRAS MINISTERIAL SERVICE RULES, 


-R. 11—Direct recruitment to service— Govern- 
“ment Order—Rule not amended—Combined 
-senioritylist prepared—Promotion on temporery 
basis—Procedure adopted whether correct— 
-Government Order whether liable to be quashed 
.. 88 

MASTER AND SERVANT—School ‘Teacher 
—Employment in Private Institution—Attain- 
ing age of superannuation—Middle of the acade- 
mic year—Termination of services—Govern- 
-ment order—Direction to school authority for 
„continuance of teacher in service till the end of 
the academic year—-Government order has no 
sforce of law —Only administrative order .. 105 
MOHAMEDAN LAW-—Joint holding not 
recognised unlike among Hindus—Acquisition 
by a member—Not conclusive proof that 
acquisition was for family .. 478 
MORTGAGE—Redemption—Othi of land 
-formerly lying in Travancore State—Application 
for settlement of debts under Travancore Debt 
Relief Act (II of 1116 M.E.), S. 16—Appli- 
-cability of Act to othi and effect—Inaction of 
Official Receiver—Impact, if any—Death of 
mortgagot—Sale of mortgaged property by his 


children with direction to redeem othi—Sale, if 


valid—Locus standi of purchaser to redeem— 
Transfer of Property Act (IV of 1882), section 91 
.—Plaintiff cannot abandon his case, adopt that 
of defendant and claim relief JJ -.. 406 
Suit for redemption—Mortgage of 1076 
(M.E.)—Purakadam in 1093 (M.E.)—In favour 
-Of mortgagee’Ssons, he having died—Possession 
under mortgage to be on basis of purakadam also 
—Subsequent mortgage by mortgagor’s repre- 
sentatives to first defendant—Direction to 
-redeem earlier mortgeges—First defendant 
-redeeming from 2 out of 5 sons of original 
-mortgagee—Plaintiff suingto redeem original 
mortgage—Suit, if barred by limitation .. 5 
MOTOR VEHICLES ACT (IV OF 1939), 
-S. 96 (2) (b) (#i)—Accident—Head—On colli- 
sion between bus and car—Motor-car hadly 
damaged—Occupants of car injured— Owner 
of car claiming compensation for damage to 
-car—Injured persons claiming ‘compensation 
‘for injury—Owner of car and insurer, parties 
-—Negligence of driver of bus—Driver having 
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MOTOR VEHICLES ACI—(Coaéd.) 


no licence to drive heavy vehicle—Policy of 
Insurance covering accident only ifthe person 
driving the vehicle had licence te drive the 
same—lInsurer, if exonerated .. 388 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 1881), S. 10—Banker and Custo- 
mer—Suit for recovery of morey—Cheque 
issued by plaintiff—Endorsement forged— 
Cheque honoured by bank—Duty and responsi- 
bility of bank .. 286 


S,116—Presumption—Burden of proof 
.. 191 


PANCHAYATS AND COMMITTEES OF 
THE PANCHAYAT PROCEEDINGS, R. 4— 
Meeting called for by Members—Notice— 
Purpose of meeting not specified—Date also 
not mentioned—Meetirg invalid—Afiixture of 
notice on outer door—Enough compliance 
with service ofnotice—Constituticn of India, 
Art. 226—Writ of prohibition issued .. 370 


PART B STATES (LAWS) ACT, 1951. 5 


PARTITION—Purchaser from a co-owner— 
Suit for partition—Notentitled to mesne profits 
from other co-owner untilallotment is made— 
Absence of allegation regarding inccme—Relief 
of accounting could not be granted’ .. 347 


PARTITION ACT (IV OF 1893)—Inherent 
power of Court to direct sale outside provisions 
of the Act ole OS 
PARTNERSHIP ACT (IX OF 1937), S. 22— 
Registration Act (XVI of 1908), S. 17—Indian 
Stamp Act (II of 1899), S. 36—Suit for decla- 
ration—Deed of partition in a partnership 
whether requires registraticn— Registraticn rot 
necessary—Document admitted by trial Court 
—Cannot be questioned for want of stamp on 
appeal TENGE] 
PASTEUR INSTITUTE OF SOUTHERN 
INDIA, COONOOR AND COUNCIL OF 
SCIENTIFIC AND INDUSTRIAL RE- 


SEARCH, MADRAS— Whether Industries 
=- 43 


PAYMENT OF WAGES ACT (IV OF 1936), 
S. 15—Industrial Disputes Act (XIV of 1947), 
Ss. 33-C (2), 10 (1)—Scope—Transport workers 
—Computation of allowances in terms of money 
—Not within S. 15 of the P-yment of Wages 
Act—Competent within S. 33-C (2) of the 
Industrial Disputes Act—Status of an employee, 
not within, S. 33-C (2) of the Industria} Dis- 
putes Act—Can be raised as a dispute under 
S.10 (1) 
‘PONDICHERRY MUNICIPAL DECREE 

(LEVY AND VALIDATION OF TAXES, 

DUTIES, CESSES AND FEES) ACT, 1973, 

—Validity —Whether excessive delegation of 
legislative power—Whether violates Arts. 19 (1) 
(g) and 14 ofthe Constitution—Whether offence 
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PONDICHERRY. - MUNICIPAL DECREE 
- ETC. AGT (1973}—(Contd.) 


under S. 7 of Pondicherry (Administration) 
Act (XLIX of 1962)—Pondicherry Legislature 
can make retrospective legislation— Cosntilu- 
tion of India (1950), Arts. 14, 19 (1) (g) .. 297 


PRESIDENCY TOWNS INSOLVENCY 
ACT (TII OF 1909}, Ss. 56, 9 (¢)—Transfer by 
insolvent ofstock-in-trade in favour of guaran- 
tor— Transfer made within ten days before 
application for adjudication—Transfer liable 
to be set aside as fraudulent preference as 
against Official Assignee . 441 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), S. 10 (4)—Debtor’s petition for adjudi- 
cation as insolvent on ground of inability to 
pay debts—Creditor alleging possession ofasscts 
—Petition held not bona fide—Dismissal of 
application, on a prioi consideration not 
valid . 342 
SALE OF GOODS ACT (III OF 1930), Ss. 61 
(2) and 62—Interest on price of goods—Absence 
of contract to the contrary-—-Claim on basis of 
-usage—Claim negatived—Interest when awar- 
dable under Interest Act . 166 


SPECIFIC RELIEF ACT (XLVII OF 1963), 
S. 16, Lvplanation—Suit for specific performarce 
—Piain tiff to plead readiness and willingness to 
perform the contract—Actual tender of money 
not essential s< GOT 


STAMP ACT (II OF 1899), Ss. 2 (iv), 56 (2) 
57: and 31—Draft document submitted under 
S. 31 for opinion as to proper stamp—Matter 
referred to High Court for opinion—Reference 
not valid since section 2 (14) nts arr 
instrument executed (F.B.) : . 275 


S. 2 (15). and Ghat to 





take properties otherwise than with reference 


to devolution contemplated by will—Whether 
Partition or settlement—Partition possible 
between co-owners not having aksolute or cqual 
rights (F.B.) : 423 


Ss. 31, 32—Reference—Release . deed— 
Draft submitted to the Collector for opinion— 
Stamp affixed later—Document impounded by 
Sub-Registrar as insufficiently 
Whether correct—Scope of Ss. 21 and 32— 
Release explained—Terms of the document 
not to be ignored (F.B.) .. 279 


———§. 35—Promissary note—Suit  on— 
Insufficiently stamped—Not admissible in 
evidence—Pronote allegcd to be issued in res- 
pect of past debts—No mention however in 
the promote—Endorsements cannot prove the 
past debts s. 234 


STATE BANK OF INDIA (OFFICERS AND 
ASSISTANTS) RULES, R. 51—Branch 
Manager—Application for loan for purchase of 
car—Loan sanctioned—Car not purchased 
within time prescribed—Disciplinaiy procccd- 


(1976) If M.L.J.—E 
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STATE BANK OF INDIA ETC, RULES— 
(Contd.) 


ings taken against Branch Manager— Challenge 
—Rules whether statutory—Held not statutcry 
—Validity of R. 51 upheld—P; oceedings— 
Whether violative of natural justice— Oral 
enquiry not necessary—Constituticn of India 
(1950), Art. 226 - 421 


TAMIL NADU AGRICULTURI STS RELIEF 
ACT (IV OF 1939), S.20—Execution,of decree 
Application under 8.20—Filed „beyond -60 
days of the order—Barred by limitation... 53 


Ss. 23-A, 23-B and 23-C—S. 23-C 
introduced by the Amending Act VIII of 1973 
-—Scope—Proper ty of judgment-debtcr sold in 
execution on 24th January, 1973 after the 
coming inteforce ofthe Amending Act— Section 
inapplicable (F.B.) . 171 


TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 
—Notice of termination of tenancy—Unneces- 
sary before taking action under the’ provisions 
ofthe Act 84 


S. 10 (3)—Petition for eviction by pur- 
chaser of building—Personal use and occupa- 
tion after demolition and reconstruct] on— Aprec- 
ment between seller and tenant'to exterd the 
lease upto 31st January, 1972—Agreement ‘not 
registered—Sale of building on 19th January 
1970—Purchaser entitled to evict—Agreement 
to be enforceable ought to have been regis- 
tered ` . 437 


S. 10 (3) (a)— a ER pne 
—Petition for eviction of-terants for owner’s 
use and occupation, and for, demolition, ard 
reconstruction—PFetiticn feurd bora fiee 
Notice under S. 106 of Transfer of Property 
Act not necessary—Transfer of Property Act 
(IV of 1882), 5. 106 .. 361 


——-—§,. 10 (3) (a)—Petition for eviction— Nor- 
residential premiser—QOwne1’s occupatior— 
Partnership deed produced by landlords at 
trial—Whether bona fide e. 320 


———$. 10 (3) (c)}—Petition for eviction— 
Additional accommodation—Acccr mcdation 
required for school run by members of the land- 
lord’s family—Whether falls’ within the sccpe 
of S. 10 (3) (¢)—Held landlord in S 10 (3) (e) 
does’hot include any member of bis oo 

. 520 


—-——§. 11—Provision under S. 11 —Whether 
can be invoked in revision to tke ee Court 
. 321 


~S, 14 (1) (2)—Petition for eviction of 
tenants—Demolition and Reconstruction—Bora 
fides a question of degree in each case .. 21] 


S. 30—Scope and applicability— Applies 
to part of building also +. 49] 
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TAMIL NADU BUILDINGS (LEASE ,AND 
RENT “CONTROL) AMENDMENT ACT 
(XII OF 1962) AND TAMIL NADU BUILD- 
INGS (LEASE AND RENT CONTROL)’ 


AMENDMENT ACT (XXIII OF” 1973)—’ 


Not retrospective—Inapplicable to proce dis gi 
commenced earlier ! . 491 


TAMIL NADU CITY TENANTS’ PROTEC- 
TION ACT (HI OF 1922), § . 9—Application 
by tenant—Delay -in ' filing—Wròng advice by 
counsel—Whether sufficient cause—Limitation 
Act (XXXVT'of 1963), S. 5, applicable .v- -80 


` TAMIL NADU ‘CO-OPERATIVE SOCIE- 
TIES ACT (LIII OE 1961), S. 71—Co-opera- 
tive Bank—Misappropriation by.clerk—Enquiry 
—Supersession of the bank—Surcharge notice 
against ex-President and ex-Vice-Pesident— 
No wilful negligence on their part—Mere negli-' 
gence not sufficient to fasten liability .: 460, 
Ss.°73 and 25 (1) (6}—Tamil Nadu 
Co-operative. Societies: Rules (1963), R. 56—, 
Deficit-in stock—Action by society against, 
President for recovery—President’s death pend-' 
ing proceedings—Action against legal represen- 
tatives—Limitation—Rule 56 to be followed 
— Claim held barred " . 157, 


TAMIL NADU COURT-FEES, AND SUITS: 
VALUATION ACT (XIV OF 1955), S. 40 
—Joint family property—Alienation by manager 
—Powers of manager—Svit' for partition— 
Alienation questioned as not binding—No pra- 
yer for setting aside necessary—Court-fce need 
not be paid ‘under S. 40. 326: 


TAMIL NADU CULTIVATING TENANT’S 
PROTECTI ONACT(XXVOF 1955)—Lessee, 
from life ‘estate-holdér—Death of ‘life estate- 
holder—Lessee cannot claim benefit of the 
Act 3 260 


Ss,2 (aa) and 3—Usufructuory mortgage 
isad leased by usufructuary mortgagee-— , 
Mortgage redeemed—Suit by mortgagor for pos: 
session and mesne profits—Tenant’s claim of: 
statutory protection—Valid (F.B.) « 243 


TAMIL NADU CULTIVATING TENANTS 
PROTECTION AMENDMENT ACT (XXI 
OF 1972), S. 3—Suit for arrears of rent—' 
Second Appeal by tenant—Judgment-debtor 
—Deposit of rent into Court—Second Appeal 
dismissed—Act XXI of 1972 passed—Whether 
; judgment-debtor, can claim refund of the Court 
deposit «æ 60 


TAMIL NADU CULTIVATING TENANTS 
ARREARS OF RENT (RELIEF) ACT (XXI 
OF 1972), Ss.5 (1) (c),.7—Tamil Nadu Culti- 
vating Tenants Protection Act (XXV of 1955), 
Ss.3 (4), 4 (5)—Petition for eviction—Tenant 
in arrears Of rent—Eviction ordered—Act XXI 
of 1972, coming into force—Petition under 
S.7 ofthe latter Act by tenant for restoration of 
possession—Petition allowed by Authorised 
Officer—Order invalid 516 








TAMIL NADU- GENERAL SALES TAX 
ACT (I OF 1959), S. 2 (n)~Textile chemicals, 
etc.— Import of—Licence in name of assessee— 
Agreement between assessee and purchaser for 
sale of goods imported—Impo.t consequent 
on arrangement—Transaction within State— 
Whether’ sale exigible to tax—Transacticn, 
when sale in course ofimport s. 238 
S. 41 (3)—Constitution of India (1950), 
Arts. 19, 31—Seizure of documents by Joint 
Commercial Tax Officer—Seizure illegal— 
Use of'the ddcuments in revenue proceedings 
jegal o» 451 


TAMIL NADU LAND REFORMS (FIXA- 
TION OF CEILING ON LANDY ACT 
(LVIII OF 1961), R. 8—Trust—Service of 
notice—Service on managing trustee st ficient 
notice Service on each trustee not esscnitial 


.. 449 


TAMIL NADU PANCHAYATS ACT (XXXV 
OF 1958), Ss. 149-A (il), 56—President of 
Panchayat—Removalof—Meeting called by 
respondent—Rerolution passed by majority of 
members for removal—-Removal ‘of President 
with retrospective effect from the daté of reso- 
lution—Validity e. 182 
TRADE AND MERCHANDISE ' MARKS 
ACT (XLIII OF 1958), S. 11 (@)—Registration 
of Trade Mark restationery articles— Opposi- 
tion by manufacturer of certain surgical gocds 
—Trade mark held not cach tae 
rejected ; - 120 
TRANSFER OF PROPERTY ACT av. OF 
1882)—Simple mortgage—Execution of docu- 
ment-—Undertaking to pay principal and 
interest: separately—Suit for arrears of interest 
alone—Subsequent suit for recovery of arrears 
of subsequent interest and principal, whether 
barred =æ 55 


———5, 5—Scope (F.B.) i Ko ` . 123 


-S. 43—Suit for declaration of title and 
Possession—Widow’s estate enlarging after 
Hindu Succession Act—Settlement by widow 
of the suit property on her minor daughter and 
another with a condition—Cancellation ofsettle- 
ment and sale by the widow—Suit by purchaser 
—Suit falls within the scope of i 43 of Transfer 
of Property Act ‘ee LIS 


——S. 52—Specifie performance—Suit for 
possession—Agricultura] lands—Purchased from 
Court in execution of compromise decree for 
‘pecific performance—Land leased pending 
suit—Purchaser whether entitled to possession 
against tenants—Tenants not entitled to’ bene- 
fits under Tamil Nadu Cultivating Tenants 
Protection Act . 349 
——S.53A-——Part-performance diee inappli- 
cable . 437 
eee 54 and 58 (a) —Usufructuary Mort- 
gage—Equity ofredemption— Whether tangible 
immovable property: capable of sale without 
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T.P. ACT (1882)—(Conid.) 


registered instrument where value is less than 
Rs. 100—Oral sale of equity of redemption by 
usufructuary mortgagors—Whether delivery of 
property could be effected without first dis- 
possessing the mortgagee ex J 
—S. 58 (g)—Mortgage by deposit of title 
deeds—Delivery of documents with intent to 








create a security essential -. 19] 

S. 76 (a)—Tenant under life estate- 
holder—Applicability ofthe Act .. 260 
———S§, 106 ee 84 





Ss. 106 and 116—Landlord and tenant 
—Lease of premises for fixed period—Expiry of 
period—Landlord claiming enhanced rent— 
Tenant unwilling to pay higher rent and conti- 
nuing to remain in the premises—Suit by land- 
lord for difference in rent—Character of the 
money payable—Civil Court’s discretion to 
fix a reasonable rate either asrent or as damages 
for use and occupation .. 145 
——— Ss. 106 and 116—Tenant holding over 
—Purpose of lease ‘‘manufacture’’—Suit for 
ejectment—Six month’s notice necessary .. 107 


TRAVANCORE COCHIN COMPENSA- 
TION FOR TENANTS IMPROVEMENTS 
ACT (X OF 1956), S. 17—Civil Procedure 
Code (V of 1908), O. 23, R. 3—Suitfor recovery 
of possession—Compromise—Jmprovemen ts 
affected by tenant subsequent to compromise 


(i976) ti MLJ—E 


TRAV.-CO. GCOMPN. ETC. ACT (1956) 
—(Conid.) 
—Whether entitled to compensation—Ccm- 


promise decree—Nota contract -. 64 
TRAVANCORE-COCHIN REGULATION 
(VI OF 1100, (M.E.), S. 20 5 


USURIOUS LOANS ACT (CENTRAL ‘ACT 
X OF 1918) AS AMENDED BY MADRAS 
ACT (VIII OF 1937), 8.2 (3) (b) proviso— 
Applicability—Presumption 1cgarding excessive 
rate of interest—Interest at 11 per cent. per 
annum with half-yearly rests in favour of bank 
not excessive inthe circumstances of the case 

ee 125 
WILL—Construction—Bequest in favour of 
‘A’ and ‘K’ for life with no powers of alienation 
— Vested remainder to ‘S’—‘S’ predeceasing 
‘K’—Nature of estate taken by ‘K’—Code 
Civil—‘Substitution fidei cammissaire’’— Defini- 
tion of—Exceptions to—‘Usufruit’— Meaning 
according to French Law 15 
WORDS AND PHRASES—Working J ourna- 
lists, Library or Index Assistant, Current 
stories, etc—Meaning .. 66 
WORKING JOURNALISTS (CONDITIONS 
OF SERVICE) AND MISCELLANEOUS 
PROVISIONS ACT (XLV OF 1955), Ss. 12 
and 13—Wage Board’s recommendations— 
Government Order  thereon—Classification 
of working journalists—Claim by certain 
employeesto benefits—Index Assistants etc.— 
Tenability of claim .. 66 
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CENTRAL . SERVICES—Customs Depart- | CONTRACT ACT 


.\.. INDEX OF RECENT GASES 
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(IX OF 1872), Ss. 23 and 


ment—Temporary appointment as Preventive !|65—Partnership business for running touring 


Officer in Grade I—Confirmation later—Res- 
pondents 2 to 31 who joined subsequently 
confirmed earlier—Promotion of a number of 
respondents in Senior Grade—Petitioner claim- 
ing fixation of seniority over respordents so 
promoted and challenging delay in his confir- 
mation—Benefit of ' Establishment Standing’ 
Order No, 121 of 1971 claimed—Petitioner held 
governed by Memorandum dated 22nd December - 
1959 and not ‘entitled to ‘confirmation ae 

, E ai 
CITIZENSHIP ACT (LVI OF 1955), S. 9. 
and R. 30—Determination' of citizenship-} 
Competent authority eo 8 =. 6 
CIVIL.PROCEDURE CODE {V. OF 1908), 
S. 9—District Munhsif—Jurisdiction of—Svit for 
declaration—Defendant contending that the 
Munsifhad no pecuniary jurisdiction—Evidence 
of defendant—Not sufficient 2S 


——S. 24—Petition for transfer—Conveni- 
ence for parties only criteria—Suit. transferred 
si i oe 3 
————S. 151—Partition suif—Court has no 
inherent powér in partition svit'to direct a sale. 





outside the Partition Act | -. 14 
O. 5; R. 9 (1) and (2)—Scope of—Words 
and Phrasés—*‘May’? . 8 ~ 5 


LT 


Ò. 6,R.71—Suitfor declaration—Use of 
cart track—Petition to.amend. plaint—Allega- 
tion cf defendant violating interim injunction 
and ‘érecting fence—Amendment of prayer, 
claiming relief of mandatory injunction— 
Amending refused by Trial Court—Liberal 
view to be taken by Court in matters of amend- 
ment of plaint—Time of filing petition not the 
criterion—Amendment granted : 8 
CONSTITUTION OF INDIA ‘(1950), Article 
226—Writ of certiorari—Petitioner temporarily 
appointed as compounder—Later found not 
qualified for the post but eligible for appoint- 
ment only as nursing orderly—Petitioner-given 
option to serve as nursing orderly—Refusal by 
petitioner—Service jterminated—Termination 
valid—Writ of mandamus—Issue of—Fixation 
of pay scale as compounder—Writissued .. 12 
Art. 226—Writ of mandamus—Petitioner 
retiring from Government Service submitting a 
letter of resignation—Provident Fund due to 
the petitioner—Amount not settled by respon- 
dent—Amount kept pending determination of 
losses recoverable from petitioner—Mandamus 
seeking direction’ for payment—Writ issued 
s s l ps 11 








cinema—License in the name of one person 
only—Partnership business illegal—One part- 
ner retiring from business—Other partnesr 
execute promissory note in his favour for ‘the 
amount due to him—Suit on the promissory 
note—Retiring partner is entitled to the amount 

E æ 15 
IMPORTS (CONTROL) ORDER (1955), 
Cl. 10 (2)— Deputy Chief Controller of Imports 
and ` Exports acting as appellate authority— 
Papers submitted to Chief Controller of Imports 
and Exports—Orders pagsed—Order incorpo- 
rated in’'the' order passed by Deputy Chief 
Controller of Imports and Exports— Order 
vitiated . ; - oe 7 
INDIAN STAMP ACT (II OF 1899}, Ss. 
2 (17),6, Sch. I, Arts. 34 and 40 (6)—Document 
of sale—Particular property offered as indem- 
nity—Subsequent release by vendees of their 
rights in the property offered as indemnity 
accepting in lieu another, property—Docu- 
ment presented for registration—Objection by 
Sub-Registrar regarding’ the stamp duty— 
Document whether a mortgage—Duty payable 
(F.B.) l l e. 15 


LIMITATION ACT, (XXXVI OF 1963); 
Arts. 14, . : 68—Pondicherry—Suit + , for 
recovery of possession—Sale of a radio set— 
Sale price not paid—Suit for recovery instituted 
after 3 years—Whether Limitation Act -applies 
or loca] law applies - 2 |... 4 


—Art.61 (b)—Usufructuary Mortgage—Suit for 
declaration—Transfer of property by mortgagee 
—Gift of property by mortgag or to her son— 
Suit whether within time cx. A 


MADRAS CINEMAS (REGULATION) 
ACT (IX OF 1955) . 15 


MORTGAGE—Suit for redemptior—Madras 
Act XXVI of 1963 coming into force—Patta 
granted to mortgages—Mortgagors whether 
entitled to redemptior—Madras Irm Estates 
(Abolition and Conversion into Ryotweri) 
Act (Madras Act XXVI of 1963),S.3 (c) .. 18 


MOTOR VEHICLES ACT (IV of 1939), 
S. 123—Madras Civil Services (Classificaticn 
Control and Appeal) Rules, R. 17 (e)—State 
Transport Department—Bus | driver—Discipli. 
nary action against—Refusal to obey superior’s 
order to carry more than the legal capacity — 
Dismissal—Order not _ justified—Writ of 
certiorari issued Constitut.cr cf Irdia (1950), 
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2 GENERAL INDEX 


NATIONALISED BANK-—Setttlement bet- 
ween Bank and Employees Federation— 
Recruitment to the post of Accountant from 
Clerical Gadre—Percentage fixed—Number of 
vacancies for the year announced—Recruit- 
ment made from Clerical Cadre after holding 
tests—Vacancies exceeded at the end of the 
year—Fresh test conducted for appointment— 
Petitioner who passed in the first test but not 
promoted failing in the second test—Claim that 
selection should have been made on the basis 
of the first test—Claim not tenable—Writ of 
certiorari and mandamus refused—Constitution of 
India (1950), Art. 226 i SPRE 3 | 


PARTITION ACT (IV OF 1893)—Inherent 
Power of Court to direct sale outside provisions 
of Act 


PREVENTION OF FOOD ADULTERA 
TION ACT (XXXVII OF 1954), S. g (a — 
Prevention of Food Adulteration Rules, 
Appendix B, Item A.05 .20—Turmeric rhizome 
—Sale of article of food should conform to 
standard im. 22 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss. 28; 34—Suit for maintenance— 
Husband ‘insolvent—Leave of insolvency Court 
not necessary—Suit falls within S. 34 (1) 
—lImpact of Insolvency Act on Civil Procedure 
Code (V of 1908), S. 60 17 


RICE MILLING INDUSTRIES REGULA" 
TION ACT (XXI OF 1958)—Application for 
licence by non-resident of India—Licence 
cannot be granted, 6 


TAMĪL NADU AGRICULTURAL LANDS 
RECORD’ OF TENANCY RIGHTS ACT 
(X OF 1959), S. 16-A—Suit for declaration 
as cultivating tenant—Matter already decided 
in proceedings under the Act-—Civi] Court has 
no jurisdiction to decide issue 


S. 10—Landlord having two buildings—Peti- 
tion for eviction in respect of one building in 
occupation of tenant—Other building vacant 
—Landlord whether entitled to.ask for eviction + 
of the tenant in occupation of the other build- 
ing e. 13, 
S. 10 (3) (a)—Petition for eviction—— 
Non-residential premises—Owner’s occupation 
—Partnership deed produced by landlords at 
the trial—Whe ther bona fide 9 
———S. 10 (3) (a) (iii) —Building—Co-owner 
requiring building for personal occupation— 
Petition for eviction maintainable ga 730 
S. 10 (3) (c)—Petition for eviction— 
Goverment order, dated 12th August, 1974— 
G.O. exempting certain buildings—Pending 
proceedings—Whether affected oe IS 
—S. 14 (1) (6)—Petition for eviction— 
Demolition and  reconstruction—Undertaking 

nder §, 14 (1) (b) not filed—Petition cannot 
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TAMIL NADU BUILDINGS (LEASE AND ‘| _ 
RENT CONTROL) ACT (XVIII OF 1960), ' 


Y| ment 


T. N. BUILDINGS ETC. ACT (1960) (Conéd.) 


be dismissed as not bona fide—Entire evidence 
must be considered and decision taken .. 12 
S. 14 (1) (b)—Petition for eviction— 
Ground of demolition and reconstruction— 
Eviction ordered—Subsequent sale of building 





by landlord—Purchaser getting possession 
and demolishing—Benefit of order enures to 
purchasers also ~- 14 


S. 29—Government Order dated 12th 
August, 1974, exempting certain buildings— 
Valid se 17 


TAMIL ee CHIT FUNDS ACT (XXIV 
OF 1961), Ss.2 (12), 20 (2), 56 (2) (b}—Chit 
Fund—Subscriber defaulting in payment of 
the very first instalment—Removalfrom rolls 
—Intimation of removal not sent to subscriber 
within 14 days—Respondent not liable for 
penal action—Defaulting subscriber cannot be 
a non~-prized subscriber we. 9 


TAMIL NADU CINEMAS REGULATION 
RULES (1957), R. 14 (2)—Grant of no objec- 
tion Certificate—Application for grant of ‘C’ 
Form licence—Objection by third respondent 
that the proposed Cinema was within prohi- 
bited distance—Objection not to be considered 
at that stage—Objections to be raised at time 
of issue of no objection Certificate e. 7 


TAMIL NADU CO-OPERATIVE SOCIE- 
TIES ACT (LIII OF 1961), Ss.73 and 25 (1), 
CER Nadu Co-operative Societies Rules 
(1963), rule 56—Deficit in stock—Action by 
Society against President for recovery— Pending 
proceedings death of President—Action against 
legal representa tives—Limitation—R. 56 should 
be followed—Claim held barred by limitation 
»» tl 


S. 119-A—Co-operative Bank—Appoint- 
of . secretary—Confirmation—Appoint- 
ment contrary to Departmental instructions 
Directions by Deputy Registrar to termina- 
ted services—Services terminated—Validity— 
Termination upheld—Certioreri refused— Consti- 
tution of India (1950), Art. 226 .. 16 


TAMIL NADU INDEBTED AGRICUL 
TURISTS (TEMPORARY) RELIEF ORDI- 
NANCE (1 OF 1975), S. 4—Debt—Mesne 
profits not debt with the meaning of the 
Ordinance 


TAMIL NADU INDEBTED AGRICULTU- 
RISTS (TEMPORARY RELIEF) ACT (X 
OF 1975), S.2 (c)—Execution petitior— Decree 
in respect Ofmahar due from husband— Husband 
claiming reliefunder the Act—Not entitled. 18 


TAMIL NADU LAND ENCROACHMENT 
ACT (III OF 1905), Ss. 6, 7—Eviction pro- 
ceedings taken by Respondent—Notice under 
S, 7 not issued—Proceedings held vitiated— 
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T, N.LAND ENCROACHMENT ACT (1950) 
—(Conid.) 


Certiorart issued—Constitution of India (1950), 
Art. 226 ee : 


TAMIL NADU PANCHAYATS ACT (XXXV 
OF 1958), Ss. 149-A (11), 56— President of 
Panchayat—Removal of—Meeting called by 
the respondent—Resolution passed by majo- 
tity members for removal—Removal of Presi- 
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JT. N. PANCHAYATS ACT (1958)—(Conid.) 


dent with retrospective effect ficm the date of 
resolution— Validity T 

WAKF ACT{(XXIV OF 1954)— Scheme framed 
by civil Court prior to the passing of the Act 
Modification of thescheme competent only by 
civil Court—Wakf Board not-competent.. 7 
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A NOTE ON S. SAMA IYER AND 
OTHERS v. O. K..K. APPACHI 
GOUNDER, (1976): 1 M.L.J."382. 


By 


B. SUNDARAMOORTHY, B.COM., B-L., 
Advocate, Chidambaram. 


In this case the plaintiff claimed title 
under a sale deed, dated 16th December, 
1966 executed by the Court in execution 
of a specific ‘performanée decree’ passed 
in O.S. No. 93 of 1961 against the 
estate of one Srinivasa Iyer. ' 


The defendant claimed title under a 
Court auction held on 4th March, 1965 
and confirmed on 8th July, 1965'in 
execution of a simple money decree in 
O.S. No. 72 of 1961 against the same 
estate of Srinivasa Iyer. `’ 


Sethuraman, J., held that the title of the 
defendant will prevail as against the title 
of the plaintiff on the ground that the 
plaintiff, in a suit for specific perform-- 
ance of an agreement to sell, will get his 
title to the suit properties only from the 
date of execution of the sale-deed by the 
Court in execution of the decree for 
specific performance and if, prior to that 
date, the defendant’s (Srinivasa Iyer) 
property has been sold in execution of 
any other simple money decree, the de- 
fendant himself will not have title on 
the date of execution of the sale-deed by 
the Court and so the Court also cannot 
pass title to the plaintiff under the sale- 
deed. 


I submit that this proposition' of law 
requires reconsideration. 


It is unfortunate that the attention of the 


learned Judge was not drawn to the fun- - 


damental principle of lis pendens (sec- 
tion 52, Transfer of Property Act) in 
order to uphold the title of. the plaintiff 
and to the fact that on the execution of 
the sale-deed by the Court the 
title will relate back to the date of 
execution of the agreement itself. 
The suit in O.S. No. 93 of 1961 was a 
suit for specific performance of an agree- 
ment to sell, dated 1958 executed by 
the defendant (Srinivasa Iyer and an- 
other) in favour-of the plaintiff and. so 
the doctrine of lis pendens directly ap- 
plied to the case, with the result, that 
any transfer of the suit property by the 
defendant , during the pendency ,of the 
suit would not affect the right of the 


plaintiff under the decree in O.S. No.` 


93 of 1961. The sale-deed executed by the 
Court on 16th December, 1966 was only 
in execution of the decree in O.S. No. 
93 of 1961 and so the title of the plain- 
tiff was derived only under the decree-and 
so the ‘Court auction sale of the same 
property during the pendency of O.S. 
No. 93 of 1961 in execution of the 
simple money decree against the: same 
oa would also be hit by lis pen- 
ens. 


Therefore the defendant in the suit 
(Court auction purchaser in O.S. No. 
72 of 1961) cannot claim title to the 
suit property as against the title claimed 
by the decree-holder in O.S. No. 93 of 
1961 in spite of the fact that his Court 
sale was prior in point of time to the 
sale deed in favour of the plaintiff. 
Once a sale-deed is executed in execution 
of a decree for specific performance of 
an agreement to sell, the title will relate 
back to the date of the agreement itself. 
Now it is abundantly clear that the prin- 
ciple of lis pendens applies even to Court 
sales by reason of the judgments of the 
Supreme Court reported- in Kedarnath 


o 


k 


2 a 
Lal v. Sheondrain,s’ and Samarendra,’ 
Nath Sinha v. Krishna Kumar Nag.’ 


oe a a ars pared 
If the above principle ñs rot caplet in“ 
all the suits for specific performance of 

an agreement to sell, the defendant- can’. 


parties during the pendency of the suit 
(or even after passitig of the detree and 
` before the execution of Sale- deed by the 
Court) and thereby defeat the title of 
the successful ‘plaintiff. \-, Further, it, is 
observed in the judgment": “The question 
is. whether the rights of ’the ‘plaintiffs 
started'from the ‘passing of the decree, or 
ftom’ the exectition ‘of the” sale- deed.” 
My ‘Submission.*is that ‘botli’ theSé ques- ` 
tions: are ‘wrong because ‘the ' rights “of 
the plaintiff start fromthe daté of exe- 
cution of the agreement itself subject to 
the liability of béing defeated by the sub- 
sequerit sale in favour of a bona fide. pur- 
chaser for’ value without notice of, the 
agreement’ or by the failure of the plain- 
tiff to file'a‘suit for specific. performance 
within the'period of limitation., Section 
54, Transfer of Property’ Act also has 
been caréfully worded as follows: “It. 
(contract for, sale) does not,’ of itself, 
create arly interest in or charge on such 
property.” | oe ee 


Once the suit-is filed for specific perform- 
ance, the right of the plaintiff: becomes 
unquestionable from the date of suit and 
the title of the plaintiff. will relate back 
to the date of agreement if the suit 1s 
decreed and, a Sale-deed is’ executed by’ 
the Court. That is why, if a salc-deed 
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is executed in favour of a third party by 
a judgment-debtor even after the attach- 
meñt, but inipursuance*of an agreement 


to sell entered into prior to the date of 


attachment, it,is not hit by section 64, 


‘Civil Procedure Code and tlie’ sale will 
execute the sale-deed- in favour of third ;: ; 


prevail against the claim arising under 
the attachment.2 For the -samé- reason; -a 
subsequent purchaser with notice of the 
agreement will: also be. required: to’ Join 
in the execution of.a sale-deed iwa .suit for 
specific performance.* :Ín alb these: cases; 
the principle is once a sale-detd is exe- 
cuted in execution of a specific perform- 
ance decree, the title will relate back to 
the date of the agreement itself. (See 
illustration in page ‘260: of Mullah's 
Transfer of Property Act, 5th edition). 


Further, in order to hold that the sutt 
in O.S. No.:93 of 1961 is collusive, the 
only fact which satisfied the; learned Judge — 
was that.the defendants thereof remained 
ex parte. The :decision of Ismail ,J., im 
Varadhammal v. Ambalal J. Vyas,’ does 
not seem to have.béen brought’ to the 
notice of the Judge to the effect that in 
order to make'a suit collusive, it is neces- 
sary to prove that the claim made is ficti- . 
tious and it. is immaterial whether’ the 
defendant remained ex..parie or not 
because we should not expect a party to 
contest a claim when “he'did not have 
any defence to that claim iri law.” 
Therefore my submission is that this deci- 
sion requires. reconsideration. T 


3, P. Veeraraghavoyya v. Ramalu ‘Devi, (1935) 
68 M.L.J. 67: 157 I.G. 1104:,41 L.W. 739: 
A.I.R. 1935 Mad. 193., >, : l 

4. Rameshchandra v. Chuni Lal, (1971) 2 S.G.J. 
619: (1971) 2 S.C.R. 573: A.I.R.1971 S.C. 1238. 

5, (1971) 1M.L.J. 65: 84° L.W: 45: ALR. 
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itself about this reconversion from a deem- 
ed public.company into a private com- 
pany oncc again after ceasing to be_a 
public company.’ That is subsection (4), 

which reads: “a private company. which 
has become:a public company by virtue 
of this section shall continue to be a public 
company until it has with the approval of the 
Central Government and in accordance with the 
provisions of this Act, again become a private 
company.” There is thus no omission to 
provide for the reconversion, and the fur- 
ther argument about a case of , casus 
omissus, a Case ~ unprovided. for, does not 
arise. The, argument that,-because_the 
case of reconversion is unprovided ‘for, 
the case of companies X, Yand Z will fall 
outside the purview of section 43-A and 
therefote X again becomes, or continues 
automatically as, a private company 
cannot be correct. According to sub- 
section (4) of section 43-A, even assuming- 
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that -X has, or wants, to reconvert itself 
into 'a private company, the procedure 
prescribed in section 21 of ‘the Act for 
‘changé of name by aicompany’ should ‘be 
followed. and the approval of the Central 
Government, if .mecessary, “has :-to be 
obtained 'therefor:.: But it'seems that there 
is nothing in section’ 43-A (4) compelling 
the company X to apply for the change of 
its mame even if it has ceased to be a 
public í company ‘and become a private 
company again.” It will continue to be a 
deemed: public ° conipany, after Ist Janu- 
ary, 1974 until it chooses to apply under 
section, 21 of the ‘Act. Ifi it does not choose 
fo do, so ‘no one ‘can ‘compel it to change 
its name again. ‘That may be a lacuna 
but X cannot automatically for, any 
reason get ‘back. the Status of a private 
company. 


I 
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That cannot‘also bring out the meaning 


intended. The shareholding’ company’ 


Bandjor Ghas been defined: withreference’ 
tovits holding in the: main: private com- 
pany. (A);.companies -D, E -may:not-be 
holding shares «directly in: A andithey cas 
not! be called “shareholding pi aaa 


Be that as it may, whether you say “any 
shareholding company | is itself a share~ 
holder of another shareholding company,” 
or “any body corporate holds ariy shares 
ina shareholding company? : it makes no 


difference i in the. facts or alters the’ ‘legal. 


erat 


position. | in, the * definition of“ Share- 
holding company” in clause (Bj ( i)’ itself, 
itis stated that the shareholding company 
should be a “body ‘corporate”” first, 
or as a pre-condition before it can there- 
after be referred to as a “shareholding 
company”. The body corporate G@ holds 
shares in B, which is a shareholding 
company of A and that is sufficient that 
the condition in clause 6 (b) (ii) is not 
satisfied. ‘Therefore, even if condition 
6 (b) (iii) issatisfied, i.e., total member- 
ship of all the three private companies A, 
Band G do notexcecd fifty, the exemption 
under sub-section (6) (b) tii) of section 
43-A will not be available to A if this 
last condition is also-not satisfied. 


Gase 2: 


“X is a private limited company. On, Ist 
January, 1970, Y Private Limited became 
a shareholder in X, by holding 30 per cent 
of its paid-up share capital. On Ist 
January, 1974, & Private Limited, became 
a sharcholder in Y. The total number of 
membcrs in all the three compere does 
not exceed 50”. 


Here too X cannot continue to be a pri- 
vate company, as concluded by the author. 
The statement that “X continued to be a 
private company for 4 years from Ist 
January, 1970; by happening of an event 
after 4 years it became a public company 
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with retrospective effect”? is incorrect on ‘two 
points. How-could company X ‘have 
continued as a private company for 4 
years from {st January, 1970 to Ist Janus 
ary; 1974?..The moment company’ y” 
invested upto: 30 per cent in the paid-up 
capital of company X, the’ latter (X) 
became automatically a ‘deemed public 
company under sub-section (1)*6n and 
from’ ist-January, 1970. If `X did not 
take steps immediately under sub-section 
(2) ofsection 43-A it would have violated 
the law. Itis immaterial that company 
£ invested'in Y on 1st January, 1974, 

when company: X had remained a deemed: 
public c company’ ‘for 4 years: ‘ Sub-section 
(1)! no’ longer’ applied ‘to’ company X on 


and ‘from 1st Januaty, 1970. ' There' is’ 


no question’ of any retrospective ‘effect, 

It is -not correct to say that .'Y became a 
deemed public compatiy only after the 
happéhing of the‘ event of company’ Z 
becoming a shareholder in company Y 
on Ist January, 1974. No question arises 
in this case as in Gase 1 to have any 
argument as has been advanced on sub- 
clauses (di) of clause (b) of sub-section (6) 

that no body corporate, (or ‘‘share- 
holding company”) shall be a holder of 
any share in any other sharcholding com- 
pany. Itis thcrefore not correct to say 
that “the provisions of sub-clause (b) of 
sub-section (6) were complied with 
till 31st December, 1973 and till that 
time X continued to be a private limited 
company.” We have seen that it became 
a deemed public company on Ist January, 
1970 when Yheld 30 per cent of the shares 
in X. The exemption in sub-section (6) 
did not ccase to apply to X only after Z 
began to hold sharesin Y, but it ceased 
as early as Ist January, 1970. © 


The author states “there is no provision 
in the Act stating that such private com- 
panics become public companies from 
the date on which they ceased to enjoy 
the excmption under section 43-A (6).”’ 
There is indeed a provision in section 43-A 
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O.V. NARAHARI RAG: HAs D A.G.S., 
Secretary, Lakshmi Machine -Works Ltd., 
Goimbatore, 


This has reference to the article entitled 
“Section 43-A Companies— A casc study” 
by Mr. T.R. Varahan, published in the 
Journal section of (1976) 1 M.L.J. pages 
30-32. 


Gase 1: 


I should think that the conclusion drawn 
by the author as regards Case 1 is errone- 
ous. Company A cannot continue as a 
private limited company for the following 
reasons: The facts of the case are —‘4 is 
a private limited company. B and G are 
two other private limited companies 
holding more than 25 per cent of the paid- 
up capital of A. Besidcs, G also holds 
shares in B. Total number of members in 
all the three privatc companics together 
docs not excced fifty.’ The author has 
failed to appreciate that sub-clause (b) 
of sub-section (6) which provides for the 
exemption from becoming a decmed 
public company categorically states that 
` each of the three conditions (i), (ii) and (iii) 
of that sub-clause should be satisfied 
before the exemption can be claimed, 
B and G are specially styled as“‘share hold- 
ing companies” for purposes of distinguish- 
ing those private companies from the 
other private company A in which both 
have invested. It is not clear whether 
each of the bodics corporate B and C 
have invested for more than 25 per cent 
of the paid-up capital of A, or both toge- 
ther have invested in that manner. 
It does not matter, because according to 
to sub-section (1) ofsection 43-A, whether 
they have invested severally or jointly for 
mote than 25 per cent, A will be deemed to 
have become a public comipany on and 
from the date on which the aforesaid 


(1976 


/percentage-is first held by sich body of 
'bodics o vg. 3 2 and fore. 


The fallacy i in the argument tof the : author 
is that! ‘because the, investing bodies’ cor- 
porate ‘are to be * ‘hereafter 3 in ‘that section 
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. referred to as ‘sharcholding’ companies’,”® in 


sub-clause (b) (i) the general tcrm “tbody 
corporate” occurring under sub-clause (b) 
(ii) or anywhere thercafter cannot any 
more be applicable to Band @. This 
argument is not convincing. The term 
‘shareholding company” has been used 
cnly for purposes of being referred to t.e., 
identification or distinguishing, as already 
stated, and clearly not to give any legal 
meaning or significance, as distinct from 
the term “body corporate’, The term 
“body corporate” is defined for all pur- 
poses of the Companies Act in section 2 (7) 
of the Act, Because B and G may thus be 
referred to as “shareholding companics”’ 
for purposes of section 43-A, thcy do not 
legally cease to be ‘‘bodics corporate”, 
That legal status cannot be taken away 
by adopting for special purposes or tem- 
; orarily any other terminology to identify 
them. B is still a “body corporate”, and 
cver a body corporate, which holds shares 
in A; likewise G is also another body cor- 
porate holding shares in A, by whatever 
rame they may be called or referred to. 
Clause (6) (ii) of sub-section (6) has to 
be in gcneral terms, Besides G, there may 
be other bodies corporate (private com- 
panics D, E, etc.) which may also hold 
shares in B or also in A. Or bodies cor- 
rorate D and E may hold shares 
in G. Or, E may be holding 
sharcs in D, and D in G, and G in 
Band so on. Or, D andjor E may be 
public companies (also bodies corporate), 
How can this complicated combination 
be described exccpt by saying, as has been 
cone in clause (8) (ii), viz., “that no body 
corporate is the holder of any shares in 
cuch shareholding company’? It cannot 
be described, for example thus: “one 
shareholding company cannot hold shares 


e 


I] THE MADRAS LAW JOU RNAL 7 


Court so that the administrative plea of 
geographical and. statistical justification 
for establishment of such Tribunals to 
as near the people as possible may not 
stand in the way. While this approach 


may focus the attention of all concerned 
i t : 


- 


as having the basis of national integration, 
the inherent advantage arising therefrom 
will be surely appreciated by society as a 
right step towards social reform, 
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in the scope of delegated legislation especi- 
ally when the Company Law Board is a 
subordinate 
Government and such power is not vested 
with the Central Government und er the 
Act. Notwithstandi ing such exercisé of 
delegated powers, the, enforcement of 
costs in a civil Court contemplates wide 
` discretion to decide any question or issue 
relating to the execu tion, discharge and 
satisfaction of- decree , for costs. This 
would necessarily indicate that the civil 
Court- -executing a decree for costs award- 
ded by the Company Law Board, can go 
behind such decree itself to enquire the 
dispute as to the validity, basis or ' justifi- 
cation etc. -Here is an example where the 
basic principles of the Civil Procedure 
Code may be deviated from because the 
so-called decree for costs by the Company 
Law Board is not equated to a decree for 
money by a civil Court. While-a civil 
Gourt can entertain applications- for 
amendment of plaint or pleadings at any 
stage ` of the suit or proceeding no such 
provision exists in the Act or the Gompany - 
Law Board (Bench) Rules, and Rule 43 
is confined to the power of the Company, 
Law Board to amend any defect or error in 
the proceedings before it., The term 
“proceeding” is not defined in the Act or 
Rules and it has to be understood with 

reference to its general meaning as a col- 
lective usage referring to an enquiry before | 
any particular body or authority. i 


From these discussions it will not be i incor- 
rect to conclude that the Company Law . 
Board is a statutory body created - by 
the Central Government as a subordinate 


authority to function under the supervision” 
and control of the Central Government 


as contemplated under section 10-E (6). of 
the Act. If so, can it not be stated. and 
affirmed that the Central Government 


itself can exercise all such powers which’ 
are delegated to the Company Law Board _ 


from time to time? Certainly it can, be- 
cause- the Central Government . is - ae 


authority., of the Central 
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divested of those powers even after delega~ 
tior to the Company Law Board in respect 
of such matters under the Act. Suffice 
it to- ‘Say, that the Central Government 
may pass such orders- as it thinks: ‘fit on 
the application of any company or person 
who is aggrieved by the findings or orders of 
the Gompany Law Board. To be brief, in 
exercise of the supervisory powers under 
section 10-E (6) of the Act,.the Central 
Government may be free to Issue executive 
directions and instructions from time to 
time as to the nature and scope of, the 


‘functions of the Board and its members, 


Whatever be the guidelines or nature of 
instructions that may be the source for the 

Board, how far an independent, enquiry 

or approach will be bestowed towards 
each case coming up before the Board i is 

a matter of serious interest to the cor- 

porate management and others con- 

cerned, .The framers of company law 

having thought fit to allow “Courts” to 

exercise the various powers mentioned in 

serial Nos, 1 to 6 above from the year 1913 

and thereafter from 1956 upto 1974 it will 

be of real interest to all persons connected. 

with the corporate sector that there is a 

drastic usurpation of the ‘judicial wing” 

from the arena brings with it an indepen- 
dent statutory body which is. ‘at least. 
devoid of executive bias of ero 

high order, se te 


To ‘conclude, modern thinking dale 
progressive use of independent Tribunals: 
for- speedy dispensation of -judicial and 
quasi-judicial remedies - under different 
statutes may be well considered by the’ 
Government so that the former -Com- 
panies Tribunal is revived with suitable 
modification to meet spccial circumstances 
of the Department in. different regions. 
There is no reason why common: Central 
Tribunals could not be constituted to exer- 
cise judicial and quasi-judicial functions - 
under Taxation Law, Excise Act, Gom- 
panies Act-and other Central Economic 
ney as a paraleli body like a -judicia] 


11} 


The rules of procedure to be adopted by 
the Company Law Board for discharging 
its functions are self-contained and laid 
down under the Company Law Board 
(Bench) Rules; 1975. The said rules pro- 
vide for the procedure to be dbserved for 
filing applications and petitions, service 
of notice, opportunity of héaring through 
authorised * tepresentatives, for passing 
interim and final orders and other matters 
incidental to the ‘effective functiotiing of 
the’ Company, Law Boaid under the. Act. 
Though “it would appear on a surface level 
that the proceeding before the Company 
Law Board is of'a judicial nature, there 
are some’ matérial aspects which would 
throw" light to show that the Company 
Law Beard is not a judicial authority or 


for-that matter, that a proceeding: before- 


the Company Law Board isʻof judicial 


nature inthe strict sense.’ ‘Like the many: 


distinct features of a judicial: authority, 
the Act- ór the’ Rules do not provide for‘a 
right ‘of appeal against the orders_of the 
Gompany Law Board to' any appellate 
Anthority or a Court of superior status. 
On the other hand, the ‘special powers of 
the Company Law Board to accord, give 
or - grant’ approval,- sanction,’ 
confirmation, Girection ' and exemption 
can, and may be exercised’ on such condi- 
tions, limitations or restrictions as the 
Roard may think fit. 
the Company: Law -Board is also seized 
with jurisdiction to_rescind or withdraw. 


such approval, sanction, consent, confir-~ 
mation etc., in case of contravention of- 


the conditions or restrictions imposed 
originally. 
Company Law Board under section 637-A 
of the Act are too wide,and diversified 
to authorise the Board to declare nullity, 
of its own, order under different times, 


and circumstances which could not be: 


found in any standard form of judicial 
authority.. These are. undoubtedly 
béyond, the scope of the ordinary powers. 
of a civil Court to review its own orders. 
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A close scrutiny of the powers of the Gorm- 
pany Law Board may surely indicate situa- 
tions where there is no finality of adjudi- 
cation of matters which’ come up before’ it 
from time tò time. Neither the Act hof 
the Rules provide that the findings or 
orders of the ‘Compary Law Boatd are 
final and there is nothing in the Act to 
oust the jurisdiction of a Court to adjudi- 
cate on matters’ where a company” or 
other person is not satisfied with the find- 
ings’ of the Company Law Board: ‘To 
State'bricfly, the doctrine of res judicata 
withrits liberal arid extetided application 
cannot be invoked in a separate proceed- 
ing in-a_Court of law’ ‘though the subject. 
matter in dispute i is thé same betweeéti the 
patties. hus’ á compåny of other person 
against ’ whom a finding is passed by the 
Copipany Law Board under: section 
2: (18-A) ‘of the: Act declaring them as’ a 
“group” is not barred from steking proper 
relief in a’ Court of law’ by. way of inde- 
pendént remedy. Bút it is not free from 
doubt‘as to whether on such matters ariy 
persoii~ or company can straightaway 
approach a civil Gourt without ät first 
applying: to- the Gompany Law - Board 
which is a , competent authority prescribed 
under a ‘special , statute. 


Another imporiant provision of law which 
aims to confer wide powcrs and authority 
on the, Ċornpany Law Board to cxercise 
inherent powers like that of à superior 
civil Court, by itself does not appear to 
elevate theé-status of the Company Law 
Board ‘into one of judicial authority in 


—_ 


the strict sense of the term, On the other ` 


hand,-rule 41 -of the Company Law 
Board: (Bench ) Rules itself may not be 
sustained in view of the fact that it: is 
beyond:the. scope of delegated Irgislation 
for the simple reason that such inhercnt 
powers do not-exist with the Central 
Government under the parent Act of 1956. 
Similarly; rule-32 of the Company Law 
Board’ ' (Bench) Rules conferring. powers 
to award costs doés not appear to be withe 


i 


- 


4 THE MADRAS LAW: JOURNAL 


COMPANY LAW- BOARD.—-AFTER, 
THE COMPANIES. AMENDI 


ACT, 1974" 4 ie eet Ga a 


B i Seay a ele Ps eee 


ae mai. will: 


N. KRisuvamunrsty, B.OM., Be Mahe.. 


4 


A significant chang effected, under’ the 
Companies (Amendment, 3 Act, 1974 seeks 
to enlarge the area of-control and operas: 
tion by: the Company Law Board; a statt- 
tory body’ whose birth.and existence is 
sustained within the limit of the parent’ 
Act of 1956. The purpose of achieving 
speedy results i in Tegard to certain matters. 

on.the administration and management of 
a corporate. body; is. cextainly à. desirable 
and welcome feature'iri the amended. Act 
in so: far as such: matters ean bé reasona- 
bly dealt with by ‘an-executive ~body 
instead of a judicial authority. . ‘To this 

extent, the judicial wing of the State can. 

be said, to be relieved of its-valuable- time 

and energy which can -: be’- increasingly 
utilised for lessening its burden of mount- 
ing-arrears of litigation. Thus, the objedt 
and reality of transferring the jurisdiction 

of. the Gourt oñ some matters under the 

Companies Act, 1956, . to.a statutory. body. 
like the Company Law Board isrindeed; 

laudable as a right step towards social 

reform to which the Gavernment is com- 
mitted, 


In this background it is necessary to note 
. that the functions of the Company Law 
Board after the Amendment Act is far 
wider than before. Under section 10-E 
of the Companies Act, the Gompany Law 
Board was empowered to exercise and dis- 
charge such powers and functions which 
have been conferred on the Central Gov- 
ernment like grant of approvals for remu- 
neration to managerial personnel etc., by 
separate notifications from time to time. 
But, after the Amendment Act, 1974, the 
Gompany Law Board is empowered to 
exercise jurisdiction im respect of the 
following matters which were hitherto 
vested with ‘Courts’. me eee 
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1. To ‘confirm alteration of memo- 
randum.(section’ 17). 7>, 


ES 2 


2. To extend time for filing docu- 
ments or registration of the alteration of 
memorandum (section 18). 


Ta yA" 
3. To revive order on failure“ to register 
K t yt +r oy à “eh ‘ tie tf 
alteration, of memorandum (section 19}. 
d, > Fo sanction ‘issue of Shares at a 


discount (section 79). 


5., To: order rectification of’ register of 
charges: - i a 


ere gi x 7 or 


6. To order rua to ae called. 


7... To: decide the term ‘group’ in rela- 
tion to particulat facts and circiimstanées: 
section 2: (18-A); e 


4 > 
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To exercise the kR and jurisdić 
tion, the‘Gompatiy - Law Board is-clothed 
with the powers of a civil Court i in respect 
af the. following matters: [Sections 0% 


GO GD o ans 


1. “Discovery and ` inspection. of docu 
ments or other material abi jects producible 
as evidence; `- 


KoF = A 
L] 1 Ca m r i 
-a p - = - 


ae Enforcing, the gece of. witnesses 
andy requ iring the deposit of their expenses, 


i Compelling ‘the prodyétion of doqu- 
ments or other “material objects produ cible 
as evidence and impounding the same; 


4, Examining witnesses on oath; 
5. Granting adjournments; 


6. Reception of evidence on affidavits 
and f 


7. Every Bench shall be deemed to bea 
civil Court for the purposes of section 195 
and Ghapter XXXV of the Code of 
Criminal Procedure, 1898 and every pro- 
ceeding before the Bench shall be deemed 
to be a judicial proceeding within the 
meaning of sections 193 and 228 of the 
Indian Penal Code and for the a ie 
of section 196 of that Gode. 


I 


A NOTE ON ©. SOMAYYA v. 
E. V. CHINNIAH KONAR, (1976) 1 
M.L.J. 336. 


By 


P. S. SUNDARAM, M.A., M.L., Advocate, 
Tuticorin. 


Section 11 of the Negotiable Instruments 
Act has been interpreted by Justice S. 
Mohan in C. Somayya v. E. V. Chinniah 
Konar, holding that a pronote satisfies 
the requirements of an “inland instru- 
ment” if the parties to the instrument 
are residents of India irrespective of the 
fact whether the instrument is made or 
drawn outside India. ` 


A brief resume `of facts will bring the law 
nearer home. . A pronote affixing Indian 
stamps was executed by an: Indian citizen 
in favour of another Indian citizen at 
Singapore; the parties to the instrument 
being temporary residents of that place. 
The pronote was assigned in favour of 
another Indian citizen who has figured as 
plaintiff in the case. The suit was de- 
creed by the lower Courts and the ques- 
tion whether the pronote is an inland 
instrument or not was one of the ques- 
tions involved over which an appeal was 
preferred to the High Court. 


The interpretation clearly cuts across the 
express provisions of the section. Sec- 
_ tion 11 of the Act reads as follows: “A 
promissory note, bill of exchange or a 


i. (1976) 1 M.L.J. 336. 
J—2 
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cheque drawn or made in India, and made 
payable or drawn upon any person tési- 
dent in India, shall be deemed.to be an 
inland instrument.” To satisfy the re- 
quirement of an inland instrument two 
cumulative conditions have to complied- 
with, namely, the instrument should be 
drawn or made in India and secondly the 
instrument should be payable in India or 
drawn upon any person resident in India. 
The case on hand satisfied the latter re- 
quirement, namely, the place where the 
contract was sought to be solved and, not 
the earlier requirement, where the con- 
tract was enacted. The pronote no doubt 
satisfied the requirernents of the Stamp 
Act since it had been engrossed on Indian 
stamps and the question of validation of 
the instrument did not arise; but at the 
same time to label the pronote.as. inland 
instrument is one step ahead of the’ statu- 
tory requirement. Section 11 of the 
Negotiable Instruments Act is based on 
the model of section 4 of the Bills of 
Exchange Act of England; and: the 
English decisions also compel the satis- 
faction of both the requirements stated 
above, though the Act permits an inland 
instrument’s circulation and indorsement 
in a foreign country?. The judgment of 
Justice Mohan seems to have crossed the 
statutory bounds in its‘anxiety to arrive 
at an equitable conclusion. 


>, gn Scie 2 i con - ? = fa + - 


2. Hirchfield v. Smith, L.R. (1865) 1 O.P. 340. 


ID. 


A COMMENT ON SIVAN PILLAI v. 
ANBAYYAN AND OTHERS, (1976) « 
M.L.J. 385. 


By 


K. SUBRAHMANYAM, B.Al, B.L., Advocate, 
Tenkast. 


Justice M.M. Ismail came to the conclu- 
sion that failure to apply for the final 
decree within the stipulated time after 
passing the preliminary decree in mort- 
gags suits, does not terminate the suit 
but only produces the anomalous situa- 
tion of there being a fruitless preliminary 
decrce 2nd the suit itself is pending per- 
manently. Itis stated at page 389: “In 
a suit on’ 2 mortgage; after the passing of 
the preliminary decree, if the decree- 
holder-plaintiff does not apply for the pass- 
ing of the final decree within the period 
prescribed by Article 181 of the old Limi- 
tation Act and on that ground the said 
application is dismissed as barred by limi- 
tation, what happens to the pending suit 
itself does not appear to have been con- 
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sidered .so far. I gave an opportunity to 
draw my attention to any decision, wHich 
has considered this aspect ‘of.the. matter}. 
but the learned counsel on both sides 
represented to me that they were not 
able to come across any decision which 
has considered this question.” . 


There is a ruling of our High Court 
reported in Rimunni v. Brahma Dattan?, 
which does not seem to have been brought 
to the kind notice of His Lordship. Simi- 
lar question arose for consideration in 
that rulingalso. According to thatruling 
the pr: liminary decree will not operate as 
res judicata end another suit can be filed en 
the mortgage decd. Therefore. it would 
secn that the mortgage suit where a pre- 


liminary decree was passed, cannot always 


bė deemed as pending and the mortgagee 
is not without any remedy if he fails to 
apply for a final decree within the stipula- 
ted time. He can file another suit on the 
mortgage deed if it is not time-barred. 





a eee 
1, (1892) ILL.R.15 Mad. 366 (D.B.). 
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COMMENT X: NOTEON S. SAMA 
IYER AND OTHERS v. O.K.. K. 
APPACHI GOUNDER, { E 1 MLJ. 
382 

By 

S. GIVINDARAJAN, B.SC., R.L. Advocate 
and Government Pleader, Chidambaram. 


The view expressed in the article at (1976) 
2. MLJ., (Journal) page 1, that “when 
oncetthe suit for specific performance is 
filed, the right of the plaintiff becomes 
unquestionable fromthe date Of suitand 
the title of the plaintiff will relate back 
to the date. of agreement if the suit is 
decreed and a sale deed is executed By 
the Court” is not correct. ; : 


When an agreement is executed by ‘BP 
in favour of ‘A’ then as per the agreement 
‘A’ gets only the right to have a sale deed 
executed by ‘B’ cr in other words, a right 
to enforce the document. 


If ‘B’ executes the sale deed, the title flows 
from the date ofsale. -IfB does not exe- 
cute the sale and A is driven to a suit for 
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specific performance; ‘the - only right A 
gets under the decree is to have a sale deed 
executed in his favour by B or by the 
Court on behalf of B, in which case, A 
gets title to the property only from the 
date of execution cf the sale deed in his 
favour in pursuance ofthe decree. This is 
a well-settled proposition of law. 


There can ‘be no quarrel with the other 
propositions of law set out in the article 
about bona fide purchasers for value and 
about “‘ lis pendens ” 


In the case in question S Sama lyer v. 
O.KK. Appachi Gounder}, it has been found 
on a question of fact that the sale in pur- 
suance of the specific performance decree 
was fraudulent and collusive. So the 
question of lis pendens will not arise for 
consideration at all. 


It is therefore too broad a Jomi and 
an incorrect statement of law to state that 
title will relate back to the date of agree- 
ment when once the sale deed is executed 
in pursuance- of a specific performance 
decree. 


raed 3 —_ - i =) ae ptm 3 
hd 


1, (1976) 1 M.L.J. 382 
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A NOTE ON (1976) 2 MLJ. 
(N.R.C.)- ‘PAGE > 

By 

R. S. SUBRAMANIAN, | eee Madras. 
Under’ section 20 (1) of the Madras 
Chit Funds - Act (XXIV of 1961) 
an Obligation is cast on ‘the foreman 
of a chit, to give notice to the non- 
prized defaulting subscriber about his 
removal from the list of subscribers, in 
accordance with the ‘terms of the chit 
agreement. The foreman shall also 
enter the removal in the relevant book 
as per section- 20 (2) and shall file a 
true copy of the - removal book entry 
with the Registrar within 14 days from 
the date of such removal.. Justice 
Natarajan in Crl. Appeal No. 362 of 
1974, reported in (1976) 2 M.L.J. 
(N.R.C.) page 9, while interpreting the 
said section 20 (1) and (2) has laid down 
that a subscriber committing default 
even in the first instalment is not a 
“non-prized subscriber?’ and hence there 


is no obligation’on the part of the fores 


man to give him notice of removal. 


The definition of the term “non -prized. 


subscriber”? under section 2 (12) of the 
Act is as under: 

“Non-prized subscriber” në not 
include a subscriber - who has default- 
ed in the payment of subscriptions due 
according to the terms of the olini aaa 
ment.” - - i 


- The Act defines a- ‘defaulting aea 


ber’ in section 2 (5) as follows: 


“Defaulting subscriber means a sub- 
scriber who has defaulted in the payment 
of subscriptions due according to the 
terms of the chit agreement.” 

The Act does not seem to make any 
distinction between degrees of default. 
After the chit agreement, even if the 
very first instalment is defaulted, the 
subscriber becomes a defaulting, sub- 
scriber (and naturally a snon-prized 
defaulting subscriber). _ However, 
section 2 (12) and section 20 (1) seem 


_jJ— 


to be rhutually inconsistent. According 
to ‘section 2 (12) the term ‘non-prized 
subscriber’ does not include a defaulting 
suliscribér; but section. 20 (1) is: for the 
benefit of a non-prized defaulting, sub- 
scriber. Evidently, -section “20 (1) is 
not happily worded. Default may Occur 
at any time. Supposing after payment 
of a few instalments there is default, 
it can:still be argued that- the foreman 
need not observe the -procedures laid 
down in section 20 (1) since as per the 
definition in section 2 (12), a defaulting 
subscriber is nota non-prized subscriber 
and hence section 20 (1) is not attracted. 
Even if the subscriber has defaulted in 
few instalments only, after paying most 
of the instalments, the position would 
be the same, as the subscriber continues 
to be ‘defaulting subscriber’ and’ exclu- 
ded under section 2 (12). Will it not 
be more logical to make the foreman 
obliged to observe the procedures in 
case Of all defaults? In other words, 
when is a subscriber, a mere ‘default- 
ing subscriber? and not a ‘non-prized 
(defaulting) subscriber’? Till a subs- 
cribér . becomes a ‘prized — subscri< 
ber’, he is a ‘non-prized subscriber’. 
Till he does not commit a default and 
also does not become a ‘prized subscriber’ 
he continues to be a ‘non-prized sub- 
scriber’, But the moment he com- 
mits default he becomes a ‘default- 
ing non-prized subscriber’. The default 
may he at any time after the chit agree- 
ment is concluded, j.e., even before a 
single instalment is remitted by him and 
at any time before the- termination of 
the ‘chit agreement. 


- The intention of the Legislature in enact- 


ing section 20 of the Act seems to he to 
protect the subscribers from the caprices 
of the foreman. Hence it would be 
desirable if the position rendered in 
(1976) 2 M.L.J. (N.R.C.) page 9 is 
reviewed and remedied. 


=i ey ope 


i4 
‘THE SCOPE OF ARTICLE 131 OF 
THE LIMITATION, ACT, 1908 
(ARTICLE 137 OF THE NEW ACT). 
ANGAMMAL v. MUHAMMAD SULAIMAN 
LABBAT, (1945) 2 M.L.J.239 DISTINGUI H- 
ED FROM SUBRAMANJAM CHETTIAR 


AND ANOTHER v. MUTHIAH PILLAI, 69 
L.W.908)] 


By 
M. R. PRADEEP KUMAR, B.A., M-L», 
Advocate, -Krishnagiri 


In the judgment in Siven Pillai v. 
Anbayyan and otherst, reference has been 
made to Argammal v. Muhammed Sulai- 
man Labbait, where Justice Somayya 
has observed, that the mortgagor’s 
failure to pay the amount within the 
time fixed by the preliminary decree 
in a mortgage suit for redemption does 
not debar him from redeeming, until 
the mortgagor’s right to redéem is 
extinguished by means of a final decree. 
In this case, Somayya, J., took the view 
that in so far as payment is concerned, 
no period of limitation is provided, and 
it will be open to the mortgagor-plain- 
tiff, to pay at any time before the final 
decree debarring him from the right to 
redeem the property had heen passed. 
He can even pay the amount before the 
confirmation of sale in pursuance of the 
final decree. In this case, the mort- 
gagor-plaintiff did not deposit 
amount within the period fixed by the 
preliminary decree. She did not even 


ask for extension of time under Order . 


34, tule.7 (2) of the Civil Procedure 
Code. She deposited the amount six 
years after the expiry of the stipulated 
date. When objection was taken that 
her claim was barred by the period of 
limitation under Article’ 181 of the 
Limitation - Act, 1908 (which is three 
years) it was overruled by the learned 


1. (1976) 1 M.L.J. 385. 
2, (1945) 2 M.L.J. 239. 
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Judge, who observed that in so far as 
payment is concerned, no period of 
limitation is prescribed. 


The above case has to be distinguished 
from Subramaniam Chettiar v. Muthiah 
Pillai? where in Krishnaswamy Naidu, 
J., observed, that in a suit for redemption 
of a mortgage, where the’ prelimmary 
decrée prescribes the time for the pay- 
ment of the amount due to the mort- 
gagee and it has been paid within the 
time so -provided in the preliminary 
deciee, the right to apply for a final 
decree arisés on such payment, and the 
period of limitation provided’ for such 
an application must he held to be 
governed by Article 181 of the Limita- 
tion Act, which will be three years from 
the date of deposit. In this case, the 
payment by the mortgagor was made 
within the time fixed by the preliminary 
decree. But he filed the application for 
final decree. after the expiry of three 
years of the deposit. When the question 
arose, whether it was barred by the 
period of limitation or not (i.e., whether 
Article 181 woula apply or not) it was 
answered in the positive. In so far as 
the payment is concerned, no period 
of limitation is provided. Once the 
deposit_is made, the period of limita- 
tion would run from the date of deposit. 
In other words, such a case should be 
held to be governed by Article 181 of 
the Limitation Act, 1908. - 


3, 69 L.W. 908. 


Trj “THE MADRAS 
BOOK REVIEW 
CONSTITUTIONAL LAw op. -InprA, 


Second Edition by H.M. Seeroai, Vol.- T, 
1975. (Publishers: N..M. Tripathi 
Private Limited, . Bombay-2). 
Rs. 125, for two volumes. 


Mr. Seervai’s book is about the best criti- 
cal commentary—detached and unbia- 
sed, on the constitutional law of India: 
From the moment the first edition.of the 
work appeared-in 1967 it was acclaimed 
as a bold, thowght-provoking and brilli- 
ant examination of-the provisions of the 
Constitution of India -and the decisions 
interpreting’ them. During the 8 years 
that have passed since thén the- book has 
attained the status of a classic. - . - 


The Constitution has, since its-promulga« 
tion, undergone, about 40 amendments. 
More extensive and radical-amendments 
are on the anvil. What form and shape 
the Constitution will ultimately assume 
is wholly a matter for the future Many 
Important decisions have been rendered 
by the Supreme Court-on the consti- 
tutional provisions. Three or: four of 
them stand ovt prominently and have 
produced considerable repercussions, by 
reason of their- controversial character. 
Golak Nath’s case, A.1.R. 71967 S.C. 1643 
—decided- that Parliament could < not 
amend the fundamental rights after 27th 
February, 1965. The Bank WNationali- 
sation case, A.L.R. 1970 S.C. 564, had 
suggested that the ‘ Constitution had 
guaranteed a right to compensation, an 
equivalent in money, for the property- of 
the banks compulsorily acquired. And 
The Privy Purses case, A.L.R. T971 S.G. 530, 
tuled that privy purses were property, 
that the rulers could not be - deprived 
of the same without compensation there- 
for, and that the right to privy purses was 
a justiciable right. As the avthor points 
out (p. 646) Parliament could not take 
these lying’ down,‘ regarding them as‘in 
effect a challenge to Parliamentary supre- 
“macy. The result was the enactment of 
the 24th, 25th, 26th -and 29th amend-~ 
ments to the Constitution: The para- 
mountcy ‘claimed’ for fundamental rights 
was denied and considerable emphasis 
was placed on the directive principles ze 
constituting a sacred trust and mandate 
laid on the’ States, ~Gircumscribing ‘the 
areas of judicjal revjew has also heen 
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suggested. The author’s criticism of the 
Golak Nath decision-and-the impact it was 
likely to produce have been ‘fully. 
vindicated.- Ihe- Golak Nath decision has 
in fact, been ovettuled- in the ‘ Fundamen- 


tal Rights case; A.LR. 1975 S.G. 1461. -' 


Be that as it- may, it is a happy feature of 
the book that the author has -expressed 
his views on different matters ‘in- a form 
that arrests attention. His observation 
at page 6 that “Apart from the proce- 
dural advantage conferred by Article 32 
forthe enforcement of fundamental rights, 
a fundamental right is not different from 
any:other right conferred by the Consti- 
tution, nor is it necessarily more impor- 
tant ‘than™another right which is not so 
described’? is wholly justified. His: state- 
ment at page 22- “The- golden rule of 
interpretation that words should be 
read in their ordinary, natural and gram- 
matical meaning”. may be juxtaposed 
against the remarks of Krishna Iyer, J., 
in Vaswani?s case, (1976) 2 S.C.J. 525 at 
529 that. “there' are many canons of 
statutory ‘construction, but the -golden 
rule is that there are no golden rules”. 
The author’s remark at page 22 apro- 
pos of legal redress against continuation 
of an emergency when. the emergency no 
longer existed , that fit must be:remém- 
bered that no Court and hardly any 
one outside Government, has the ‘requi- 
red knowledge to ‘form a judgment 
whether the continuance of the -emer- 
gency is necessary or unjustified, and the 
matter is not made easier by the strategy 
and tactics of a cold war”, is realistic‘and 
discerning. On the question of, river- 
water“ disputes, there will be general 
‘agreement with the author’s assessment 
at page 111: “Few governments would 
wish to take the responsibility of arriving 
at a settlement—which involves: give and 
take—for fear of being charged with 
selling out the rights of their States’. 
So adjudication by a-‘tribunal is ‘prefe- 
rable. i: 
The volume under review takes note. of 
all the changes brought about. till now 
by the’ constitutional amendments and 
judicial decisions and -deals with them. 
The volume contains 15 chapters. 
Chapter I is Introductory: Chapter. IL 
covers Interpretation of the Constitution ; 


. Chapter’ III,-- Courts ‘and: the Consti- 


t 
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tution; Chapter IV, the Preamble; 
Charter V, the Relations of the Union 
and the States inter se, Territorics of 
New States; Chapter VI; Citizenship; 
Charter VJI, Fundamental Rights— 
General Considerations; the State and 
Fundamental Rights; Chapter VIII, 
Violation of Fundamental Rights: Art. 
13; Chapter IX, Equality: Article 14; 
Charter X, Right of Equality: Articles 
15 to 18; Chapter XT, Right to Freedom: 
Article 19; Chapter XII, Right to 
Freedom: Articles 20 to 24; Chapter 
XIII, Right to the Freedom of Reli- 
gion: Articles 25- to 28; Chapter XIV, 
Cultural and Educational Rights: Articles 
29 and 30; and Chapter XV, Rights to 
Property: Articles 31, 31-c. The volume 
provides a separate Table of Cases and 
an Index. It gives also the Text of. the 
Constitution. 


The Book under review gives a penetrative 
analysis of the constitvtional provisions 
and the cases therevnder, and a scholarly 
treatment of the subject. In. fine, to 
read the book is an education in itself. 


ee ey eee 


BENTHAM’s THEORY OF LEGISLATION— 
With an Introduction by Upendia Baxi. 
(Publishers: N. M. Tripathi Pvt. Limited, 
Bombay-2), 1975. Price Rs. 50. > - 


It is trite saying that laws must promise 
the good of the people. Law, with all 
its limitations, is undoubtedly one of the 
noblest expressions of the human strug- 
gle to make life good-and worthy to livs. 
‘Bentham (1748-1832) was a prophet 
who forced the adoption of scientific 


legislation upon the attention of legis- . 


lators who had rarely noticed it or were 
alive to it.. He sought to remodel the 
laws of England on the basis of the, prin- 
ciple of utility and its adaptation to the 
circumstances of society, to the wants of 
men and the promotion of their happi- 
mess, 


Though the idea of utility as a motive of 
Government action is as old as human 
government, Bentham proclaimed the 
doctrine as the sole or in any event the 
dominant motive and purpose of legis- 
lation and its justification. The aim of 
the law, according to him, should -be to 
promote the happiness of the community. 
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Bentham’s Theory of -Legislation is an 
original and elaborate exposition of the 
thesis that law is at once the instrument 
of social stability as well as an agency of 
social change and that even as it moulds 
socjal ordering it is in turn moulded by 
it. His test of utility as the primordial 
factor was based on the calculus of plea= 
sure and pain in a particular concrete 
situation as indicative of real justice. 
According to Bentham, all individual 
action springs from a desire for. pleasure 
and ‘avoidance of pain. Though his 
classification of pleasures and pains is 
attractive, nevertheless, the theory is not 
practicable in ‘view of the inherent in- 
equality of men in temperament, equip- 
ment and- outlook, so much so what is 
pleasurable to one may not be so to 
another. Nor is it possible to predicate 
with any pretension to accuracy the 
pleasures and pains of a community. 


Bentham recognises that goodness of laws 
depends on their conformity to general 
expectations and to make laws seeking to 
effect social changes palatable to the 
community and to counter uadescribable 
expectations on its part, the laws must 
move slowly and ‘by indirection imto 
areas where’ the community’s. conduct 
shows that they must venture but the 
community’s mores warn them that they 
must: not. Bentham’s recipe may not 
always be adequate-or practicable in the 
fast moving tempo of the’ prcsent times 
but its relevancy cannot be gainsaid. - 


‘The book under review starts with the 


Principles of Legislation, It is followed 
by the Principles of the -Civil Code and 
then by the Principles of the Penal Code. 
According to-Bentham, before making 
a law the legislature must weigh ‘“‘the | 
evil of the offence and the civil of the 
Jaw; ‘Ihe eivilof the malady and the eivil 
of the remedy”. Bentham’s views regard- 


_ ing property, marriage etc., make interest- 


ing reading. According to him, the idea 
of property is pvrely a work of the law 
and not natural and that if the laws are 
withdrawn property will cease to exist. 
With respect to marriage Bentham holds 
that marriage for life is the most natural 
marriage, but there should be provision 
for scp aration or divorce in cases of neces- 
sity. - In Bentham’s view the necessary 
conditions. for the articulation of public 


1] 


pinion and for moulding -it should be 
ensured. To him freedom of the -press 
and publicity of legal and administra- 
tive action are the pre-conditions for 
public opinion to develop. ` 


Bentham’s statement as to the Principles 
of the Penal Code forms a clear analysis 
of the subject in great detail. He classi- 
fies offences into different categorics and 
indicates the circumstances of their aggra- 
vation or extenvation. He advises that 
iv the choice of punishments the legisla- 
tor must avoid what would be shocking 
to the public sentiment, 


Though more than a century and a quat- 
ter has -elapsed since Bentham passed 
away, his exposition of the theory- cf 
legislation continves to heve relévance 
in large areas and affords proper. pers- 
fective and direction ‘in embarking on 
legislation at the present time. 


S| ey yy 
b - * 


DATTA ON THE Company LAw, Second 
Edition by (@.. R. Datta, 1976, (Pub- 
lishers: Eastern Law House .Private 
Limited, . Calcutta-700 013). Price 
Rs. 120, $ 20.£ 10. -` Re 


‘The book is a commentary on the-Gom” 


panics Act, 1956. -It gives also the rela- 
ted Acts, Rules, Notifications and Direc. 
tions. The Gompanies Act is one of the 
longest_enactments on the statute book. 
Its working has been the subject of con- 
stant vigil by Government with a view to 
cure lacunae and plug loopholes coming to 
the surface from -time to time. Hence 
it has been the subject of frequent amend- 
ments. The references to managing 
agents, secretaries aud tteasurers omitted 
in the earlier edition of the book have 
been brought back in the present edition 
for convenience of reference. Quite a 
large number of decisions, English and 
Indian, have been taken into account 
and cited, The comments provided 
under each section are helpful as far as 
they go. Light from the author on 
such questions as whether a proceeding 
before the Company Law Board is of a 
judicial nature stricto sensu, whether the 
Company Law Board possesses inherent 
powers like a superior civil Court, 
whether section 125 of the Companies 
Act imposes by itself or read with other 
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sections any legal obligation on the com- 
pany. creating a charge on its assets to 
register such charge with the Registrar, 
etc, would have been welcome. Decisions 
like T. R. Thiagarajan v.. Official Liqui- 
dator, (1950) 2 M.L.J. 294 and Meyyappa 
Chettiar v. Jayanti Films P. Ltd., ALR. 
1964 Mad. 134, holding that, against the 
company itself so long as it does not go 
into liquidation a charge, though not 
registered, is good, could have been 
mentioned, ` E 


The author has covered a wide spectrum 
in dealing with such topics as abuse of 
corporate morality, lifting the corporate 
veil, convertible shares, etc. The author’s 
approach to. the subject is throughout 
practical and the instant book will be of | 
great assistance to lawyers, companies’ 
secretaries, chartered accountants and 
business executives. 


mr 


eg nd 


CHATURVEDI’s CENTRAL SALES TAX Act’ 

Fourth Edition by K. Chaturvedi. (Publi- 

shers: Eastern Law House Private 

ee Calcutta-700 013), 1975. Price 
s. 75. 


The Central Sales Tax Act, 1956, is a 
relatively short enactment. Its impact, 
however, is. all embracing and nation- 
‘wide. As the author neatly puts it: 
“From the baby-feeding bottle to the 
“last requirements about cremation, there 
is a sales tax pervading all through every 
day’. Sales tax has been producing 
an unfailing bountiful harvest and States 
have vied with each other in endeavour- 
ing to get the utmost out of it. The 
various problems and complications that 
arose in the beginning due to the diffe- 
rent approaches and outlook adopted by 
the several States and the measures taken 
to overcome them have beeu competently 
analysed and surveyed in the Introduction 
provided by the author. The passing of 
the Central Sales Tax Act in 1956 was 
the culmination. 


Sectionwise annotations have been pro- 
vided in the light of relevant decisions, 
English and Indian. The Table of Cases 
is quite imposing. It is a pleasing feature 
of the work that the author has offered 
his criticisms forcefully albeit naively. 
Ta give but one instance; Under section 
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7 (2-A) and section 7 (3-A) the tax- 
Officer is empowercd to demand security, 
the maximum amount whereof being 
left to the estimate of the officer with a 
pretty high ceiling of tax expected to be 
payable for one year.. Under section 3 
(H) aright of appeal is given to the aggti- 
eved dealer but exercisable only after 
furnishing the security demanded. The 
author’s comment is “What a cripple”. 
Again the author refers to the provision 
in section 18 making a director of a pti- 
vate company in liquidation personally 


liable for the tax dues and comments that - 


the principle is repugnant to the soul of 
company law. l 


The book under notice furnishes also 
the text of the Central Sales Tax (Regis- 
tration and Tvrnover) Rules, as well as 
the text of the Economic Offences 
(Inapplicability of Limitation) Act, 1974, 
That the book has passed through four 
editions within the space of a decade 
testifies to the demand for it and its popu- 
larity. The book isa dependable guide 
on the subject and will help lawyers and 
laymen alike. i 





CHATURVEDI’ S CENTRAL SALAS TAx LAw 
RULES AND NOTIFICATIONS (CENTRAL 
AND STATES). Third Edition 
Chaturcedi, (Publishers: Eastern Law 
House Private Limited, Calcutta-700 013), 
1974. Price Rs. 50. -` x 


Not much literature of a comprehensive 
type is availakle on sales tax matters, 


by -K.- 
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The book under notice is a complement 
portion to the author’s Central Sales Tax 
Law comprising the Act portion. Rules 
have been framed by the Central Govern- 
ment under section 13 (1) and (2) of the 
Central Sales Tax Act, 1956, and the 
State Governments have framed Rules 
under section 13 (3), (4) and-(5) of the 
same Act. To collect all these Rules and 
present them under one volume is by 
no means an easy task. Each set of Rules 
has been indicated in the book under 
notice with its enacting notification and 
specifying the particulars of the amend- 
ing notifications. The author has also 
furnished the exemption and rate notifi- 
cations issued under section 8 (5) of the 
Principal Act by the different State 
Governments and Governments of the 
Union ‘Territories. A supplement as 
of May, 1975 is also attached taking note 
of the amendments made in the Central 
as well as States Rules so that the Rules 
are kept up to date. The avthor frankly 
states in the Preface (p. 4) that “‘although 
every care has been faken to present am 
upto date corrected versjon of the Rules, 
the subject itself, and the paucity of 
literature thereon do not rule out omis- 
sions, etc., here and there”. 


The book vnder notice, completes, as jt 
were, all information regarding the 
Central Sales Tax Law, its administra- 
tion and working. Businessmen, sales 
tax lawyers and the taxation authorities 
will find the book extremely uscful and 
handy. 


[SI 
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Kailasam, 6.3. and 

Balasubrahmanyan, F. ` aee 
os . - _ _ Devayee v. 
= .Ramaswam;į, 


28ih June, 1976. S.A. No:-2085 of 1974... 


Provincial Insolvency Act (V of 1920), sections 
28, 34—Suit for maintenance—Husband insol« 
vent—Leave of insolvency Gourt not necessary— 


Suit falls within section-34 (1)—Impact of 


Insoluency Act on Givil Procedure Gode (V of’ 
1908), section 60: i Ro 


A wife filed a suit for maintenance against. 
her husband who was an insolvent. . The 
suit was resisted by the. Offcial Receiver 
on the ground that the suit had been filed 
without getting leave of.the Insolvency 
Gourt in face of section 28 (2) of :the 
Provincial Insolvency Act. .The’ trial 
Gourt and the first- appellate Court dis-. 
missed the suit.- On second appeal by, 
the wife, ` sae eR SNe fee 


Held, 


The claim to maintenance was incapable 
of being fairly estimated ~and- would 
squarely fall under the. proviso 'to section 
33 (1) and section 34 (1) of the Provincial 
Insolvéncy Act; as being. a debt which’ 
would ‘have to be excluded from the 
schedule on the ground that the value was’ 
incapable of being fgirly-estimated.. In 
this view section 28 (2) became inappli- 
cable and therefore a suit for maintenance’ 
was not barred under section 28 (2). A 
claim for maintenance which is incapable 
a Peig fairly estimated falls under section 
3 : Se eee 


Whatever remedy the wife might have to. 
proceed against the salary tó the extent 
permitted under section 60 of Civil Pro-. 
cedure Cade was not:taken away -by the 
Insolvency Act.. - - BG pe E 


T. Somasundaram,. for ‘Appellant. | 
Seea 





~ 
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>.: for Respondent. 


> ~ Appeal. allowed. . 


Kailasam, G.F. and > ; 2 aa 
Balasubrakmanyam, J.. , >. oe: 
7 +. 7: Muthuswamy Naidu v. 
~ -7+~>+- -The State of Tamil Nadu 
-by the Secretary to Govern- 
nc ' ment; Home Department, 
“-  - + > Madras. 
15th- July, 1976. W.A. No. 131 of 1975. 
Tamil Nadu “Buildings (Lease and Rent 


Gonirol) Act (1960), section 29—G.0., dated 
12th August, 1974, exempting. certain buildings 


Donau a 


—Valid. : 

The object of ‘the Tamil Nadu. Buildings 
(Lease and Rent Control) Act, is (1) to 
regulate the letting of residential and non- _ 
residential buildings; (2) to control the 

rent of such: buildings and (3) ta prevent 
unreasonable eviction therefrom in the 
State of Tamil Nadu. The scope of the 
enactment comprises the regulation of the 
letting of residential and non-residential 
buildings which would involve the con- 
trolling of the - relationship between 
landlords and tenants, the control of rents 
and prevention of unreasonable eviction 
of- tenants. -` ` a i 


It is clear that, where a statutory protec- 
tion could either, cause great hardship to 
a landlord or be.the subject of abuse by 
the tenant himself, the State Government 
has. power to exempt such hard cases 
under section 29. ‘The classes of build- 
ings have been ‘fixed or determined only- 
in relation to classes of landlords that 
owned them. In view of the decisions of 


- the High Court and the Supreme Court it ` 


is not possible to construe the words “ class 
or classes of buildings” as relating to 
buildings alone. 


M. Srinivasan, for Appellant. . 
The Government Pleader and R. G. Rajan, 


R.S. Appeal dismissed. 
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Ramanujam, J. 


Mayandi D. 


Director of Tamil Nadu 

State Transport 

a 7 Department, Madras. 
16th July, 1976. W.P. No. 1971 of 1973. 


. Motor Vehicles Act (IV of 1939), section 123, 
— Madras Civil Services (Classification, Gontrol 
and Appeal) Rules, rule 17 (e)— State. 
Transport Department—Bus driver—Discipli-. 


nary action against—Refusal to obey superior’s- 


order to carry more than the legal capacity— 


Dismissal—Order not justified—Writ of 
certiorari issued—Gonstitution of India 


(1950); Article 226. E 


An employer could not contend that as the 
risk of prosecution was practically-negligi- 


ble; the employee had.to carry out the- 


direction of the employer even by dis- 
obeying the statute. An employee is 
under a duty to obey the law of the land. 
Therefore any direction of the superior 
which was not permitted by the statute 
could not be obeyed and as such ignored. 
Where an employee did an act in accor- 
dance with the statute, that would be a, 
complete defence to any chargé of mis- 


conduct for not doing an act contrary: to’ 
Thus an order of the superior - 


the statute. 
to violate a statutory provision could be 
ignored by the employee and the dis- 


obedience of such an order could not form’: 
a basis-for a penalty in a disciplinary pro- : 
“| entitled «. to- 


ceedings. - : 
K. T. Palpandian, for Petitioner. 
Government Pleader, for Respondent.. 


S.J. 


n 
p 


Petition allowed. . 
` < taken over by Government under Madras 


Ramaprasada Rao, F. : | 
Syed Abbas Sahib v. 

ar Minor Musthiri Begum. 
30th July, 1976. x : 8 
G.R.P.No, 1649 of 1975. 


Tamil Nadu‘ Indebted Agriculturists (Tempo-. 
rary Relief) Act (Xof.1975), section 2 (¢)— 
Execution  petition— Decree in respect of 
makar due-from ~husband—Husband claim- 
ing relief under the Act—Not entitled.‘ 


Notwithstanding the fact that the 
husband is an` agriculturist the dower 
debt or the mahar payable by a Muslim 
to his ‘wife would not come within the 
privileged meaning of debt in section 2 (¢) 
ofthe Act X‘of 1975 and therefor2 the 
wife is entitled to execute the decree 
based on’ the mahar debt. i 


Š. Fagadessan, for ` Petitioner. | 
R. Gandhi, for Respondent. 
S.J. 


Kailasam, G.F. and 
Balasubrahmanyan, J 





Petition dismissed, 


Anandaraji De 
Thulasi Ammal. 


25th August, 1976.. L.P.A.No. 1 of 1976. 
Mortgage-—Suit for , redemption—Madras 
Act XXVI of 1963 coming into force —Patta 
granted. to: mortgagées—Mortgagors whether 
to - redemption —- Madras - Inam 
Estates (Abolition and Gonversion into -Ryotwart 
Art (Madras Act XXVI of 1963), section 3(c). 


The mortgagors’ suit for redemption 
could not be resisted on the ground that 
the mortgaged property (estate) had been 


Act XXVI of 1963: The relationship 


. of mortgagor and mortgagee continued 


and there could be: no legal objection to 
the mortgagors redeeming the property 


- and getting, possession from the usufruc- 


tuary ‘mortgagee. It might be that 
patta was granted on the basis that the 
mortgagees were in possession or for any 
other reason. It was not within the 
scope of the enquiry under the Act to 
determine whether the plaintiffs as mort- 
gagors were entitled to redeem the mort- 
gage or not. 


Peter Francis, for Appellants. 
S.J. Appeal dismissed, 





iij 
MENTION: ABOUT COMMISSION 
OF ENQUIRY... aed bo ee corre t 
By : | Pas 

R. TEILLA CO M. A. B. iy r 


Madras. TER i 


EP 


In our country, there is. no officer equal 
to the Scandinavian tOmbudsman’ . 
Before we attained independence : appoint- 
ments of Commission were made rarely. 
But after independence, it became ` a 
‘must? in a ‘democratic society. since, it 
aims. at maintaining a high order of public 
administration and of infusing confidence 
in‘ the* people in its administration and 
conduct. This, is. mostly ` against the 
misdeeds, and mis-management of public 
money by- Ministers or Execiitive Heads 
of States. 


e ‘ A A 
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oe us ‘not’ necessarily an’ attempt of 
character ` assassination but - ‘this’ may 
result in regaining of lost reputation and 
reinfusing ‘public confidence’ in the 
Rap dees members o públic life. a 


Mr. a °K, Ghosh a “Rxperience of 
these i inquiries has revealed their dangers 
as well as their advantages,” They are 
inquisitional in character and. usually 
take place in a blaze of publicity; very 
damaging allegations may be -made 
against persons .who may have no 
opportunity, of denying them and against 
‘whom .no, legal charge of any kind is 


preferred. .»:The Commission is usually ` 


presided over ‘by a High Court Judge, 
who can be relied upon to mitigate these 
dangers as far as possible. :But_-an 
inquisitional ‘public i inquiry is not: ‘easily 
controllable and its evil’ would’ be’ ‘grave 
if: ‘its use were not infrequent ay aa 


On the model of The Tribunal: of Inquiry 

(Evidence) Act, 1921 of England; ‘the 

Gommissions of Inquiry. Act, 1952, was 

passed. by Parliament exercising -the 

legislativè powers . ‘under’ Article. 246, 
J= 
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Entry ,94.of List I and.Entry 45, List IH 
of our, Constitution. containing a dozen 
sections under the headings of Short 
Title, Extent and cornmen cement, Defini- 
tions, Constructions - of references ‘ to 
Jaws riot‘in force in the State of ‘Jammu 
and ‘Kashmir, Appointment of Gom- 
mission, -Powers of Commission, Addi- 
tional powers of Commission, Powers of 
Commission to’ utilise services ‘of certain 
officers and investigation agencies, State- 
ments made by persons to the Commis- 
sion, Persons not-.obliged to disclose 
secret process of ‘manufacture of goods 
in certain cases, ‘Commission to cease to 
exist _when notified, | Procédure to` þe 


` followed by the Gommission, Inquiry not 


to be interrupted” by reason of vacancy 
or change in ‘the constitution of the Com- 
mission, Persons likely to be prejudicially 
affected’ 'to be heard, Right of ` cross- 
examination and representation by Legal 
Practitioner, Members etc. to, Public 
servauts, Penalty for acts calculated’ to 
bring the Commission or any member 
thereof in disrepute, Act to apply to‘other 
inquiry authorities in: certain cases and 
Power to make rules. This Act hasbeen 
amended by Act LXXIX .of. 1971 as 
recommended by the Law Commission 
in its twenty-fourth report. — a 


=- 7° 
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Under this Act, Rules were ‘also Ganed 
and they are known asthe Gommission 
of Enquiry: :(Assessors) Rules, 1954, 
Rules for the-Issue and Séivice of Sum- 
mons by ar:Gommission of Inquiry, ‘1955 
and the Central Commissions of Enquiry 
(Procedure) Rules, 1960. - > oa 


P A) 


The English Aecio wag the nodd 
Act was referred for review ‘to a Com: 


~. mission of Enquiry under the Chair- 


mauaship of Lord Justice Salmon id 
England on 28th February, 1966. The 
other members, were ‘Stuart, .Goodman, 
W. L. Heywood, J. B. Batterworth and 
H. W.. R. Wade. . They submitted their 


90 
report’ on Ist November, 1966 ‘with 
suggestions for many amendments. - 


There ‘is a sother English ‘Act, Tribunals 
of Inquiry (Evidence) Act, 1921) There 
are: Similar Acts in differcnt -coun trics 
of the world. In ‚Ganada, there -is the 
Inquiries Act; 1927. I»a;Geylon, there: is 
the Geylon Gommissions of. Inquiry 
Act,. 1948. In, Australia there is. the 
Royal Commissions Act, 1902-03. In 
Africa. there is uo such Act:  ,- s 


In our coun try several Commissions were 
set up for various purposes to enquire 
into police. firings, Railways avid Bus 
Accide: nts, Death ii police custody and 
murder of important leaders. "Naturally 
we are more interested in the Commis- 
sions of Inquiry either by the Centre or- 
by States against ministers and pr omi- 
nent persons in public life. 


The following are worth mentioning in 
the present context. — | 


Lars 


(1) Ghagla ‘Commissions which ended in 
the resignation of then Finance Minister 
T. T. Krishnamachari (1957); (2) Das 
Commission set up-to inquire into alle- 
gations of! corruption’ against Sardar 
Pratap Singh Kairon, ‘Chief Minister 
of Punjab (1963); (3) Ayyangar Com- 
mission tò inquire info the conduct of 
Bakshi Gulam Mohammed, then Chief 
Minister, (Jammu and Kashmir, (1965); 
(4) Khanna Commission to inquire into 
the allegations against.Mr. Biju Patnaick 
and other ministers of ‘Orissa (1967); 
(5) Aiyar Commission to inquire ‘against 
the conduct of Mr. Krishna Ballabh 
Sahay and other ministers ‘of Bihar 
(1967); (6) Mudholkar Commission -to 
inquire into the 
Mr.:Mahamaya Prasad Sinha “and 13 
other Ex United Front Ministers of 
Bihar (1968); (7) Satju Prasad Qom- 
mission to inquire into charges against 
Dr. Hare Krishna Mahatab,- former 
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Vivian,- Bose and others? 


“Minister of: -Orissa tind others, 


allegations against - 


ake P 


Ghie Minister’ of Orissa (1971) 5, sand 
(8) S. R. Sarkaria Commission: to inquire 
into’ allegations of corruption levelled 
against Mr. Karunanidhi, ex-Chief 
Minister] ‘and some -other ministers òf 
Tamil Nadu (1976). 

Important decisions tinder this Act which 
will cover “the object, scope, constitutional 
validity, powers and ‘functions of the’ 
Conimission, contempt of Commission and 
other procedural matters, -are chronolo= 
gically, the following: M. V. Rajwade 
I. A'S., District Magistrate v.. Dr. S. M. 
Hassan and others}, Shri Ran, Krishna 
Dalmia Gnd three others v. Shri Justice S. R. 
Tandolkar and ‘three others”, . Sri Narayan- 
doss . Mahant and another v. Sri. T: Neeladri 
Rao önd another?, Mls. Allen Berry and 
Company Private Limited and another v. 
The State of Jammu 
and Kashmir, and others. v. Bakshi: Gulam ` 
‘Mokammed and another®,-P. V. Jagannath 


_ Rao and others.v: State of: Orissa and others®, 


P. K. Kunju-v. ‘State of. Kerala and others*, 
Dr. Hare Krishna Mehatab v. The Chief 
`- Sartm bhad 
Nathe:v. . Kedor Prasad Scriha ‘and ‘others®, 
Serja Rao Kondibaba Sagat y P. T “Karnik 
and others 10, i oe 
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The latest case under this Act'is M. 
Karunanidhi v. The Union of India represented 
by -the Secretary to Government, - Cabinet 
Secretariat Depariment ` of `Persornel and 
Administration Reforms. The ini i of 
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a 


.1,:A.I.R. 1954 Nag. 71, ~H 
2. 1959 §.C.J.: 147%: 1959. S.G.R. 
A.LR. 1958 S.G. 538. eS 
3. (1959) i An.W.R, 258: A, J R. “1959 A. P. 
148. 
. ÀIR. 1960 Puni. 86. 
(1966) S.G.R. (Supp!) 401": A A. I. R. 1967 
122.: - 
‘A. IR. 1960 S.C. 275.. 
‘A.1.R. 1970 Ker. ‘252, 
A.LR:.:1971 Orissa 175. 
. 9, (1972) 3S.C.R. 183: A.L:R, 1972 8. C1515, 
10. A.I.R. 1973 Bom. 171. - 
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Enquiry headed by . Hon’ ble Mr. 
R. - S. . Sarkaria; Supreme: Court, of. , India, 


New Delhi! at 


moniter a p 


In this case, Riailasam, C.J: and Balas 


subràmányatn, J4 decided against the 
grounds raised by, the petitioner. ie i 
“Thè Bae and foremost grounds stated is 
as follws: `The Constitution of’ India 
has set up a ‘federal system of Govern- 
ment in which the Union and-the States 
derive their - respective powers from the 
Constitution -arid exercise ‘those’ powers 
from the Constitution in their own. right: 

According to the scheme of ‘the: Consti- 
tution, the States are not subordinate to 
the ‘Union.! Moreover, the Constitu- 
tion has' ‘established: a+ Parliamentary 
system of executive in the States: accord- 
ing to which the Council-of Ministers i is 
responsible to the elected representatives 
of the people in the: ‘Legislative ‘Assembly 
for the good Government of the State”. 
According ‘to the’ petitioner, the.'duty 
referred: to in Article 355 does not extend 
to the Central Government laying: dows’ 
standards of' good’ government for’ the 
State Governments and enforcement ‘of 
such standards by threat of exposing 
recalcitrant State ‘Ministersto‘ari in quiry 
under the Gommission: of ‘Inquiry Act 
for what in the opinion of the Central 
Government « might’ coristitute ` malad- 
ministration. The’ other -grounds were 
summarised:-by the AES counsel- for 
the Penton thuss a : r- 
(i) The Commision of Inquiry: should 
be appointed to enquite into a.definite 
matter of public importance; (ii) Satis- 
faction of thetrequirenients Of section 3 
of the Commission -of; Inquiry Act is 
vitiated by the notification not disclosing 
the names of persons, who are to be sub- 
jected. to the enquiry and the. purpose; 


as ~ mes ~ ft os = hed 
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11. W.B. No. 1542" ofe 1976, dated 29th 
April, 1976, 2. FP Fer rt, 


SEN EEG 


P 


. THE, MADRAS LAW. JOURNAL 21 


(iii) The power. -under section 3 of. the 
Act has not been used for the purpose for 
which “it: is conferred, but it:has been 
abused; (iv). Opinion_is not: of tthe 
Central Government in: so far: as. it is 
not expressed to be taken in the name of 
the President, but has. been taken hy a 
department,:;:to which the particular 
subject has not been allotted . by. ‘the 
Central Government by the-Government 
of, India {Allocation of Business) 
Rules, 1961; and -(v) -The Tamil Nadu 
Public Men (Criminal) Misconduct Act, 
1973 (II of 1974), precludes recourse 
to the Gommission of. Inquiry. Act for 
the purpose of enquiring into the mis- 
conduct.of former Ministers of the State 
of Tamil Nadu. 

We will, first of all, take up the ques- 
tion, which. was stressed at great length 
before ùs, that is, that the federal nature 
of the Constitution does rot. empower 
the Central Government to lay down 
standards of good Government for the 
State Governments ard to initiate ian 
enquiry under. the Commissions , of 
Inquiry Act for what, in the. opinion of 
the Gentral Government right consti- 
tute maladministration, It is. stated 
that taking into account the’ federal 
character, as the basic structure of the 
Constitution, section .3, cannot be con- 
strued in such a way as to militate against 
the basic principles of federalism. . 
According to the learned:.counsél ‘for, 


_ the petitioner, section 3;of thé Act ‘was 


construed by the Gentral Government’ so? 
as to empower it ‘to ‘order‘an ı enquiry. 
against State Ministers also, subordina- 
ting the State Ministers to the control oft, 
the. Ussion.;.Goyernment;. which is not- 
at all. warranted, bythe Constitutiow. 
The contention of the learned’: Counsel 
is that. the. Constitution is a federal one i 
and that the States aré autonomous 
having definite powers: The. basis of 
the argument is that States being auto- 
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nomous ina federal structure, they have 
got independent rights to: govern, and 
that so far as their executive actions are 
concerned, the Central Government has 
no right to interfere. The learned 
counsel was at great pains to state what 
a federation is, what autonomous Statés 
are and what are the rights and func- 
tions. of the federating States. We feel 
that the words “federation’’, ‘autonomy’? 
and “‘federatir g -States’? have. varying 
meanings and what'a particular word 
means will depend upon ‘the context: 
For example, there may be a federation 
of independent States, as in the case of 
United States of America: As the name 


itself denotes, it is a -union of States, 


either by treaty or by legislation.by the 
concerned States. In those cases, the 
federating units -gave ‘certain . powers to 
the..federal Government ard retained 


some. To import “autonomy” used in the 


context of the American ‘Constitution, 
to our Constitution- will be totally mis- 
leading. Taking the history of ‘the 
Indian Government under the r919 Act 
it was principally a unitary Govern- 


ment.: In 1935, there was some attempt’ 


at federation in the context of presence 
of Indian States. 
Indian: States were governed' by the 


Rulers of the States subject: to para- 


mountcy and when they were proposed 
to be drawn into'a federation consisting 
of what was known as British India and 
the Indian States. The 1935 Constitution 
was framed in order to achieve this object. 
Ultimately, the! presént. Constitution 
came to be framed. The feature of:the 
Indian Constitution prescribes the powers 
of the Central Government ard: the 
powers of the State Governments and the 
relations between the two. In a sense, if 
the word “federation” can, be used -at all, 
it is a federation of various States which. 


were- designated under the Constitution. 


for the purpose of efficient administra- 


‘As it is well-known,’ 
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tion and ‘governance of the ‘country, | 


current List. 
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The powers of the Gente any the' States 


are demarċated under the’ Cohstitition. 
It is futile to suggest that the Statés are 
independent, Sovereign or autonomous, 
units which had joined “the federation 
No such State 
ever existed or acceded to the Union. 
When the Constitution was framed, ‘in 
Part XI of the Constitution- ‘the relations 
between the Union;and the States are 
setout. Articles 245 to 248 of the Consti- 
tution demarcate the powers between 
the Centre and the States. In Article 
246 (4),it is provided that the Parlia- 
ment has power to make laws with 
respect to any matter for any part of the 
territory of. India not ‘included-in a 
State notwithstanding that :such matter 
is.a matter enumerated in the State 
List. Three Lists are drawn up in the 
Seventh Schedule. List.1 is Union List, 
List II is State List and List III is Con- 
It is significant that in 
List I, Entry 97:it is, provided that any 
other matter not enumerated in List IT 
or List III including any tax not men- 
tioned i in either of these Lists would fall 
within the purview of the Union List. 
This..will have to'be read along with 
Article 248 which provides that the 
Parliament has exclusive power to make 
any law with respect to any matter not, 
enumerated in the Concurrent List or 
State, List and that such power shall 
include the power of making law, imposing 
a tax not mentioned in any of those 
lists. That the power of the Parlia- 
ment extends to legislate in all matters 
not covered by Lists II and. III cannot 
be questioned, for, it has-been so laid 
down: in Union ‘of India v. H.S. Dhillon, 
At page 1069 of the report, Chief Justice 
Sikri has stated the pone thus: - 

~i- ts ve 2 

12, (1972) 2 I.T.J< 258: (1972)-2 S.C.J. 397: 
(1972) TaxL.R. 449? 83 L.T.R: 582.2.(1972) 2 
S,G.R. 33; ALR. 1972 S.C. 1061, ``? 
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“At” any “Hate; whatever ' doubt there 
may" be on’ the interpretation’ ‘of Entry 
97, ‘List’ I is ‘removed by the Wide terms 
of Atticle ‘248: It'is frahed'i in thé widest 
possible 'terms! On'its térms’ thé: only. 
question to'be asked js:’ ‘Is the måtter 
sought to be legislated included! in‘ List 
II or iy List, JII or is the tax sought to be 
levied mentioned in List II or in List 
IIT: “No. question: has’ tó be asked about 
List I. If the answer is in‘ the negative, 
then it follows that Parliament has power 
to make laws with. respect ‘to that matter 
or tax. ae : 
Aécording to, thè ‘Constitution, ‘2 ‘as cine. 
trued by the Supreme Court, there could 
be no, difficulty in “conchadis ig that ‘the 
State as such has no inherent power or 
autonomous ` power which cannot be 
encroached upon by the. Centre. ` The 
powers of the Centre a d. ‘the States will 
have to be looked for“in the Lists ard 
other Articles ic the Co: istitution. | 
The theory of federation ahd i State 
ħavirg' some powers’ apart from the 
Constitution is without any basis, for, 
it will be seen that under Article 3 of the 
Constitution,’ the‘ ‘Parliament may “by 
law form a hew. State by, separation of 
territory from any “State ‘or by wiiting 
two or more States i or parts of States ‘or 
by uniting any: territory to a part of any 
State, increase, the’ area of ‘any State, 
diminish the area of any “State, alier 
the boundaries_of any State and alter 
the name of any State. , ‘This has in fact; 
been . done. : 
linguistic Sites for , the better adminis, 
tration, the boundaries, of the States were, , 
realigned i in some States and, new States 
were formed. If the words “federation”? , 
and “autonomy” have to be given any 
meaning, certainly it _would not mean 
that the States have any existence apart 
from that provided under the Consti- 
tution. The very fact that the President 
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. With a view, to form: 
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has powers to’ take over thè administra- 
tion of ‘the States, ‘Which is not ‘disputed, 

would’ demolish the theory of any ‘inde- 
pendent or ‘autonomous existence” ‘of a 
State. These ‘undeniable facts’ dan ‘give 

no room for the contention ‘Of the‘Iearnéd 
counsel for the petitioner that the Central 
Government’is not ‘empowered t to ‘order 
an enquiry against State Ministers, 
subordinating the State Ministers to the 
control of the Union ‘Government. On 
the other hand, the proper thing to do 
is to ‘determine: ‘whether séction 3 of the 
Commissions of Inquiry Act, 1952, is’ 
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intra vires" the ! powers ‘of the ‘Central’ 
Government and. whether thé ‘notifi-' 


cation issued by the? Central Govern- 
ment under section 3 constituting what 
is koown ‘ds Sarkaria Commission, is 
valid. fo 
petitio.rer'did'not question the conipeten cé 
of the 'Parliament ‘to ` enact’ the Coin- 


mission's of Inquiry Act, ag its validity 


was not : questioned, | 
Soe Be. 2g =p s $ ‘ 2- -* 
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But whai the learned counsel: contended: 
was ‘that under section 3 of the Act the 


notification. should not only appoiat: a’ 


Commission’ of Inquiry ` for’ thè-pùrpose 
of makicg: an enquiry,. but also specify 


the definite matter of public importancé*- 


for thé purpose: of m aking: the: enquiry: 
and the persons against whom the exiquiry - 
is ‘directed 'also should be mentioned! ' 
In other words, according to:the learned ` 
counsel. the: notification is invalid, as 


"The learned counsel ‘for’ the’ 


it- fails to‘ comply with the requirements -' 


of ‘section '3-/of the: Act.. 
the’ 


‘Referring ‘to ` 
- actual: .notification, thei ‘learned : 


counsel submitted that ‘the- purpose’ of" 


appointing ' the’ Commission of: Inquiry | 
:is to enquire into the allegations namely, `: 
(i):'the ‘allegations . contained ‘in- the 


memorandum dated 1st: December, 1975 ''' 


received from Sarvashri K.-Manoharan- 
and ,G. Viswanathan, -addiessed to the 
President; and a 


. v l 
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(ii). such „of the allegations contained 
in the: memorardum ; -dated “the 4th 
November, 1972, received from ‘Shri 
M. G. ‘Ramachandran ard Memoran- 
dum dated the 6th Noyember,. 1972, ard 
goth December; 1972, "received from 
Shri M. Kalyanasundaram, MP.; as are 
specified i in, the Annexure. to the. notifi- 
cation: , 


pi 
The annexure refers to 27 allegations. 

r - i SER j 
The contention of the learned counsel 
that the, terms of:reference do not refer 
to any definite matter of public impor- 
tance with regard to the memoranda 
submitted by K. Manoharan and 
G. Viswanathan, and that the absence of 
such a mention vitiates the notification is 
unacceptable for, what section 3 requires 
is that the Commission of Inquiry ; should, 
be apy ointed for making ; an enquiry i: vto 
any definite matter of public importance. 
That the allegations contained in the 
memoranda are definite matters of public 
importance cannot be questioned. In 
State of Jammu and Kashmir v. Bakshi Gulam 
Mohammad?3, the Supreme Gourt had. 
accasio;y..to deal with a Gommission of 
Inquiry, that was ordered against a Chief 
Minister, who ceased to be. the. Ghief: 


Minister. at the time: het. the Commis- . 


sion, of Inquiry was ordered. The Court: 
held that the fact, that a perso, is ‘no. 


longer i i+ office does iot affect the ques- . 
tion whether his acts already doi e consti- - 


tute matters of public importance and 
that if once it is admitted that if he had 
been in office: his acts would have been. 
matters of public importance, that. would 
be ackiowledging that his acts were of, 
that character. A Minister, of course, 
hoids a public office and his acts are 
necessarily public acts if they arise out 


of his office. If tey åre pa on ough 





- (1966) S.C.R. (Subp, aor: ALR. ‘i967' 
s.c. 122, 
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they would be matters of public impor- 
tance. , Whey it is alleged that a Minister 
has acquired, vast wealth for himself, his 
relations and. friends as was done, here, 
by abuse of his, official position, there can 
be no questio: a that the. matter.1s of public 
importance. ’} c, i 0). a 


The: Court proceeded to observe : 


7 “Iti is of public importan ce that public 
men failing in their duty- should be 
” called upoy to face corisequences. It 
` is certainly a matter of importance to 
` the public that lapses on the part of 
the Ministers should be exposed. The 
cleanliness of public life in which 
the public should be vitally i: terested, 
` must be a matter of public importance, 
the people are entitled to know whether 
they have entrusted their affairs to an 
wrworthy man. Itis, therefore, clear 
that the subject-matter of the enquiry 
in this case is a matter of public im- 
portance. The lear: ied counsel for the 
petitioner attempted to show thatitmay 
be a matter of public importance, but 
not a definite matter of public impor- 
tance. We do not see any substance in 
this cantentior, for, the matters that 
are referred to the Commissioa of 
“Inquiry are matters that are CO: atained. 
in the memoranda given by named, 
p*rsons and these allegations relate to` 
defi: nite matters. We have no doubt 
ay comi: ig to the co.clusion that the 
requirements of section 3 of the Act are 
complied with.” ’ | 


The Commission of Enquiry Actis a moral 
Act to annihilate ' political immorality; 
from the country. Mere having an arrow 
will not shoot the bird. It depends uf on 
the skill of the person who is having the: 


bow and arrow together. 
7 ` te oy 
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BOOK REVIEW a 
Law or'Bonus by P.R. ‘Bagri: (Publishsts! 
Bastern Law. ‘House < Priyate Limited; K 
Calcutta- 700 013). 1976; ' ' Price’ Rs." ‘80: 

$ 15 ` PEBE,” z 

Thé | Payment: of Bonus a i965, iş a, 
comprehensive enactment ‘dealing with the 
subject of bonus in all its aspects. The 
book under notice provides'a contmen tary 
on ithe provisions of the Act. - ‘Bonus’ 

which originaily meant an-extra payment. 
to wor kmėn had evolveditself: in course of 
time as’ a right in tle sliaring of: profits 


-~ 
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made possible’by: the contribu tion of both: 


Gapital and labour in any. industry. TA 
still later times} this ‘link of bonus with 
profits has Come to be somewhat inod ified } 
he codification of ‘the bonus law in the: 


forny of’ the: 1965 "Act has made:the pays 
ment of minimvm bonüs obligatory even ` 
Under the Payment of . 
(Amendment). Act, 1976, bonus 


in a year of loss. 
Bonus . 
shall be on the basis ofi profits or-on the 
basis of production or productivity. The 


Amendi ing Act has also fixed the minimum. 


bonus ‘at: 4,per cent. The concept, of 


‘bonus’: as ‘sharing of profit, has lost face ` 


inasmuch as it has become debatable. 
whether it operates ‘as, an, incentive- to 
production in practice. 

The- instant book considers the law. relat- 
ing to bonus‘as it stood priot to. the 1965 
Act,,, the. law as it. operated under ‘the 


provisions bf the 1965 Act till the ‘Amend. - 


ing Ordinance of 1975, and the law subse- 
quent thercto. Almost ‘all important 
cases, ` 


taken into account. A few more could 


have been mentioned. The decision in - 


Major D’Aranka v. Universal Radiators, 
Goimbatore, (41974) 46 FR. 96 holding 
that a atte o ied bonis ‘must ‘be 
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ment) Act, .. 
provided in the Supplement attached to 
the book., The book is-a.commendable 
addition to-the literature on, the subject. 
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URBAN. LAND (Cenina ÁND REGULATIÓNÝ 
Act AND RULES by B. Malik (Retired Chief 
Justice, Allahabad. High Court) and 
Fag dish Lal. (Published by Law Pub- 
lishers, Allahabad- I). T ‘Price Rs. 55: 
"Ly 3 a "7 art n \. 
This booki isa éémmeéntaty’ on thé Urban 
Land (Ceiling and Regulation) Act, 1976 
XXXII TL-of 1976) with- Rules and Noti- 
cations. ' Imposition, of a` ceiling on 
urban ‘property-hold j ing is a sequel * ‘to 
imposition: of a ‘ceiling on ` “agricultural, 
landholding which” ‘has: béen the sib. 
ject of legislation by the different States, 
To ensure’ vhiformity i in approach; Parlia- 
ment; actihg'on_ resclutions adopted ‘by 
eleven States| under Article 252 (1) of 
the > Constitt-tion empower ing ‘it to under- 
take “ legislation on ‘their behalf, enacted 
thé Urban Land (Ceiling and Regulation n) 
Act, 1976. The Act contaizis 47 sections - 
and * two ‘ schedules: It provides. ; -for 
vi) impositionof ceiling on both Ownership 
and possession of’ vacant land. in’ urban 
agglomeration; itg) acquisition “of ` the 
excess vacant land -by the State Govern- 
ment'and disposal thereof; (iii) payment 
of an amount for’ the acquisition’ in cash 
and bonds; (i) granting | exeniptions, 
(0). regulating ‘transfer of vacant’ land 
within the' ‘ceiling ‘limit: . (vi) fegulating 
transfer of urban or urbanisable land with 
any building; (gii) restricting plinth area 
in respect of future covistructions of. Tesi« 
dential buildings; ‘and (viii) . ‘other proces 
and, nfiscellaneous matters, _In 
cgard tothe’ meaning ;; ‘to be) given: “tO 
words and términologies; cused in | the Act 
which ` may. “not have been ‘defined in 
the Act ‘itself, the. authors „haye. ‘pressed 
into service „rulings. -given by- superior 
Courts of law’ in the context” of other 
en actments which may have some bearirg 
in relation to such words and, terminglo- 
gis. The. annotations given ‘are lucid 
and copious. It may'be that,.that having 
regard 1 to'the status of the authors; a review 
by them ‘of the characteristic features .of 
the “Act, the, practical diff culties: likely 
to arise, in applying the Act “and” the 
obséurities and lacunae in, the Act, will 
be well’ appreciated. ; , Be- ‘that. as ‘it may, 
the instant ‘book’is about the, first. còm- 
prehensive, commentary; on the provisions 
of the Urban Land, (Ceiling: “and Regu 
la tion) Act. It is-sure ‘to be -of consider- 
able assistance to lawyers, exccutive 
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vthoritics „and to all interested or having; 
eiests, in urban’ landed; Property, AOE. 


J 

oes r A $. T 
i “tthe Prof: ouk Lh TP : Sad a 
i Sanr 


el ij y is! oF G: : 7 a 
“re Mission. oF Law: by-V. R. Krishna 
Iyer, 1976. (Publishers: Mis. Orient 
Longman). , Price Rs.: 25.. aed =. 


Law- is a ’ social science. At the Eresent, 
timé; it, is increasingly regarded AS; an. 
instrument òf. social: engineering. - Its 
function, is, held to be not so much to; 
change with changin g socia] and economic: 
conditions but; to ensure justice; social and; 
economic., It is in this that its justitis: 
gation, ‘and validity lies, .In the. achieve- , 
ment of. this, task, the law-maker, the | 

Judge : the’ dawyer | and the, law enforcing 
machinery has each a vital ‘role: toi play. 

Maniy feel that if the. image.of law; the; 
law Courts ‘and ‘the ‘legal profession: has 
suffered in this country today, it is due;to 
their. failure, to shake; off the British, colo. 
nial moorings, ‘and their ‘persisting, with 
nineteenth, century approaches to pro-. 
blems . _engendeted . byr the . social and | 
economic miliey,, cf the ‘present, times. 
The essays brought together i in the instant 
book project these aspects. ‘They. are full, 
of ‘sociological sense marked, by deep, 
thought, and legal dom, and rae 
mission aty zeal.’ 


Few willbe 'yiclined. to, dispu te the, 
author’s sapient. observation, ythat “sans 
sociologically animated law, the printed, 
statute.is inert påper”. There is'mù ich, ‘to be 
gaid for the author’s ‘observation: ‘among 
the; * socio-political -` 
which modern dommunities use’ to ensure 
peaceful progress is the’ legal process as 
the initiator, engineer, and inhibitor. 
No law Ho order; no order. no law ‘is 
axiomatic. Likewise" ‘absent. law,, Plán- 
nied , ‘developmerit | can‘'become tyrariny; 
regulated jutidically’ chaos’i in the ‘cosinos, 
can be kept down: to ‘the minimum se 
‘The author’ s“vicws on. certain’ ma ‘tters 
may., provoke. dissent, ' His thesis’ that 
the Court can ‘be_ a. constructive | instru 
ment for social . change’ ‘and 3 may educate 
the politician, given the right orientation, 
his plea for a “directional” shift in judicial 
hilosophy and his remark that the Indian 
udges can be Vigorous participants in the 
juridical ‘sphere and to remain silent is to 
fail democtatic legality ' may. ‘not be 
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readily accepted. The duty of the;Judger 
is to interpret the law as dished o out by. the. 
legislature keeping ‘in mind’ the..s ivit 
behind. ‘the particular, enactment an „the, 
spirit of the times ` and to “keep, himself 
away from politics and political program- 
mes. -By and. large, the Judges hayé been 
alive t to’ Justice . Frankfurter” S admonition: 


“lt Judges. want „to be preachers they, 
should ‘dedicate themselves-to the pulpit; 
if the--Judges want to be primary. sharers 
of policy the legislature is their-place’?. 
If law-is costly itis mainly, due to Govern- 
ment; if, law, is dilatory; itds often due ,to, 
the cumbrous: procedural law: ; If Judges. 
have of late, been the subject of criticism 
it iş mainly, because. ‘of, the “self-styled 
ecies called- politicians whom ignorance 
doesnot; inhibit nor wisdom circumspect’ 
presenting _ “the alibi of, Court Tulings 
for: their failures’. "200... Pe pe 


The” authot’s ` advocacy’ in“favour’ of a 
common ‘code of laws for. all‘communitiés 
is tan able! “presentation of the‘ need ' for“ it 
in'the ititerests of © ational í integration. 
His'' forceful ‘call for ‘reform: of? the ' cri- 
minal ‘law’ anä for ‘revised’ thinking’ in 
tegatd to the treatinent ‘of criminals 18 


timely’ and pertinent.” A ee 
Ee UCT 


‘Lhe book breathes a high, and serious purt: 
pose ‘throughout,’ Tt is interspersed’ with 
legal, wisdom, enriched ' by. experience, 
‘There is ‘no doubt that the book will set 
people | thinking g. Its | ou Groaned 
makes it’all, the” “mote valuable. ‘ “Even 
thè ranks of Tu scany can Sc arce fnrbéar to 
cheer” e 
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Privy ‘Gouna; Feperar AND D SUPREME 
Court, TAXATION Diggst, 1922 ,ro,.1974, 


by, S.K: Agrawal,- 1975. (Publishers: 
‘Law | Book: -Go., - Allahabad [-1.). „Price 
Rs. 60. TA ee Sa halts ets gd 


To‘ the birdy. legal practitioner a digest of 
thelaw in /any ofits branches as expound- 
ed by’ ‘the highest Court i is: Verily a boon 
and “a ‘tiihe-saving |, tool. “Among’ thé 
several brafiches ‘of law; not only ‘because 
of its importance but also’ becabse of the 
complexity and . the Wide, range “of! pfo- 
blems which. Courts héveé to unravel, the 
field -of taxation ‘stands out ‘Frominctly: 
In such a fi¢ld ‘the decisions’ of the highest 
Court are the most important and valua- 


-în 


ble naturally. Docs not Article’ 141 of 
the Constitution specifically lay down 
that the law declared by the Supreme 
Court shall be binding on all Gourts with- 
in the territory of India? Equally the’ 
Gentral statutes on taxation command 
the largest attention in view of their 
generally applying to the whole of India. 
The instant digest has taken into account 
all the decisions of the highcst - Court 
rendered over a period of more than half 
a century expounding th2' taxation pro- 
visions found in different statutes. The 
law so covered is that contained inter alia 
in the Business Profits Tax Act, 1947; 
the Estate Duty Act, 1958; the Excess 
Profits Tax Act, 1940; the Expenditure 
Tax Act, 1957; Finance Auts of successive 
years; The Gift Tax Act, 1958; the 
Income-tax Acts of 1922 and 1961; 


the Income-tax and Excess Profits Tax - 


(Amendment) Act, 1947; and the Wealth 
Tax Act, 1957. . * ; 


The interpretation placed on cach section 
is stated in the very language of the judg- 
ment as far as possible. The poirits eluci- 
dated in each decision have been culled 
with care and presented distinctly. In 
passing, attention may be drawn to an 
error, not noticed perhaps, in the outer 
cardboard cover where the word Federal 
has been set as Fedral, . 


The book is bound to be of great‘assistance 
to the members of the Bar particvlarly 
to those who are cngaged in practising in 
the field of taxation. 


~w 


SUPREME Coury SALES Tax DIGEST? 
1950-1972, by $. K. Agrawal, 1973. 
Published by Law BookGo., Allahabad-1. 


The instant book is a. digest of salcs tax 
law containcd in several statutcs as inter- 
preted and elucidated by decisions of the 
Supreme Court with reference to the pro- 
visions contained in such statutes, rende- 
red over a period of about 25 years. The 
statutes covered are both Central and 
Statcs legislation. Also covered arc the 
‘Pondicherry General Salcs Tax Act, 1965; 
the Pepsu General Salcs Tax Ordinance 
(XXXIII of 2006 S), the Travancore- 
Cochin Gencral Tax Acts, 1125 M.E. 
and 1925; The Iravancore-Cochin Salcs 
Tax Rules 1950 etc. The Digest sets 
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ovt the -matter in the very. language of 
the judgments. Scparate. notes are 
provided for cachof themany „points 
emerging from the judicial exposition. 
Important pronouncements have been 
made by the Supreme Court since 1972. 
The utility of the book will be enhanced 
ifthose cascs are also given in a supple- 
ment. ‘The book vnder. notice is .a wel- 
come addition to-the literature on the 
subject. ` oo 


ANATOMY OF AMENDMENTS TO DIREQT 
Taxes Acts by Darskan- Kumar, ' 1976, 
(Publishers: N. M. ‘Tripathi -P. Ltd., 

Bombay-2). Price Rs.-25. -- 
In a- modern socicty taxation is an-instru- 
ment of planning, uscd to achieve the 
economic and social goals of the State and 
modulated to meet the cxigencics of the 
situation. ‘Lhis, along with the necessity 
to plug the loopholes revealed by constant 
attempts to- cvade payment of taxcs has 
resulted infrequent amendments of. the 
tax laws. -A person has, thercforc,: to: 
make an intelligent appreciation of the 
incidence of tax under such laws and take 
it into account in the ordering of his 
affairs. Ihe Direct Taxcs Acts consi- 
dered in the book under notice are the 
Income-tax Act,the Wealth-tax Actand 
and the Gift-tax Act. The avthor has 
not only attempted to highlight the salient 
featurcs of- the . amendments wrought 
into these Acts but also to cxplain their 
incidence on the real life situation drawing 


- Attention, in the process, tothe opportuni- 


tics for tax planning under the amended 
law.: The book is split into 4 divisions. 
Division Tis devoted to budget proposals. 
Division II deals with Amendments 
relating to the three Acts. Division ITI 
provides Tables and Charts to facilitate 
understanding. Division IV covers Pros- 
pective Amendments, Voluntary Disclo- 
sure of Income and Wealth, etc., There 
will be gcneral agreement with the 
author’s conclusion: +“The protentous 
problems facing the country can be solved 
not by budget alone but only if the major 
instruments- of cconomic planning are 
operated in harmony and with imagina- 
tive vision by the Government and. full 
co-operation by its citizens’. (page 7.). 
The avthor has, in the instant book, 
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expounded his subject in a simple and 
practical manner, interestingly and easily 
intelligible to the reader, fax-consul- 
tants, businessmen and others will find 
it profitable to study the book. 


— gee a 


SRINIVASAN’S Hiypu LAw or PARTITION 
AND IncoME -TAX Law, SECOND EDITION 
Revised by Dr. K. Malik (ceticed Chief 
Justice, Allahabad High Gourt), 1976. 
(Publishers : Delhi Law House, 
Allahabad—-1). Price Rs. 55. 


The subject-matter of the book is laid 
out in three chapters. Chapter I deals 
with Partition in General; Chapter II 
with Partition under thc Income-tax Act; 
and Chapter III with Various Modes 
and Phases of Partition, The Preface 
draws pointed attcntion to the fact 
that unless and until a partition in a 
Hindu joint family has been accepted 
under section 171 of the Income-tax Act of 
1961 by the Incomc-tax Officer it is not 
complete in the eyes of the Incon e-tax 
law although thcre may be a partition 
acceptable to Hindu law. The law embo- 
died in section 171 ofthe Act and certain 
other sections is stated in the Introduction 
which also deals with Possession of Gold 
Ornaments and Gold Control Act, 1968 
and some provisions from the Urban 
Land (Ceilingand Regulation) Act, [976. 
One or two things in the book are somc- 
what baling. At page 1, the very first 
pata opens with the statement “The right 
of pattition postulates a later development 
of archaic law. As stated before--+++: si 
Where the ‘‘before’ is to be located is 
not -appatent. Again at page 7, in 
Ghapter L, section 96 is ushered in abrvp- 
tly withovt any indication as to where 
the earlier 95 sections lie and with what 
they deal. The statement at page 57: 
“It is not correct to say that after notice 
of severance the father has lost the power 
of partition by metes and bounds” is 
rather debatable. In the discussion 
under the caption “Who can claim 
partition”? the impact of the decision in 
Sridkaran v. Gommissioner of Wealth-tax, 
A.I.R. 1970 Mad. 149, holding that 
the son of a scparated Hindu throvgh 
a marriage with a Christian woman 
solemnised under the Special Marriage 
Act, brovght up as a Hindu, is a 
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legitimate son, a descendant, who 
could claim to have the statvs of being 
amember of the joint family of which his 
father, the assessce was the head, covld 
have been considered. These are how- 
ever relatively small matters. 


There is no dovbt that the book gives a 
full and vivid exposition of the Hindu 
law of Partition and Income-tax law 
taking into accovnt the relevant case 
law. The book will afford valvable 
assistance to chartered accorntants.; 
income-tax lawyers and practitioners» 
businessmen and banks and others. 





Law RELATING To Company Deposits by 


R.S. Gae, 1976. (Publishers: Eastern 
Book Go,» Lvcknow—2?6001). Price 
Rs. 29, 


Gompany deposits have become a popvlar 
and attractive form of investment with the 
public. The phenomenon persists despite 
disincentives imposed by law to non- 
banking companics accepting such depo- 
sits, like disallowance of 15 per cent 
interest on the deposits as deductible 
expenditure for income-tax pvrposes 
from lst April, 1976. The popularity 
of company deposists is dve to the lower 
rates ofintercst which the banking institv- 
tions pay. Io regvlate soch deposits, 
w ith emphasis on protection of the intere- 
sts of the depositors Government has 
taken some measures, Scctions 58-A and 
58-B have been inserted in the Gompanies 
Act of 1956 by the Companies (Amcnd- 
ment) Act, 1974, for this purpose and the 
Companics (Acceptance of Dcposits) 
Rulcs, 1975 have also been made. Publi- 
city in the form of advertiscm ent in the 
newspapers showing the manager cnt per- 
sonnel of the company inviting deposits 
and the financial position of the company 
is made obligatory in the intcrests of the 
public. The provisions under sections 
209-A, 235 and 237 are also designed in 
the interest of the public. In appropri- 
ate cases, the Registrar can inspect the 
accounts of the company; similarly 
Government can dircct an investigation of 
the company’s affairs. How far public 
interests are effectively ensured by all 
these provisions is one of the matters 
dealt with by the author. 


ie 


The book under notice consists of 6 
chapters. Chapter I gives the back- 
ground. Chapter II deals with thc statu- 
tory provisions in scctions 58-A and 58-B 
of the Gompanies Act and ;their scope, 
effect and impact; and Chapter IIL 
with the Rules as amended up to 29th 
November, 1975. Chapter IV deals 
with the restrictions on dividends forming 
an important factor Icading to a spurt 
in company deposits. Chapter V is 
devoted to company deposits and income- 
tax analysing the rclevant provisions of 
the Income-tax Act of 1961. Chapter 
VI sets out the author’s’ conclusions and 
suggestions for the further amendment 
ofthe Gompanics Actand the Gompanics 
(Acceptance of Deposit) -Ruls. ‘There 
are 5 appendices, the first four con- 
taining extracts from the Companics Act, 
1956 and the Gompanics (A¢cuptance_of 
of Deposits) Rules, 1975; from the Income- 


tax Act of 1961; and from the Reserve | 


Bank of India Act of 1934, directions 
issued under Chapter IIL-B of that Act and 
the Companics (Temp rary Restrictions 
on Dividends) Act of 1974 respectively. 
Appendix V gives: the press relcase by the 
Reserve Bank of India on [8th October, 
1975, entitled “Report of the Study 
Group on Non-Banking Companics— 
Reserve Bank accepts main rcecommen- 
dations”, | 


At more than one place, the author points 
out that it is for the depositors to cnsure 
the creditworthiness and sovndness of 
the financial position of the company in 
which they intend to make deposits, that 
neither the Central Government nor 
theReserve Bank is in a position to guaran. 
tcc or ensure for thc repayment of the 
deposits made with non-banking com- 
panics, that the -protection afforded by 
~ sections 58-A and 58-B and othcr provi- 
sions of the Gompanics Actis not absolute 
protection. ‘This, conclusion of the 

author correctly appreciatcs the legal 
position. The book reveals an able and 

lucid study by the author of the legal 
and practical aspects of the law relating 
to company deposits. Lhe book will be 
of immense benefit to chartered accoun- 
tants, company exccutives and secretarics, , 
lawyers and to all interested in the econo~ 
mic development of the country. 
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H{ANDBOOK ON Prorxssion Tax by B. Q. 
Merchantand A.M. Merchant, 19,6. (Pub. 
lishers: Vora. Prakashan, Ahmedabad), 
Price Rs. 4. 0 


Profession tax’ is‘Ievicd in virtue’ of the 
provisions of Article 276 of the Constity- 
tion of India by a numbcr -of States with a 
view to augment thcir financial resources, 
If onc State takes action, the othcr Statcs 
also follow the cxample, in ` taxation 
mattcrs in particular. ‘The handbook is’ 
in fact a commentary on. thc -Gujarat 
State ‘1axon Professions, Tradcs, Gallings 
and Employments Act, 1976, as the . 
authors themselves have statcd. The 
comments and explanatory notes section- 
wise provided by the authors will be vscful 
to all concerned with or ,affectcd by the 
provisions of the Act. . 
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THe Law RELATING TO PROTECTED LICEN: 

SEES by J.H. Dalal, 1976. (Publishers- 

A „M. Iripathi P. Ltd., Bombay-2). -Price 
s. 30. 


—~ 


Rent’ Control Icgislation. is a familiar 
featvte of modcrn urban. life. In the 
State of Maharashtra, the pivotal legis- 
lation is the. Bombay . Rents,. Hotel and 
Lodging House Rates Control Act, 1947. 
Ihe parcnt Act has undcrgonc numerovs 
amendirents for plugging loophoks and 
providing for new sitvations and problems. 
Lhe ‘latest edition of the author’s book 
on the parcnt Act was in 1969.- At that 
time the Act had dealt with the relation- 
ship of landlord and tenant as und crstood 
under the Transfer of Property Act but 
did not deal with what was ‘known as 
liccnsce under-the Easements Act. An 
amendment to the parcnt Act for cxtend- 
ing its protection to certain liccnsccs was 
effected in 1973 and there were other 


‘amendments as well. Inasmuch as the au- 


thor covld not find time to rewrite his book 
incorporating all the amendmcnts to: the 
parent Act, it isstatcd that the author has, 
in the instant book given ’a full commen- 
tary on the different major amendmcnts 
being the Acts XVII of 1972, LI ‘and 
LVII of 1975, of the Maharashtra Le gis- 
lature. Precise and ‘accvratc summaries 
of 500 cases have been - given, The 


80° 


changes effected: in the law relating to 


‘permitted increases (Act: XLIV of 1963), 


increase in ground rent (ky Act XV11 
of 1973) and the Residential Premiscs 
lax Act (XIX of 1974) havc also becn 
touchcd upon. — 


The instant book is indecd a supplement 
to the book on the parent Act. Provid- 
ing a supplement is not a happy substi- 
tute inthe place of a conspectus of the 
entire Icgislation on the subject incor- 
porating all the subscquent an cndmcnts 
into the texture of the parent Act. But 
the exhaustive and luminovs‘annotations 
on the provisions-of the amendments in 
the light of case-law has largely redecmed 
the position. The avthor has expressed 
his criticisms and vicw points at various 
placcs, for “instance, his comment at 
pages 50-52 on the definition of “paying 
gvest” is cogently argued and will be 
generally accepted. The book is a wel- 
come publication, of great help to the 
practising lawycrs in their cvcryday 
work and also to the rent control authori- 
tics and Judges. 
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House (A MANUAL or ConsTRUQTION 
AND OWNERSHIP) by G.H. Gopinathka Pao 
and K. Soundarraj, 1975. Copies availa- 
ble with the Authors at 20-B, Oliver 
Road, Mylapore and IH/5 A.R.K. Golony 
Eldams Road, Madras-18. Price Rs. 5. 


Everyone necds a house and dcsircs to 
own one. Financial facilitics for acquir- 
ing a house or building onc arc at the 
present time relatively more easily ava ila- 
ble. ` In purchasing a ‘plot or construct- 
ing a house care has to be taken at cvcry 
stage against being dccicved or exploited 
by unscrupulous estate agents, bvilding- 
contractors and other  pcrsons. The 
instant book scts ovt the Icgal and techni- 
cal details to inform and forewarn the 
unwary prospective owners of property. 
Part I of the book concerns itself with the 
enginccring aspcct and Part IJ with the 
legal aspect. Lhe book is designcd and 
“written as a valuable gvide to all prospec- 
tive pvrchascrs of rcal cstatc. Forms of 
Sale Agreerrcnts, Draft Sale Decds, 
etc. provided at the end add to the use- 
fulness of the book. 
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MAHARASHTRA RECOGNITION OF TRADE — 
Unions AND PREVENTION OF UNFAIR `- 
LABOU R Practices Act, 1971, wiru RULES 
by V.P- Shintre, 1975. (Publishers: 
S aia Longman, Bor bay). Price 


‘rade Unions grow pari passu with indus- 
trialisation. ‘lhcir collective bargaining 
power, gives them strength. Bvt cven 
within the. samc trade,’ rival’ unions 
devclop due to variovs causcs; conse- 
qvently their effectiveness suffers, . Fur- 
ther, intcr-union trade rivalry cngcnders 
vnfair labour practiccs both by. the 
employcr as well as the employees, 
scriously jeopardising indvstrial peace and 
labour welfare. 


The Maharashtra Recognition of Trade 
Unions and Prevention of Unfair Labour 
Practiccs Act, 1971, has’ been in force 
from Ist Scptember, 1975. ` The legisla- 
tion is the first of its kind in India provid- 
ing statutorily on this matter. 1 hough 
a good definition of vnfair labour practice 
is still proving clusive, the Maharashtra 
Act has listcd such practices in Schedvlcs 
II, III and 1V of the Act. The Act 
provides also for new . Industrial -arid 
Labour Covrts with full powers to’ hea 


‘suits filed under the Act. : 


The instant book gives the tcxt of the Act 
providing clear and adcquate explana- 
tions and notes regarding’ the salient 
features of the Act. It givcs also the 
Rules governing applications by trade 
unions for recognition and de-rccognition 
and the Forms providcd by the, Act. 


The book will be’ helpful to employers 


and employces, Icgal practitioners and 
students of labour law. 


if] 


A PLEA FOR AMENDING THE . 


DEBT RELIEF ACT. XXXI OF 1976.. 
f . not ani the basis of communities, There. 


m 
B k t- ~ -2'! 
y j 


T.S. RAMANATHAN, B.A.B. L., 
Advocate, Tenkasi: ` : : 


Twice, writs impugning the Tamil Nadu 
Debt Relief Act XXXI of.1976 have 
ben dismissed in admission. The High 
Court has held that the Act is intra vires 
but has not gone ‘into the ee and 
anomalies in the Act, =. 


Debt relief. legislation is- something 
to.promote and protect and not to 


negative or ‘liquidate ' completely 
the creditors and: their dues ‘by 


giving unjust enrichment to debtors, At 
least the principal must be - -made repay- 
able or a provision similar ta section ‘8 
of Act IV of 1938 as; amended by Act 
VILI of 1973 or*section 7 of Act 
XXXVILI of 1972 has. to be introduced. 
By the annihilation of creditors and 
complete liquidation of debts the Act 
As un-reasonable as total liquidation is 
nota reasonable restriction. 


` Under the Act, for landless neuloi 
labourers and rural artisans annual 
income of Rs, 2,400 is the basis and:for the 
small farmer, extent is the.basis. <- Due to 
drought, there has been-no income to the 
farmer. Just as income for the first two, 
‘has ta be determined, - in the enquiry. a 
similar provision to determine tke 
income for the small farmer may also be 
made. Further, usufructuary _ mort- 
gagees by enjoyment might have realised 
more than the principal. This has to be 
considzred. The farmer-owner-agricul- 
turist would not have had any income in 
such cases.. He ought not to be consi- 
dered as a holder of such land under sec- 
tian 2 (1) without getting any income, 


The unit of land is different fora ened: 
ed caste or ascheduled ‘tribe and- -back- 
ward class debtor. This isnota rea- 
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sonable classification, 


Bt: 


la 


Poverty. is ta be: 


considered on the basis -of income, and 


should be uniforinity, 


Thézé séems to be -hostile discriminatiin” 
between section 4 (a) and section 6 (4). 
and section 13 (gJ. A non-banking 
creditor has not. only to return the pled- 
ged article but has to pay his banking 
creditors, so,.at least, the . difference’ 
between. the Ioan and the. repledging 
should be made payable. - 


No provision is made for voluntary dis 
charge by debtors after 29th July; 1976, 
As the period under section’ 5 is fixed as 
60 days under rule 3, there should net pe a 


- 


ane 


~ 


stalemate even when the debtor wants to. 
redeem the piedge or when the creditor is 


willing to be redcemed either on or ‘with. 
out, payment.: There should be, provi- 


sion for compromise under Order 23, 


Civil Procedure Code, There should be. 
a provision for mutual adjustment, disa 
charge and redemption out of Court, - . 


Conférring’ jurisdiction’ on the Tahsildar 
runs counter tó Article 50 of the: Consti- 
tution. The- Tahsildat is “also ° “given 
police powers, -- l. ed 


Under section 9 legal. practitioriers can’ t 
represent parties, But in the Explana- 
tion he is-defined as an; advocate under 
section 2 Gf the Advocates Act; 1961, 
There are pleaders. outside the Advo- 
cates Act and. authorised representatives 
are permitted to appear, ‘Can _legal 
practitioners | appear as - authorised 
representatives’ under power.of attorney? 
Anew class of unlicensed legal Practitios 
ners would be created,’ contrary to the 
Advocates Act and the Legal Practitios 
ners Act. This is to open the flood gates 


to c6 Touts a `~ 


i a Sy, setts 
Under section. 10,. an donder. i made 
liable to imprisonment for a term of not 
less than 3 months and. not more than 


$2 ° | 
one year and to a fine of not less than 
Rs, 1,000 and not more than Rs. 5,000. 
No forum is,mentioned, But section 29 
(2) and (3), Criminal Procedure Code, 
defines the powers of Magistrates. A first 
class. Magistrate can fine upto Rs. 5,000 
but a second class ‘Magistrate cannot ‘fine 
more than Rs. 1,000 and. imprison , for 
more -than one year. To which Court, 

a- ‘cogaisable’ case is to he sent and’ by 
whom, ‘atid whether the imprisonment 
is simple or rigorous are notclarified. The 
prosecuting officer is given a wide discre 

tion to choose the forum. e i 


1 


Gosts of suits pending on 29th July, 1976 
are- not: provided for. -In fairness, - - the 
Government. should ‘refund the Court 
fees: collected. - - E 


Though the - Act -is passed with good in- 
tentions andis not mala ‘fide, still the pro- 
visions of the Act affect-adversely people 
who have 'parted with their money for 
the urgent need or benefit of the: debtor 
when the debt was borrowed or incurred. 
Theré is no presumption thatevery cre- 
ditor is bad and every: debtor a sufferer. 


As this Acti is “in addition to”? Acts XV, 
XVI and XVII of 1976 and inthe prior 
Ordinances and Acts X and XLVIII of 
1975 no provision is made as to what is 
to happen tosuits pending in civil Courts 
but- stayed from 16th January, 1975 .to 
15th January, 1977. This ı re quires clarifi- 


cation, ` 


There is “no provision for’ adding legal 
representatives of the creditors and debt- 
ors or toset aside ex parte orders of to pass 
ex parte ofdergs. Rule 4 (4) is defective. 
Rule ` 10 sould: apply to the enquiry 
‘officers’also; No provision is made as to 
the. applicability of the Court-fees Act, 
process fees, etc, 

The minimum wage is Rs. 6p per day and 
many rural artisans or non-agriculturist 
labourers: may go out of the Act and lose 
the . benefit. ‘Even so, the exclusion of 
artisans in ;Corporations, Municipalities 
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or Townships from: the category of rural 
artisans.is not just.and proper. Expla- 
nation to section 2 (k) may be omittcd, as 
the number of Corporations is 2, Munici- 
palities about 100, and Townships under 
10. There will be rural artisans living 
outside the excluded area and working 
in the excluded area. - 


Section 4 (c) says civil suits shall abate. 


| Whohas jurisdiction in respect of pendir g 


suits stayed from 16th January, 1975 till 
{5th January, 1977 under Ordinances 1 
and8 of 1975, Acts X and XLVIII - 
1975 and Ordinancé’1 and 2 of 1976, 
and 8 of.1976 and Acts XV and a 
of 1976? Are Tahsildars to decide and 
report to Courts ?. 


The jurisdiction under sections 5 to 7 
should be givén to the ordinary civil 
Courts and under section 8 to the appel- 
late authority over şem under the Civil 
Procedure Code and legal practitioners 
should be permitted to appear and re- 
present,’ A time limit of 3 months can be 
fixed ta dispose af such cases quickly. 

The moratorium’ Acts have created un- 
employment among lawyers ` from 16th 
January, 1975 and this Act’wants further 
to prevent.them from appearing. The 
appearance of lawyers dispenses with ap- 
pearance of parties ‘forevery formal hear- 
ing and saves expenditure ‘to them. This 
is not realised by the powers. `, An autho- 
rised representative is not hon orarycither, 


The prose cution should be initiated by the 
enquiry Judge or the appellate judge 
similar to section 340, Criminal Proce- 
dure Code, if it is expedient in the interest 
of justice ~ and not in every case. In 
criminal. Courts, legal practitioners can- 
not be prevented from.appearing. The 


“State wants to provide for free legal aid. 
| The remedy should not be worce. than the 
` disease. 
-and criminal proceedings will be more 
- oppressive and costly. 


The non-appearance of lawyers 
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ALR. BROADCAST TALK ON JUDI- 
CIAL. REV IEW IN INDIA* | 

By 

C. R. os sede Raa ea ia, 
(BROADCAST on 16TH SEPTEMBER, 1976) 


THE ees 


Judicial.review-by the judiciary of the 
legislation, by the legislative bodies and of 
administrative action taken thereunder 
has taken different shapes in.different 
countries. In England, where the law 
enacted by the Parliament is supreme, the 


judiciary evolved a certain form of inter- 


pretation of the enacted law. Whenever 
judiciary defined the scope of law, it 
restricted or enlarged the same in judg- 

ments delivered by them. They had to 
define where individual freedom ended 
and where State’s powers began.’ As 
pointed out by a jurist, ‘‘the judges have 
to b> informed by tradition, methodised 
by analogy, disciplined by system and 
subordinated by the primordial necessity 
of order, in social life. á ee 


In America, where the Constitu tion was, 
fram2d soon afterthe- French Revolution, 
two. centuries. ago, they were. ‘guided by 


ths doctrine of. separation of powers. 


envisaging checks and balances. ‘They 
elaborately defined the scope and powers 
ofthe egislatures, executive and the judi- 
ciary and gave themselves a Presidential 
form of Government, 
of State was supposed to be separate.. 
Though, in many cases, the Judiciary in 
America helped in the formation of a 
strong and a wnited nation, it is also true. 


that quite often, it struck down laws’ 
which, infer alia, had: -a social’ content, 


When the late President Roosevelt. wan- 
ted’ to put through the: “New Deal’? 
and also wanted to ease the rigours cf 
racial laws; he th ought ofthe process of 
packing 

having a 
‘At the outset, it 'must be remembered’ 


a I amaooMlMsssMMsltaa8§$tl 
* Published by the caurtesyof the AIR. Madras, - 
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that India is a Union of States-and not, 
a federation as such. Asin Canada, sd 
in India, the residuary power of the Union. 
Government overrides that.of the State. 
Legislatures. In items which are in the, 
Concurrent List of our. Constitution, the. 
law of the Union prevails over. the law 
enacted by-the State Ie gislatures, 


The Founding Fathers of our Constitu tion 
under the leade rship of Pandit Jawaharlal 


! . Nehru, gave the citizens of India various 


fundamental rights- whick were protected 
from invasion by the Union : and State 
Government laws. The ' fundaméntal 
tights’ were qualified in each ‘case to 
preserve the integrity and security of the 
nation and the common welfare ' “of the 
people. -In Chapter IV accompanying: 
the Fundainental Rights Chapter, the 
Constitution laid down Directive Princi“ 
ples which were declared to be as importa: 
nt as Fundamental Rights, Though: they“ 
were not: enforceable in: ‘Courts: of Law,’ 
they were the guidelines for the Govern“ 
ance ofthe country. - They enshrined the 
ideals of, the Mahatma, the Father. of 
the Nation, and of the gre atle ade Is: du ring, 
the struggle for freedom, - stig te 
With one of the eee populations’ in ‘the 
world and with nearly 50 per cent of. the: 
people not having enough | to sustain theme» 
selves and keep. ‘body: and soul together, ' 
the elected representatives in Parliament. 
andin States enacted-laws toensure not 
only political equality but also social and, 
economic equality for, the citizens. of. 
India. Starting with the abolition, „of, 
zamindaris and inams and ending ' with, 
the abolition of the privileges of the.. 
Princes, many laws were. passed which 
did away with the differences ' between’ 
citizen and citizen. An’ earnest "endéa~. 
vour was made’ to provide equal: oppor- 
tunities for one and ‘all. “However, in’ 
spite of their best i intentions, we find that, ` 
after 25 years of Indépendence’ the rich’ 
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have b2come richer in India and the poor 
have become poorer, 


Sir Ly2r Jennings, who was my professor 
in the London School of Economics was 
prdphetic when he delivered a series of 
lectures on ‘the Indian Constitution in 
Mylapore, Madras, three decades ago. 
He described it as a “lawyers paradise” 

and warned that same of the built in 
provisions would involve frequent re- 
course to Courts, for interpretation. 


Mr..Justice.M.. Patanjali Sastri, who later. 
on became the Chief Justice of India, is 
responsible for a classic statement wherein 
he pointed out that judges were after all 
human beings and that what they wrote 
was influenced by their early upbringing 
and thinking. I had the “good fortune 
to appear before him im the “ Crossroads 
case’? in 1951- where an enactment of 
Madras’ Government was struck: down. 
It wasin V,G. Rao’s case, wherein also I 
took part, that he took: pains ta point out 
that the: Judges do not wish to attack the 
legislatures in a quiete manner. 


Tn the. United Kingdom, the judges were 
particular “not to prejudice the status of 
their office. Lord Devlin, ina judg- 
ment took care to point out that “Tre 
efficacy: of judicial pracess requires that 
judgments should be immune from the 
sort of comment that it is appropriate to 
hustings””. ‘Lord Parker, Chief Justice, 
was firmer:“‘In modern Britain where no’ 
agreement exists on ends of society and 
the means ofachieving those ends, it would, 
be disastrous if Gourts did not eschew the 
temptation ‘to pass judgments on issues 
of policy. judicial self preservation may 
alone dictate réstraint’’. 


A distinction between, ‘he questions of 
law and the questions of factis-emerging 
in the field of judicial review. We in 
India are a mature people given to follow- 
ing the golden middle path and endea- 
youring ta avoid extremes in political and. 
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philosophical thinking. However, recent 
trends in our Supreme Court cre'ated 
much tension all over India. From the 
famous ‘‘Golaknath case’? downwards, 
the Supreme Court pronounced that there 
were certain “‘basic rights’? not enumera- 
ted inthe Constitution which were funda- 
mental and that any legislation ignoring 
them would be bad. Their judgments 
were all-embracing and included consti- 
tutional Amendments under Article 368 
and in effect created a deadlock. 


What, must never be forgotten is the fact 
that elected representatives of the pe ople 
of India, under adult franchise, take deci- 
sions which they think is necessary for 
the advancement of India and inter alia 
for ameliorating the conditions of the poor 
and weaker sections of the community. 
If these measures ‘touch upon Funda- 
mental Rights and certain other provi- 
sions of the Constitution, definite provi- 
sion has been laid: down for such constitu- 
tional amendments to have the force of 
law. They must be passed by two-thirds 
of the members present in the house and 
approved bya majority of the States. No 
where in the world in any Constitution 
is‘there a provision that constitutional 
amendments sa passed can be struck down 
by Courts on principles of what is now 
referred to as “basic rights”, etc. In this 
connection itis well to remember that Mr. 
Justice M. Hidayatullah, sometime Chief 
Justice. of India, had once stated that 
the Article relating to property should 
never have been inserted in the chapter on 
Fundamental Rights: 


A committee under the chairmanship ofa 


senior Member of Parliamentand astates- 
man, Sardar Swaran Singh, has recom- 
mended comprehensive changes in the 
Constitution to ensure that the will of 
the people prevailed over the unques- 
tioned power of judicial review. 


As assured by our great leader and Prime 
Minister, the Swatan Singh. Committee’ S 


11} 


report is open for debate -and discussion 
and I have no doubt that the views of 
many lawyers and political scientists will 
b> listened ta with respect, It is worth- 
while remembering what was stated by 
Mr. Swaran Singh a few days back in 
Madras. He referred to a case where an 
offizer found guilty of improper conduct 
was compulsorily retired after a proper 
enquiry. He moved a Court and gota 
single judge to give him stay. By the 
tim: the case was taken up and dealt with, 

some five years hence, he not only earned 
his pay but also his full pension. ‘There 
is also the well-known example of the 
election p2tition filed by a defeated candi- 
date against Smt. Suchetha Kripalani. 

Ox account of the procedural obstacles, 

the petition was disposed of after her five 
year term and after she was elected again. 


Itis true that the role of the judiciary is 
asimportantasitis delicate. The judges 
in India have an important position assig- 
ned to them. Their tenure of office is 
protected and many steps have been 
takn toensure that they occupy an hon- 
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ourable and comfortable place in public 
life. As pointed ovt by me earlier, con- 
ditions in -` India differ from those else- 
where. We have therefore ta preserve 
democratic government and at the same 
time ensure that the poorest and the weak- 
est sections of the community do not feel 
left outin the scheme of things in India, 


Itis my hope and prayer that lawyers will 
in future play an important part in 
public life as they did during the days of 
the freedom struggle. The giants of 
those days were not mere technocrats 
striving ta‘earn money at the bar but 
were alsopillars of society helping the 
various sections of society in various ways. 

It is because lawyers strayed away from 
these ideals that we are now facing a great 
crisis in ourlives. Members of the legal 
profession and the judiciery can ill afford 
to sit in-ivory towers, They must strive 
to. become part of the stream of life and 
play a useful role in the betterment of the 
nation. 


omy sano 
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BOOK REVIEW 


pn 


‘Criminan’ LAw—CAsEs -AND MATERIALS 
by K.D. Gaxtr,1975.(Publishers: N.M. Tri- 
pathi P. Ltd., Bombay-2). Price Rs. 50. 


Griminal law is primarily concerned with 
social protection, prescribes rules of 
behaviour to be observed by all persons, 
and punishes those that transgress. 
Mens rea in the form of intent, knowledge 
and dcgrecs of’ negligence is made an 
ing’edient of an offence, but where social 
necessity demands in the interests of pv blic 
welfare or because of difficulty of proof, 
law either dispenses with or stifts the 
burden of proof. concerning mens rea. 
In the.tcaching of. cririnal law two 
different techniques ate adopted. One 
is the traditional lecture method; the 
other is .the. relatively modern case 
method. ‘Conditions in this covntry are 
such as not to` permit jettisoning of the 
Iecture mcthod -altogether nor are they 
conducive to its substitution by, the case 
method. The advantages of the latter 
method in stimulating students to think 
and do their own work cannot at the 
same tine be overlooked. The aythor 
is of'the view that a combination of both 
methods may be -the- most appropriate 
method for study of law in this country. 
‘Ihe instant book has accordingly arran- 
ged the subject-matter of criminal law 
topicwise including suitable leading cases 
under each head to encovrage the stu- 
dent to teach himself, to stimulate his 
critical powcr and help him to examine 
legal provisions in their correct perspec- 
tive. 


The book consists of two parts. The 
first is devoted to the exposition of the 
principles of criminal law and the second 
to an cxamination of the cxtent-and scope 
of specific crimcs. Opinions may differ 
regarding the selection oflcading cases but 
it cannot be gainsaid that the author’s scle- 
ction has not been guided by the impor- 
tance ofthe subject-matter. The addition 
of mode] questions at the end of each 
chapter would conduce to the student 
thinking on proper lincs and guide him 
in the ‘ptoper dircction. A question 
like the one at page 51: “What is the 
reason for treating the respective accused 
persons differently in the two cases 
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(Princes case and Tolson’s case), cannot ' 


but grip the student and make him scan, 


and analyse the' facts and. the | svbtle 
nuances of the doctrine of mens rea an 

‘enable him to realise that legislative intent 
cannot be decided on simple pzohibitory 
words alone withovt reference- to’ other 
considerations. aa ae 


‘The subject has been dealt with by the 
author competently and in depth. The 
book will make profitable reading for 


lawyers, law-teachers ‘and law-studcnts- 


Pa 


Tre Copk OF CRIMINAL PROCEDU RE; 1973 l 
(II or 1974), by, M/s. D. Surya Rao, 
SN. Baggaand Jagdish Lal, 1974. (Pub-- 


lishers: Law Book Co., Allahabad-1). 
Price Rs. 20. 


The book under notice’ provides the text 


of the Criminal Procedvre Code, 1973,- 
with appropriate comments bascd on the- 


procecdings in Parliament rclating to the 


Act. A comparative chart of the scctions | 
of the prescnt Code with thosc of the. 


repealed Code. of 1898 and vice versa is 
given. No case-law has been citcd. ‘Lhe 


book will be of assistance to lawyers and 


law-students. - 


t. 


> 


r 





Mrrrer’s Porce Diaries, STATEMENTS, 
Reports. Scventh Edition in two Volumes, 
revised by Dr. Malik (retired Chicf 
Justice, Allahabad High Covrt), 1976. 
Volume I (Publishers: Law Publishers, 
Allahabd-1). Price Rs, 40 Volume! and 
Rs. 50 Volume II. 


The powers and dvtics of the police in 
investigation and prevention of crime and 
the judicial process leading to the dis- 
charge, conviction or acquittal of the 
accuscd are matters of far-reaching impor- 
tance. Investigation is the collection of 
evidence by the police officer. On such 
evidence stands or falls the casc put up 
by the police. Police investigation is the 
foundation on which the whole criminal] 
trial rests. Efficicnt investigation is verily 
the shect-anchor ofsucccss of a criminal 
prosecution. Mastery of the correct 
principles that shovld guide and govern 
such investigation is, thercfore, absoJutcly 
necessary. 


ij 


The book under notice, Volume I, contains 


13 chapters,- Chapter J deals with Crime’ 


and: its investigation; Chapter IJ. with 
Powcrs of the police to. investigate; Chap- 
ter ITI- with First ~ Information Repcrt; 
Chapter IV with Information in Non- 
cognizablé cascs; Chapter. V with Investi- 
gation in cognizable cascs; Ghaper VI 
covers Procedure when cognizable offence 
is svspectcd ;- ‘Chapter VITI. is devoted. to 


Investigation; Chapter VILI to Examina- ` 


tion of witnesscs; Chaptcr IX to.Interro- 
gation of witnesscs; .Chaptcr X furnisk cs 
Hints for Police Officér for evalvation: of 
evidente in’ corrse of investigation; 
Chapter XI deals with the vse of'state- 
ments before “Policé; Chapter- XIT- with 


Gase -` Diarics'and Chapter XTIT witk ` 


Search ‘and Scizure. ~The ‘book also 
sets ovt relevant sections of the- -Main- 
tenance‘of Internal Secvrity Act and the 
Conservation ‘of Foreign Exchange and 
Prevention of Smuggling Activities’ Act, 
1974, with case-law. 7 7 C 
The-book has gone’ through seven cditions 
since its first publication in 1952.. The 
present ‘ccition, gives.a finc exposition of 
the law. on.the subject as it exists under 
the new ‘Criminal’..Procedvre ` Gode, 
Gasc-law up to-the date of publication 
lias been taken into account. “The book 
ds a dependable. guide onthe subject and 
isea" work of merit. The police, the 
magistrates and the criminal lawyers will 
find the book usefvl and helpfvl. |, 





-PrincrpLes OF. STATUTORY ` INTERPRETA” 

TION by Guru Prasanna Singh (Judge, 
Madhya Pradesk High Corrt)., Second 
Edition, 1975. Published by Bharat Law 
House, Allaha bad-1. Price Rs. 45. 


The, book has been written with the com- 
mendable objective, ‘that it should serve 
- as a handy book for day to day use. The 
problem of interpretation is the problem 
.of the meaning of words resulting from 
vequivocation and ambiguity of words often 
employed to communicate a particular 
‘thought. Whcther the words used in a 
, statvtory provisionjare plain and whether 
i their meaning is cqually, plain have 
r themselves proved to be often questions on 
which Judges have differcd. The 
. Supreme Court said in one case, (1976) 2 
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§.C.J. at page 140, “Each ‘statute. has a 
personality and a message., - Judicial 
intcrp¢ctation is not bloodless-and. stcrile 
excrcise in spinning subtle webs, some- 
timcs cobwcbs, out of” words and 
phrascs otherwisc simple, but to unfold 
the schemé of the Icgislation insightfully, ` 
sense its social sctting and réad the plain 
intendment”’. To: ascertain svth intend: 
ment certain principles of intcrpretation 
have crystalliscd over ə long period: of 
time and are disccrnible ‘from judicial 
pronovncements. ‘Viscount Simon L.G, 
in (1940) 3° All E.R..549 (H.L) at page 
553 remarked that “the golden rule is 


that the-words ofa statute must printa facie 


‘be given their ordinary meaning”, The 
Supremc Court observed aproposof golden 
rvles,—Sce (1976) 2 S.G.J. 525 at 529— - 
““There are many canons of statutury 
construction, but the, golden rule is. 
that.there are no ‘golden rulks. Rules 


“of intcrpictation are, not rules of 


law. Tlicy are-intended only to serve as 
guides and those .that ‘no longer serve 
any uscful purpose may be jettisoned.” 
{See ALR, 1967 8.G_997 at pages 10u3 
and 100. © | g ae 


‘ 


“The instant book contains 12 chapters. 


Chapter I scts ‘out the Basic Principles: 
‘Chapter 2 gives the Guiding Rules: 
Ghapter.3 deals with Internal Aids to 
Constfuction; and GHapter 4 with Exter- 
nal -Aids to Construction; ° Chapter; 5 
concerns itsclf with Subsidiary Rulcs; 
Chapter 6 considers Opcration of Statutes: 
and Chapter 7 the Expiry and Repeal of 


_Statutcs; “Chapter 8 deals with Statutes 
“affecting the Crown or the State; Chapter 


9 with Statutcs affecting Jurisdiction of 


. Courts; Ghapter 10 with Construction’ of 
Taxing Statutes and Evasion of Statutcs; 


and, Chapter (11 with Remcdial and 


Penal Statutes. The last chapter, Chapter 


12. covers Delegatcd Legislation, ` An 
Appendix contains the text of the Gencral 
Clauses Act, 1°97, with notes. f 


` In the instant book, the author has su ryey- 


ed the ficld .completcly and elucidatcd 
all the Icading principlcs with the touch 


ofa master taking note of the cntire gamut 


-of decisions, English and Indian. “Ihe 
author ` rccogniscs frankly “that the duty 
of :Judg«s is to expound and not-to lcgis- 


Jate is a fundamental rule; but this is new 


E 


` 


a 


4 
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and has ever been merély an ‘aspiration’? 
(page 7)} The book is a “must” for 
every lawycr. 





PRACTICAL Hints on Cross EXAMINATION 
by Dr. B. Malik (retired Ghicf Justice, 
Allahabad High Court) 1975. Published 
by Delhi Law House, Delhi-110 006. 
Price Rs. 30. 


According to Wigmore cross-examination 
“is beyond any doubt the grcatcst Icgal 
engine ever invented for the discovery 
of trvth’, It forms pcrhaps the most 
dificult branch of an advccate’s dvtics. 
Cross-examination is a dovble-edged 
sword, Performed imaginatively and 
with skill it may win doubtful cascs; if 
done injudiciously or in aslipshod manner 
it will only help to strengthen the oppo- 
nent’s casce. Cross~examination is an 
att. Not mete mastery of maxims, but, 
much more, experience it is that counts. 
As has been stated (page 281): “Maxims 
of every kind should be to us as guidcs— 
to shorten as has been well observed, the 
turnings and windings of expcriencc,— 
nor as stern masters to stifle the inspira- 
tion of genius; and the greatcst advocate 
is he who, perfectly conversant with 
the established rules of his art, knows 
when to break them alike with safcty 
and advantage’. Observing how cross- 
examination is condvctcd by eminent 
lawyers who have acqvired mastety in 
that artis itself an education and will 
enable a ‘youthful advocate to sense the 
moment when to break the copy book 
maxims with safcty. 


The book under notice rons to 45 chap- 
ters. It has brought together a wealth 
of materials to illustrate the practical 
hints on cross-cxamination given by the 
author. In Chapter XIX one thousand 
four hundred and fifty model questions, 
suitable to different typcs of cases and 
varying sitvations have been provided. 
Lhe relevant provisions of the Evidence 
Act bave been noticed at the appropriate 
places. Lhe author has discussed the 
t Dont’s in cross-examination in Chapter 
XVII which are in every way as impor- 
tant as'the other hints rclating to effective 
cross-examination. The exposition 
Cavers Cross-examination in different types 
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of cases, of different typcs of witnesses 
including experts, and for a multitude 
of purposcs. ‘he approach throvghout is 
eminently practical. ‘Lhe readers’ atten- 
tion is fully held. ‘Lhe book is bound 
to be of great help toJudges, members 
of the Bar and police officials. 
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Law or AcEncy by K. Venkoba Rao, 1974. 
Published by Law Book Go.,Allahabad-1. 
Price Rs. 60. 


Agency is born ovt of practical considera- 
tions and at times out of necessity. It is 
founded on the principle Qui facit per 
alium facit per se—that what a person does 
by anothcr docs it himelf. Shortly ex- 
pressed, a person can do by an agent all 
that a person wants to do or is compelled 
to do excepting thosc that can be perform -= 
ed only personally. An agent is in 
sooth 'a conduit pipe connecting two 
persons. ‘Lhe law ofagency in India has 
its basc in Chapter X of the Contract 
‘Act and follows mainly the English law 
on the subject. According to the Ameri- 
can Restatement, all agents are either 
servants or independent contractors. The 
books of Bowstead and Story respectively 
have become classics on the 
subject of agency. Itis a pity that there 
has been no significant attempt to assess 
the contribution of the indigcnous laws 
like.the ancient Hindu law to the concept 
of agency, its fronticrs and implications. 


In the book under notice, the law rela- 
ting to agency has been set out in 25 chap- 
ters. The author has made profuse refer- 
ences to standard text books and the 
views of great jurists in expounding the 
subject. He has not hesitated to state his 
own' conclusions -wherever there were 
different views held on any question. 
The Introduction gives a meticulous ana- 
lysis of the different aspects of problems 
relating to agency. The avthor’s remark 
(page 44): “it is regrettable that it is 
little appreciatcd that Icgal planning is 
as necessary to a developing country as 
economic planning”, “good laws can be 
a. panacea for the nation’s economic 
ills as also redress for private injuries”, 
and ‘‘a Planning Commission without a 
Jaw member will be mertcly enacting 
Hemlet without the Prince of Denmark” 
are quite just, apposite and appropriate. 


-~ 


mo 


The statcrhent on the.same page that the 
Indian Contract Act will be celebrating 
its centenary in 1972 .has to'be recast in 
vicw of the fact that that year had already 
passed away evcn when the instant book 
was published in 1974. The author’s 
classification and analysis of agents 
of diff'rcnt kinds is perhaps the most 
exhaustive on -the mattcr. English and 
American law as well as leading decisions 
have becn fully considercd. It would 
have enhanccd ‘the value of the work if 
the author had set-out his suggestions as 
to amendments of the existing law if 
Indian - commerce is to prosper... The 
author is to be congratulated on providing 
a commentaty which is at once complete, 
useful and..workmanlike,. The book will 
serve well the legal .as well as the 
mercantile community, ` ap : 


ADVOCATES Act AND PROFESSIONAL ETHICS 
by. Nirmzlendu Dutt Majumdar. „Second 
Edition, 1975. Published by Eastern Law 
House P. Ltd., Galcutta-700013. Price 
Rs, 28-£ 3:1$.7.50. . ©- = 


The legal- profession is regarded as-an 
exalted one. Practice of law is not a 
trade or business. It is a personal right 
or -privilcge, circumscribed by duties 
all-round. In fact the privilege of ‘the 
advocete is his duty and his duty is ‘his 
privilege. The advocates duties fall 
under fovr types: (2) his duty to his client; 
(22) his duty to his opponent; (ii) his duty 
to his colleagues; and (iz) his duty to the 
Court. Over the years norms have 
evolved regarding standards of profes- 
sional conduct and ethics. In India, 
the Bar was integrated into a singlc class 


U 
k 


by the Advocates Act of 1961. The 
Act has undergone comprehensive 
amendments- in 1973 and 1976. The 


instant book provides comments on 
“the provisions ofthe Actas they stood till 
recently A short history of the legal pro- 
fession, a chapter on standards of profes- 
sional conduct and etiquette, the Canons 
of Ethics ofthe American Bar Association 
Gonduct and Etiquette at the Bar of Eng- 
land and Wales, and the Bar Council of 
India Rules arc also given. The author’s 
plea to amend scction 9 to avoid the 
anomaly of the possibility of the clected 
members of the Disciplinary Committee 
having astanding of less than a year at the 
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Bar: while the member co-opted thereto 
Should have not less than ten years’stand- 
ing is just. The decision of the Supreme 
Court in Bar’ Cuuncil..of Maharashtra v. 
Dabholkar, A.U.R. ':1975:. S.C. 2092, 
holding that the State Ber; Council is 
a “person - aggrieved’; . within the 
meaning of ,scction’37 so,as to, enable 
it to maintain an appeal under section 35 
and cxamining -the - scope of the 
advocate’s status end duties was 
presumably not available-at ‘the time of 
thc+ book going-to the press.--The book 
will be of mech intetest to members of 
the Bench andthe Bar alike. 


Hinpu MINORITY AND GUARDIANSHIP ACT, 
1956 by G.U. Menon. Third Edition, 
1973. Published: by Law Book Co., 
Allahabad-1. ‘Price Rs. 25. " 


Minors have been an object of solicitude 
atlaw: Their welfate has been the yard- 
stick applicd in deciding questions relat- 
ing to guardianship. The law relating to 
Hindu..-minors wasilargely a matter rest- 
ing on a few Smriti texts. The Hindu 
Minority and Guardianship Act, 1956, 
has .amendcd and cocified -certain ‘parts 
of the * law.on the subject...-It is further 
to. be notcd that the'Act is intended to be 
supplemental .to the Guardians and Wards 
Act, 1890.: The chief .features of the 
1956 Act are the securing ‘to. a mother-a 
position of respectability, conferring on 
her the power to appoint tcstamentary 
guardians to her minor childr2n, prohi- 
biting de facto guardians from alienating 
minor’s property and making Court’s 
previous sanction necessary to any aliena- 
tion of the immovable property of a minor. 


The book under notice is a mosaic of cases 
and principles. It provides comments 
on the  scctions. There seems to be 
little point in the comment at page 150 
that “after the present Act, the onus on 
the purchaser to inquire into the trans- 
feror’s right is very heavy and he would 
not be dcemed to have entered into the 
transaction in good faith if he fails to 
inquire Into the authority of the vendor”, 
inasmuch, as it is now recogniscd that a 
de facto guatdian’s transfer is void, in 
which case the question of good faith does 
not entcr. The book has, in the Appen- 
dices given the Guardians and Wards 


40 


Act, the Indian Majority Act, the Hindu 
Adoptions’ ‘and Maintenance Act; 
Children Act, and extracts from the- Civil 
Procedure Code and the Indian Succes- 
sion Act, making -the -book- more or- less 
a self-contained manual on the subject. 
The book will be of assistance to the 
members of the legal profession. : 





Hinpu ADOPTIONS AND MAINTENANCE 
Act (LXXVIII or 1956) by T.P. 
Gopalakrishnan, ~Thicd ` Edition by 
F.P. Shingal. 1969. edition with 1972 
Supplement, Publishers : Law Book Co., 
Allahabad-l. Price~ Rs. 20. 


Adoption among Hindus is no longer to be 
understood in the old sense or as being for 
the old object. Itisin law-today a secular 
institution stripped of its religious base and 
its religious moorings. The right to 
adopt is equally available to a male or a 
female: A boy ora gir] may be taken in 


‘adoption. <3 


‘The book. under notice isa commentary 
on the provisions of the 1956. Act. .An 
appendix. scts.out the Hindu Marriage 
‘Act;1955, the Hindu Succcssion Act, 1956, 
the Hindu Minority and Guardianship 
Act, 1956 ; Extracts from the B.N. Rao 
‘Commnittee’s Report; Extracts from the 
‘Draft. Bill:.prepared. by the Hindu Law 
‘Committee,1947; Nature of Adoption and 
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its place in the Hindu System;and Extracts 
from Tagore Law Lecture on Adoption, 
Now that two-decadcs have passed since 
the passing of the.Act, the giving. of the 
old law.of adoption even in the appendix 
is of doubtful utility. .The statements at 
pags 67 regarding the effect of adoption 
by a widow: “she can adopt to hersclf 
in her own right though .the adoption 
enurcs for both thc spouses ” and later 
“ the child adoptcd by a widow is deemed 
to be the child of the fomale adopter her- 
sclf” require clarification. Likewise the 
view that the doctrinc of ‘relation back’, 
is notin operation may require modifica- 
tion in the light of Sitabaz’s case, A.I.R. 
1970 S.C. 343. At page 73, para. 3, it Is 
stated that. under scction 8, any, female 
Hindu, if married, can adopt; she can also 
adopt, if her marriage has been dissolved, 
etc. The words “‘if.marricd’’ should per- 
haps be “if not married”. En passont it 
may be notcd that the maintenance pro- 
vision in section 488 of the Griminal Proce- 
dure Code of 1898-has been supers ded by 
sections 12£ to 128 of the present, Code of 
Criminal Proccdure (II of 1974) in- 
troducing some radical chang.s. The 
comments under the section’ are made 
imsimple and- lucid language- under 
appropriate headings in a manner which 
willenable even laymen to understand 
the law. ° 


SI) 


SECTION ; 80, CIVIL PROCEDURE 
CODE AS AMENDED BY CODE OF 


CIVIL PROCEDURE (AMEND- 
‘MENT) ACT 104 OF 1976. i 
By p o 


T. R. VENKATARAMANAN, B.COM., B.L., 
D.P.P.A., Advocate, Tenkasi, 


In alllegal battles where Government is 
a party, it is better armed (7.e,.) with 
section 80,Civil Procedure Code, Section 
80 asit was, was held to be ‘express, 
explicit, mandatory and did not admit 
ofany exception,’ Bhagchand v. Secretary 
of State for India, Soithad been causing a 
lot of hardship, in cases where one wanted 
urgent relief of mandatory or prohibitory 
injunction againstthe Government, Many 
suits were dismissed because of want of, 
or defect or error in the section 80 notice. 

Justice M. Ananthanarayanan held in 
State of Madras v. Ramalinga Reddiar®, that 
once the section 80 notice is served on the 
Government, it should stay its hand in all 
fairness and it was a fair and workable 
rule. 


Clause 28, Bill 27 of1974which was pre- 
sented in Parliament on the 8th day of 
April, 1974 proposed to remove section 
80 altogether from the body of the Code 
of Civil Procedure. The Statement of 
Objects and Reasons stated: “Section 80 
which provides for compulsory notice be- 
fore instituting a suit against the Govern- 
ment ora Public Officer is being omit- 
ted because, itis felt that the State or the 
Public Officer should not havè @ privilege in 
the matter of litigation, as against a citi- 
zen and should not have a higher status 
than an ordinary litigant in this respect??’?. 
' The noteson clause 28 read* “. Ina 
democratic country, there should be no 


i 
1. 53 M.LJ.81: 54 LA. 338: LL.R. 5I 
Bom. 725 (P.C.). 
2. (1967) 2 M.L.J. 131. 
3. 6 (e) ofthe Statement of Objects, 
4. See p. 104, 


j—9 


THE MADRAS LAW: JOURNAL 


gent’, 


-41 


distinction ofthe kinden visaged insection 
80 between the citizens and the State,’’ 


However on second’ thoughts and for 
reasons best known ‘to the Government, 
it has decided to retain this section, The 
Minister for State for Law speaking in 
-Parliament has claimed that section 80 
has helped to resolVe many cases and dis- 
putes sans recourse to Court and enabled 
speedy disposal of cases, But the follow- 
ing extract from a judgment of V.R. 
Krishna Iyer, J. ofthe Supreme Court® 
will be ofinterest, It stated ‘‘that there 
was a public feeling that law’s delays 
had-become a besetting sin of the Indian 
judicial process, but the public was not 
-sufficiently aware, that the biggest liti- 
gant in the country, the State has frequen- 
tly been displaying lack of diligence in 
filing statements, counter-affidavits or 
motions for ex parte stay or injunction in 
lower Courts”. The learred Judgedeclared 
‘the StateaSa party to the litigation does not 
enjoy special privilege to be indolent or negli- 
In practice section 80 is more 
often misused than uscd and did notserve 
the purpose. 


Keeping the plight of the litigants and the 
consequences in view,the Government has 
struck a balance between the two extreme 
views on section 80 ż¿.e., of abolition and 
retention, 


Section 80 (2) newly inserted in 1976 is in 
many ways a compromise between those 
who argue “for and against’ omitting sec- 
tion 80. An analysis of section 80 (2) 
gives the following points *— 

J. In a suit to obtain urgent or imme- 
diate relief against Government, a suit 
may be instituted, with the leave of the 
Court, without serving the two months’ 
notice contemplated undersection 80 (1). 


2. But no relief, interim or otherwise, 
would be granted without giving an 





5. The Hindu, Madras, dated 13th October; 
1975. 
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opportunity to, the Government or, Public 
Officer of being heard, That means the 
Court may, while i issuing a notice to the 
Government for appearance impose an 
order to maintain status quo till the argu- 
ments are heard, or “4 


3, Ifthe Court after hearing the Govern- 
ment or the Officer concerned comes to 
the conclusion that.there is no urgency in 
the matter, it shall not, reject the plaint 
for want of notice under section 80 (1), 
but return the same to the party for 
- representation after complying with the 
requirements of section. 80 (1). 


4. However ifthe Court is-satisfied with 
the urgency, it is always-at’ liberty and 
has a duty to pass an interim order (or 
final one) Without insisting on a section 
80 (1) notice, AR - 

5. Section 80 (3)--new—states that no 


suit’ against a Governinent or a Public 
! N : iy 1 


» THE MADRAS LAW JOURNAL 


[1976 


Officer shall be dismissed merely becaus¢ 


‘of.some error or defect in section- 80 (1) 
notice, so long’ as the notice describes the 


plaintiff, so as to enable the appropriate 
authority or the Public Officer to identify 
the person serving the notice and the 
causé of action and the relief claimed by 

the plaintiff have been substantially indi- 
cated, 


These, welcome changes are going to help 
the public in the long run, when they will 
be in need of an urgent order against the 
Government, The Government should be 
congratulated for effecting these. changes 
even though it has decided to retain sec- 
tion 80, for these changes in practice will 
really off-set the. evil effects of section: -80 
(1). We may also hope that there amend- 
ments are the first step towards the even- 
tual abolition ofsection 80 notice. ` 


I] 


BOOK REVIEW. Pe 
HANDBOOK on A.P. Lanp Revorms (CEt- 
LINGS ON AGRICULTURAL Hoxpines) Act, 
- 1973 by P.G. Reddy. 1975 Edition. 
Publishers: Prabhat Publications (Nellore 
2). Price Rs. 30. © 0. 7) 


Land reforms hold a foremost place in 
social legislation. Transformation ..of an 
age-old economy based on agriculture 
into an aggressively industrial economy 
calls for radical revision in-the.systems of 
landholding, land utilisation cte, Land 
reforms are recognised to be.of para- 
mount importance for the rejuvenation 
of the entire social structure, particularly 
in regard to the weaker strata- of society. 
Of the several measures taken since ’ the 
country achieved independence to achieve 
the purpose, fixation of ceiling on - agri- 
cultural holdings is one of great signifi- 
cance with -far-reaching - results ‘and 
impacts. The Andhra Pradesh Act, I of 
1973, in conformity with the_all-India 
pattern agreed to at the Conference of 
Chief Ministe1s in 1972 has been enacted 
accordingly. . The Constitution (Thirty- 
Fourth Amendment) Act, 1974 has-irclu- 
ded the Andhta Pradesh Land Reforms 
(Ceiling on ‘Agricultural Holdings): Act, 
1973 in the Ninth Schedule to the Consti- 
tution and has thereby rendered. the Act 
immune from any challenge . as to its 
constitv tional validity. It may be noted 
in passing that-the Act of 1963 has under- 
-gone some amendments by the Andhra 
Pradesh Act IX of 1974, big Be ase 


1 


The handbook consists of four parts. 
Part I in two sections contains in one sec- 
tion the bare text of the Act and in the 
other section notes on the. Act with rele- 
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vant “excerpts fromthe -'logislative “pid* 
ceedings.-- Part II refers ‘to’ -somé ‘ini- 
portant Court décisions. Part; LIT cAtriés 
Appendices-A to-Q giving relevant porr 
tions of the conccrned Acts, Rulcs,Ozders, 
Notifications, etc. Part IV séts out ‘the 
A.P. Land Reforms (Ceiling on Agricul- 
tural Holdings) Rules, 1974; the A.P. 


Ordinances Nos. ‘9. and 10: of 1974 ;and 


the A.P. Tenancy Act of 1974, ` ` 


Though: immunised from attack on its 
constitutional validity, ‘the Ceilings . Act 
of 1963 contains a number of controver- 
sial provisions affording ebundant-scope 
for a spate of litigation’ both in regard to 
-their constrúction as well as to their vali- 
dity. Material provisions like the defini- 
tion of ‘family unit’; ‘ceiling area’, stand- 
‘ard holding’ etc., are(likely to'be taken ‘to 
the Courts for elucidation. ‘ Likewise, the 
classification of land under section 5 as 
‘set out in the First’. Schedule. -and: the 
provisions relating to the calculation, of 
the amount payable under section 15 as 
‘laid cown in the Second Schedule are 
likely to be the subject of sharp challenges. 
„On top of all the impact of the Act . on 
Hindu law provisions regarding divorce, 
adoption, etc. is also a frvitful field for liti- 
gation. The authdr-’ has pinpointed 
attention to ‘all these points. . ‘He - has 
. brought together a prodigious amount of 
„material bearing on the Act. The author’s 
analysis of .the provisions of the Act ‘is 
‘clear and his comments form a critical 
appraisal of-the inwardness and implica- 
-tions of the legislation. . In: sum, . the 
author. may.justly take pride. in -his 
work.. - l ; p 2S. So a 


~ 


` 
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THE POSITION OF TENANTS OF 
USUFRUCTUARY MORTGAGEE 
UNDER THE TAMIL NADU CUL- 
TIVATING TENANTS PROTEGEN 
ACT, 1955. 


= - - 
i 
- 
+ 
a = 
i 
- - 


M.R. PRADEEP KUMAR,B.A.,M.L., Advocate; 
Krishnagiri. 


The Full Bench has held in Chandrasekaran 
v. Kún Vanniar and others!, that the 
tenants under a usufructuary mortgagee 
are entitled, after redemptidn of the usu- 
fructuary mortgage, to claim the pro- 
tection granted under -the Tamil Nadu 
Cultivating Tenants Protection’ Act, 1955, 
against thé mortgagor, It has observed, 
that the principle thatno man can confer 
upon another a title or right higher 
than what he himself possessed, will have 
no validity in the application of the in- 
clusive definition of ‘cultivating tenant’. 


The question, whether the lessee, who 
obtained, the lease from a person having 
no title is entitled ta the protection of the 

Act (Madras Cultivating Tenants’ Protec- 
' tidn Act, 1955) was discussed in Ayyan 
v. Pechi and another?, The suit was insti- 
tuted for injunction to restrain the defen- 
dants frominterfering with the possession 
of the plaintiff. The svit was dismissed 


_~ by the trial Gourt on the ground, that the 


plaintiff had not proved her possession on 
the date ofthe suit. But on appeal, this 
finding was reversed by the learned sub- 
ordinae Judge, as the plaintiff was found 
to be in possession of the suit property and 
‘was still in possession. During the pen- 
dency of the appeal, a lease was alleged to 
have been created by the first defendant 
in favour of the second defendant (appel- 
lant before the High Court). It was con- 
tended on b2half af the second defendant, 

that He could not be evicted by the plain- 





1, (1976) 2 NL.L.J.243 : 88 L.W. 216 : A.LR. 
1975 Mad. 227. 
2. (1964) 77 L.W. 148. 
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tiff, as he wasentitled tothe protection 
of the Madras Cultivating Tenants’ Pro- 
tection Act, 1955, Buthis contention was 
negatived. The second. defendant who 
lost his case, preferred an appeal; to the 
High Court. Venkataraman, J., was in 
complete agreement with the lower appel- 
late Court, that the appellant was not 
even in possession and therefore he could 
not be said tobe carrying on personal culti- 
vation. A cultivating tenant means a 
person: who carries on personal cultiva- 
tion on such lands under a tenancy agree- 
ment express or implied, and no culti- 
vating tenant shall be evicted from his 
holding or any part thereof, during the 
continuance’ of the Act „by, or at the 
instance of his landlord. According to 
the learned Judge, the cultivating tenant 
is protected againsteviction only by orat 
the instance of his landlord.. This pro- 
tection may avail him as against the 
plaintiff. Between the plaintiff and the 
appellant, there was no relationship of 
landlord andtenant. The wisdem under- 
lying this provision can be illustrated by 
imagining ‘what would happen ifthe con- 


: trary position contended for, by the appel- 


lant wasto be accepted. Ifthe appel- 
lant is entitled to the benefit of this im- 
munity from eviction, it would mean that 
what a trespasser on the Jand cannot di- 
rectly get against the true owner, he can 
secure to a sub-lessee from him, bysiniply 
pretending to let out the land to the sub- 
lessee, Surely the law cannot be so ab- 
surd as that. : 


The same question whether the lessee of 
a usufructuary. mortgagee is entitled to 
the protection of the Madras Cultiva- 
ting Tenants Protection Act, was dis- 
cussed in Amirthalingam Pandarathar 
and another v. Kesavachariar®, and in this 
case, reference was made to Mangalatha- . 





3. (1971) 2 M.L.J.415 : 85 L.W. 300 : ALR. 
1972 Mad, 253. 
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chari v: Kalyanasundara Mudaliars. Tn the 
case referred to Kailasam, J., held, that á 
lessee of the usufructuary mortgagee is not 
entitled to the protection ofthe Madras 
Cultivating Tenants Protection Act,1955. 
He cannot claim the righis of a cultiva- 
ting tenantas against the mortgagorsubse- 
quent to the redemp ticn of the mortgage. 
It was observed further, that the lease- 
created by the mortgagee would be bind- 
ing on the mortgagdr even though the 
morigage has been redeemed, provided 
the mortgagee as a prudent ‘Owner en- 
tered into a lease agreement in the ôrdi- 
nary course of management. This is an 
‘exception to the rule, thai the mortgagee 
cannot confer- better title than what he 
has, 
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Kailasam, J., distinguished the Supreme 
Court decision in Dahyalal v. H.M. Abdul 
Rahkim§, and held, “The section in the 
Madras Cultivating Tenants’ Protection 
Act, is differently worded. Under the 
Madras Act, a cultivating tenant 
is defined as aperson carrying on personal 
cultivation under a tenancy agreement 
express, or implied, whereas under the 
Bombay Act, a person lawfully cultivating 
any land belonging to another personshal] 
be claimed to be a tenant. Under the 
Madras Aci, there should be a tenancy 
agreement, express or implied, but under 
the Bombay Act, it is enough, if the per- 
son lawfully cultivates any land belong- 
ing tdariother. Thus a tenant under the 
usufructvary mortgagee who has aright to 
be in possession would be a cultivating 
tenant under the Bombay Act. Culti- 
vation by a tenant of a land in possession 


of the usufructuary mortgagee or lessee 


would satisfy the requirements of the 
Bombay Act, whereas it will not satisfy 
the definition ofa cultivating tenantunder 
the Madras Act. The Madras _ High 





r os 


4, (1966) 79 L.W. 440, 


5. (1963) 2 $.C,J.’450 + (1963) 3 SCRE: 


ALR. 1964 S.G, 1320, 
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Court has taken the view that the tenancy 
agreement must be_ with the landlord. 
A person would not normally be entitled 
to transfer any right, to which he is not 
entitled. He cannot confer the right on 
a tenant to be in } ossession for a longer 
period. Unless the words in the statute 
are clear and specific: this construction 
will not be justified, ” 7 


In Kathaperumal v. Muthiah® it was ob- 
served that a sub-lessee could not have 
any rights as ‘against the head-lessor as 
there is neither } rivity ofestatencr privity 
of contract between the head-lessor and 
the svb-lessee. Thus a suib-lessee could 
nat come under the definition of ‘‘culti- 
vating teénant’’, i 


In view of similar decisions (Ramaswami 
Naidu v. Marudeveera Mooppan;? Ganapathi 
lyer v. Ayyakannu,® that a tcrartis nota 
‘cultivating tenant’, under the Act, an 
amendment was introduced by the Act 
IX of 1969, by which, a su “tenant is 
entitled to claim the pratection under the 
Act. — l 


Anyhow, in- Amirthalingam Pandarathar 
and another v. Kesavachariar®, Gokula- 
krishnan, J., held, that as the plaintiff 
had in that case consented to the usufruc- 
tuary mortgagee, leasing the lands to the 
defendant, the defendant satisfied the de- 
finition of ‘cultivating tenant’? under the 
Act, He has observed: ‘Since the 
Supreme Court decisions can be applied — 
only on principles, I cannot override the 

decision in Mangalathachari v. Kalyana- 
sundara Mudaliar)®, which is direct to the 
issue in question in this case, Itis fora 
Division Bench.to decide this question as 
and when occasion arises. For my part, 


EEE 
6. (1963) 1 M.L.J. 359, 
7. (1959) 1 M.L.J. 25 : (1959) M.W.N. 30. 
8. (1961) 1 M.L.J.217. a 
9. (1971) 2M.L.J.415 : 85 L.W. 300: A.LR 
1972 Mad. 253. - ne 
10, (1966) 79 L.W. 440. 
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I am not placing this case before my 
Lord, the Chief Justice, for the purpose of 
referring the question toa Division Bench, 
since I am inclined ta allow the appeal 
on a different point. ”’ 


An interesting question arose in Pavadai 
Padayachi v. Pichammal11, wherein, the 
dppellant (the civil revision petitioner) 
executed ausufructuary mortgage of his 
land in favour of another. There was a. 
lease-back arrangement between “the par- 
ties. - The usufructuary’ mortgagee ob- 
tained decrees for arrears of rent in three 
different suits. The mortgagor-lessee (civil 
revision petitioner) claimed ‘that he was 
entitled to the relief under Tamil Nadu 
Act XXT 'of 1972. ‘The learned counsel 


for the respondent based his main con- 


tention on the wording “‘belonging to 
another person’?’, A cultivating tenant 
mieans ‘a person, who contributes his own 


physical labour or that of any member of > 


his family in the cultivation of any land 
belonging to another’’, under a tenancy 
agreement express orimplied. According 
to the learned counsel for the respon- 
dent the civil revision petitioner the 


mortgagor-lessor would not be entitled- 


to the’ bénefit of the Act, as the land 


cultivated by him did not ‘belong to - 


another person’, He wanted to equate 
the term ‘belonging ta another person’ 
in- 


that the respondent, in ‘the capacity of'a 
usufructuary mortgagee is entitled ‘to 


lease the property- mortgaged and under 


the lease-back agreement the mortgagor 
is bound. to pay rent. ‘There is nothing 
to show that the word ‘ belonging ’ 
synonymous with ownership and he 
held, thatthe mortgagor is entitled to the 
benefit of the Act. n wis ea 
The conflicting question, whethen the 
lessee of the usufructudry mortgagee is 


_—_—_ 
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respect of land with ownership. - 
This mode of argument was not accepted - 
by N.S. Ramaswami, J., and he observed, - 
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entitled to the benefit of the Tamil Nadu 
Cultivating Tenants’ Protection Act,1959, 
has ceme to Le settlcd by the Full Berch 
decision in Chandrasekaran v. Kunju Vanniar 
lt has been pointed ‘out, 
that the tenant of the usvfructuary mort- 
gagee is a cultivating tenant, and hence, 
he isentitled tothe protection of the Tami] 
Nadu Cultivating Tenants Protection Act, 
1955, sutseqent to the redemption of the 
mortgage. At the second appeal stage of 
this case, Ramanujam, J., placed reliance 
on the Supreme Court decision in Prabhu 
v; Ramdeo38, for this view. It has’ been 
further remarked: ‘‘ But we would prefer 
to rest our view on the construction that 
we have been inclined to make on the 
statutory provisions themselves in the 
Tamil Nadu Cultivating Tenants’ Protec- 
tion Act, 1955.” | 


a 
12. (1975) 88 L.W. 216 : (1976) ? M,L.J. 243 : 
A.I.R. 1975 Mad. 227. 
13, (1966) 3 S.C.R. 676 : (1967) 1 S,C.J. 60 ; 


1. (1974) 2 M,L.J. 944 187 Low. 894, |. | ALR. 1966°8.C. 1721, 


IT} 


MUNIYANDI v. RAJANGAM IYER, 
(1976) 1 M.L.J. 344: 89 L.W. 249: 


AIR. 1976 Mad.. 287—requires 
reconsideration. l 
By 7 


S. GovINDARAJAN, B.SC., B.L., Advocate 
and Government Pleader, Chidambaram. 


In Muniyandi v. Rajangam Lyert, the High 
Court has held that by virtue of section 
16-A of the Tamil Nadv Agricultural 
Lands Record of Tenancy Rights Act 
(Xof 1959) the jurisdiction of civil Courts 
is specifically excluded in respect’ of 
matters determinable by the- authorities 
provided under ‘the Act, 


The object of the legislation itselt is only 
preparation and maintenance of records 
of tenancy rights in respect of agricultural 
lands. ce po 7 


First, ‘the’ Government prepare and puba 
lish a draft record of tenancy rights. Any 
p2rson aggrieved by that can prefer an 
application for correction, Then, after 
enquiry, the final record is published 
(S:ction 3), There is then section 4. 
under which provision for application for. 
inclusion in the record and section 5 
under which provision for application fer 
middification are provided. The enquiry 
is ta be conducted by an official of the 
Revenue „Department not below the rank, 
of a Deputy’ Tahsildar. 


sional Officer under section 6 of the Act 
and revision by District Collector under 
section 7 which is final. These officérs 
have only limited powers of enquiry under 
section 10, enfarcing attendance and exa- 
mination of witnesses, discovery and pro- 
duction of documents, receiving evidence 
or affidavitsiand , issuing commissions for 
the examination of witnesses. The other 





(1976) 1 M.L.J. 344 : 89 L.W. 249 : ALR. 
1976 Mad. 987, 
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two relevantsections are section 15 where- 
under the record of tenancy shall be 
presumed to be true and correct until 
the contrary is proved or anew entry is 
lawfully substituted thérefor and S, 16-A 
which deals with exclusion of jurisdiction 
by civil Courts in respect of matters 
determinable bythe Authorities provided 
under the Act. 


A perusal of the various provisions of the 
Act, clearly indicates that a Government 
machinery with provision forsummaryen- 
quiry, appeal and revision to the Revenue 
Officials alone having only limited powers 
circumscribed by the Act, for the prepara- 
tion and’ maintenance of records of 
tenancyin respect of agricultural lands has 
been set up. ‘That is all. THe Act does 
not vest the officers with jurisdiction to 
decide for instance, whether the lands are 
agricultural lands, whether there is any 
relationship of landlord and tenant or 
rival claims to tenancy-etc. There isno 
provision for setting aside ex parte orders, 
restoration of petitions dismissed for de- 
fault, amendment of pleadings, addition of 
parties or addition oflegal representatives. 
It is entirely a Government set-up and 
whatever orders are passed by the Revenve 
Officials are finaland sacrosanct. 


With this background, . if we turn to the 
decision in question we find that the learn- 
ed Judges have taken the view that the 
jurisdiction of civil Courts is completely 
excluded in respect of matters determi- 
nable by the Authorities under the Act, 
They are also of the view thatsection’ 15 
of the Act is only a rule of evidence and 
does not touch jurisdiction. 


This decision seems te run counter to the 
well established principles laid down by 
our High -Court and the Supreme Court 
in a number of: decisions. The order of 
the. Settlement. Officer ` ‘granting’ ' Patta 
under the Estates Abolition Act has becn 
Meld not. ta affect the question of titlc. to 


` 
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the property and it has also been held 
that the officer has no jurisdiction to de- 
cide rival claims. See Rajasekaran vV. 
Elumalai?, State of Madras v. Ramalinga- 
swamigal "Madam: State of Madras v., 
Balamanavale Reddiar’; T. M. Lakshmi- 
narayana lyer v. Nallachi Ammal5. On 
the question of exclusion of jurisdiction 
of civil Courts, we have the land mark 
cas? ofthe Svpreme Court reported in 
Dhulabhai v. State of M. P.* wherein 
the Supreme Court has discussed 
the entire case law on the point. and 
has laid down ; 


“When the aa gives a finality 
to the orders of the Special Tribunals, 
the civil Court’s jurisdiction must be held 
to be excluded if there is adequate remedy to 
do what the civil Courts would normally doin a 
suit, Such provisidn however does not 
exclude those cases when the provisions of the 
Ast have not been complied with or the statu- 
tory tribunal has not acted in conformity with 
the fundamental principles of judicial proceaure. 


When there is an express ‘bar of jurisdic- 
tión of the Court, an examination of the 
scheme of the nerucilas Act to find the 
adequacy or .the sufficiency of the 
remedies provided may be -relevant. but 
is not decisive to sustain the jurisdiction 
of the civil Qourt. l l 
An exclusion of the jurisdiction of civil 
Courts is not readily to be inferred’’’. 
Applying these principles, it will be clear 
that in the Tamil Nadv_ Act X of 1969, 
there is no complete | ouster Of jurisdiction 
of civil Courts, the Act itself being only 
for preparation and maintenance of 
record of tenancies and there beingno 
provision at all for determination of 
tenancy, rival claims of tenancy etc. 


=n 





2, (1976) 1 M.L.J.288 :89 L.W.158. 

3. (1969) 2 M.L.J. 281: 

4, (1972) 85 L.W. 141 :A.LR. 1973 Mad. 14. 

5. (1974) 87 L.W. 276. 

6. (1969) 1 S.C.J. 925 : (1968) 3 S.C,R. 662 : 
A.I.-R. 1969 S.C,78. 


. jurisdiction of the High Court. 


LAW JOU RNAL [1976 
For example, if a person gets bisname 
registered behind the back of an absentce 
landlord, that landlord, is doomed for- 
ever if the principle laid down in- Muni- 
yandi’s case, 1s applied. Neither section 4 
which applies ta cases of inclusion nor 
section 5 which-applies to modification 
on the basis of subsequent events, will 
help him. Similarly if two persons get 
their names separately registercd as 
tenants for the same land, who is to 
determine their rival claims: ? 


The clue is found in section 15 itself as 
tightly pointed _ out by Justice N.S. 
Ramaswamy. Section 15 enacts a 
rebuttable presumption. According to the 
decision in Muniyandi’s case’, this enacts 
only a rule of evidence and does not touch 
jurisdiction,’ But that view isnotcorrect. 
Whois to decide the issue relating to this 
rebuttable presumption? There is no 
provision in the Act for ‘that. Only the 
civil Court can decide the question 
whether the presumption of correctness of 
the entry has been rebutted or not. 


In all other tenancy legislations, the civil 
Courts have appellate or revisional 
jurisdiction. - In fact, under the Act, a 
‘tenant’? has been defined to be one as 
defined under the Madras Cultivating 
Tenants Protection Act, XXV of 1955 
and that Act is subject to-the revisional 
There 
is therefore no reason, nor justification 
to exclude the jurisdiction of civil Courts 
with regard to this Act. : 


For the foregoing reasons, the decision 
reported in Muniyandi’s case’, requires 
reconsideration. 
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[EnD or Votoms (1976) 2 
M.L.J. JOURNAL] 


SS A 


(1976) 1 M.L.J. 344 : 89 L.W. 249 : ALR? 
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Ramanujam, J. 7 re, 
Muthammal v. 

The -Secretary, Kolathur 
Blacksmithy and Carpentry 

$ Workers Industrial 
Co-operative Society Ltd., 

-.  '*Salem. 


ms it gece te ena Ad 
" 20th, February, :1976. | 
: G.R.P. No. 1246-of 1975. 


f 
i i 


Tamil Nadu Go-operative Societies Act. (LIII 
of 1961), sections 73 ,and.25.(1) (b)}— Tamil 
Nadu Co-operative Societies Rules;( 1963), rule 
56—Deficit iri stock—Action by Society against, 

' President ~ fox recovery—Pending "proceedings 
death of President—Action against, legal’ te-~ 
presentatives—Limitation—Rule 56 skould be 

Jollowed—G aim held barred by limitation. 2. 


f ey _t + 


From the Audit report far the period from 
Ist April, 1966: to 31st ,March,-, 1969, 
_there was a_ deficit in the stocks of 
various articles. to, the, value of-. about 
Rs, 5,M6'19 by 2 Go-operative Sacicty. 
The President, was removed. from, office. 
The Socicty filed an arbitration case for 
recovery under section,73 (1), (¢).of the 
Tamil Nadu Go-opcrative: Societies, Act, 
1961. Pending this, the Presider.t died 
on 8th November, 1970. Takirg note 
of his death, the arbitrator dismissed .the 
claim of the Society on 12th ‘November, 
1970. . The . Society: took:an appeal to 
-the Go-operative Tribunal who-held-that 
the arbitrator was in error in ‘dismissing 
the, case and said: that the. proper thing 
-was to permit, the Society’ to ‘bring the 
legal. representatives. on - record: The 
Society did-not pursue further. and the 
arbitrator dismissed the casé for: noñ- 
prosecution. Subsequently, the Society 
filed a’ fresh arbitration claim on 16th 
August, 1972 against the legal represen- 
tatives: for; recovery of the defiéit. 
The legal representatives raised the objec- 
tion that the claim was barred under 


+ 
asok í ” Power L 


rule 56 of the Tamil Nadu Ga-operative 
‘Societies Rules, 1963. The arbitrator, 
-however,. overruled this -and passed a 
decree against;the legal representatives 
.by. his .order,; dated 24th ‘April, - 1973 
‘against which the legal representatives 
“went on appeal to the Tribunal ard failed 
and have ‘again come by way of revision 
to the High Gourt., ie.) cra ao 
Feld... a y 
On the facts there coùld be no doubt that 
the claim filed against the:pctitioners- on 
16th August, 1972 was beyond the period 
„of 3 years provided for in Rule 56. There- 
‘ fore the arbitration claim having beer filed 
“horc: thar: three years, before that last 
date; z.e.;3lst March, 1969, before which 
thé act or omission could liave taken place, 
it'was-cleatly out of time asper rule 56 
' (1). The date of the Audit Report’ could 
“not be material for.the purpose of reckon'- 
ing the ‘period of. limitation: ard it could 
not have the effect,of extending the period 
‘of limitation prescribed under rule 56 
‘which has relevance only to the date on 
which the act or omission took place. 


K. Duraiswamy, for Petitiorers. 
2 rt i 
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Assistant Government Pleader, for 2n 
Respondent.’ _ _ 
S.J. Petitions Allowed. 
Sede yep ee 


Sethuraman, Foo 
Lasu, „Ramalakshmi Ammal v. 
TOE . Neeniya Pillai. 
5th, March, 1976.. ee 
Ereta E. S.A. No. 991 of 1974, 
Limitation Act (XXXVI: of- 1963); Ariiale 
61 (b)—Usufructuary Mortgage—Suii- for 
declaration— Transfer, of property by mortgagee 
=~ Gift of property by mortgagor to her son— 
Suit whether within timo. aa 


3 Bi ` 


One M executed a usufructuary’ mortgage 


in‘ favour ’of' her ‘sister S> lon --26th 


9 


November, 1928 and the time for or used in the composition. or preparation 
redemptim was l4th August, 1930. of human food would be an article of 
If it was not redeemed, by that’ time food , ‘BS | contemplated, under the Act. 
the mortgagee was to become’ the In. such ‘circumstances, turmeric rhizome 
absolute owner. The mortgage was not (Haldi) even if it was In the shape af 
redeemed by 14th August, 1930. -The dried rhizome or bulbous roots of the 
mortgagee sold the property on 18th; ‚plant, of. Gurguma Longal would well 
August, 1933 to one K who in turn execut- amount to an article which could be 
ed a gift deed in favour of the 7th defen- ~ used as an item of food if it was ground 
dant, his daughter. M esc a gift E into powder form. 

in favour-of hex son, the ‘plaintiff,'on‘2n : : ae 

October, 1970. The plaintiff filed a ae eee ola 

suit after: the death Ab M; for a e S. Sethuratnam, for Accused. 

ration and recovery of possession of the œp; 2h ote Ap 

property.. The . trial Gourt “dismissed SJ: ; F Appeal alloged. 


Eas. < re eS 





the suit holding that the suit was barred + ote E ot i 

by limitation ard that Æ had acquired Suryamurthi, J. 

title by adverse possession... On appeal, A. Subramaniam Chettiar v. 
the learned Subordinate . Judge. decreed | o Shanmugham. 
the suit holding that the plaintiff krew 17th March, 1976.72" 

about the ‘alienation only in 1970 and CLR.P. No. 1285 af 1975 
the suit was within time. ‘On ‘further <5 0 7 2. yO ; 
appeal by the 7th defendant, -=> |": Tamil Nadu Buildings: (Lease and Reit 


`. inl Control) Act (AVIL of 1960), section 10 (3) 
| (a) enin "for . euiction—Non-residential 
L : 10x 4 remises —~Qwners  occupation—Partnershi 
was the appropriate article which applied ie produced by lendiords at -the i 
to the facts of the case. Article 61 (b) Whether bona’ fide.  — - -o 
applied to a case where the mortgagor ae 2 ie 
sued for possession of the property mort- The landlords'filed-a petition for eviction 
gaged which was afterwards transferred of the tenants on the ground they requir- 
by the mortgagee for valuable considera- ed ‘the ‘premises for their-own business. 
tion. The plaintiff had not shown. that ‘At ‘the time of trial, they produced a 
he or his predecessoy-in-title; M, knew partnership deed to show that they intend- 
about the’ transfer only within a period ed’ to carry on their birsiness as partners. 
of twelve yeats. The suit was, therefore, The‘eviction was ordered’ and ‘confirmed 
clearly barred by Article 61 (b).: oe by the Appellate Authority. ‘The terants 


Held, >>, | ae ae 
Article 61 (4) of the Limitation Act, 1963 


. 





T. Martin, for Appellant. ,. ey Se SEA oe eee cee that 
f ; E e filing of the partmership-deed changed 
Mls. Raj &@ Raj, for Respondent. ‘the frame of the petition. = 
S.J. Appeal allowed, i> - ok a em o 
| eT Ada 
Natarajan, F. If it -was found that the landlords bona fide 


State of Tamil Nadu wv: required. the premises for their own use 

T. R. M. Subramaniam. and for’ conducting their own ‘business, 
15th March, 1976. . eee it was not for the tenant to impugn the 
“leo? 72" OLAS No. 781 of 1974. rightiof the landlords to carry on business 
Prevention of Food Adulteration Act (XXXVI either’ as: joint family business or as a 
of 1954), section 2 (v)—Preuention of Food axtrership business. The partnership 
Adulteration Rules, Appendix B, ltem A.05.20 deed had yore produced obviously only 
ma Turmeric irhizome—Sale of article of food a5 nat che i evidence to prove the bona 
Should conform to standard, > + “Sih Fides. of se ndlords. i a 
A comkined teading, and: harmonious Sp Raghgoge, for Petitioner. , | 
interpretation ‘of the prcvisior's of the P. K. Sivasubramaniam, for Respondent. 
Prevention af Food Adulterationi: Act S.J- Petition dismi 
and the rules would clearly show that Je p Oe hala 
any article: which ordinarily enters intop -` b€ ' mo pees i 
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Surpamurthi, F. ii sodig ie Pe 
ot o Ke M. Venugopal: Pillai v. 
n E t ~- ' Muthusamy. 
18th March, . 1976.. .-. , R : 
|. GRP. No, 2313 of 1974. 
Gini Procedure Gode (V of 1908), section 9— 
District Munsif—Furisdiction ‘of— Suit for 


declaration—-Defendant ashi that. the 


Mansif had no pecuniary juris iction—Hoi- 


dence of defendant—Not sufficient. '- ` 


The plaintiff laid thé suit for a declaration 
of his right as a cultivating tenant. The 
rent according ta him was 60 salagais ' af 
paddy. The learned District Munsif 
held the value of this to be (Rs. 3,300). 
The defendant contended that the value 
was more, and gave oral evidence and 
challenged the pecuniary jurisdiction 
of the District, Munsif. , On. the question 
whether this’ oral evidence would be 
sufficient, sky ae oe 


Held: The defendant had not ventured to 
produce into Gourt the notification usually 
issued in the District Gazette regarding 
the price of paddy prevailing in that area. 
The defendant had not made any endea- 
vour to adduce the best evidence that was 
available to him or could have been avail- 
able to'him if he had made any erideavour 
ta obtain such evidence. In the circum- 
stances the conclusion of the’ learned 
District Mimsif was perfectly correct. 


S. Muthudurai, for Petitioner. ' 
K , Vadivel, for Respondent: , a 
S.J. 
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Petition dismissed. 
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Gokulakrishnan, F. l 
T Sri Pamban Kumara- 
in Guruhara Swami 
Temple v. 
‘ K. Sahramania Mudaliar. 
99th Marck, 1976. l 
‘ Tr. G.M.P. No. 10533 of 1975, 


Givit Procedure Gode {V of 1908), section 24 
Petition for transfer—Gonvenience for parties 
only critetia—Suit transferred. 


-e 


The petitioner filed a petition for transfer 
of the suit filed by the respondent on the 


file of the Principal Subordinate Judge, © 


Ghingleput for possession of the suit 
property situated at Tiruvanmiyur, to the 
City. Givil Gourt, Madras.. The petitioner 
had stated that he was old, that most of the 
witnesses, were residing in Madras and 
that Tiruvanmiyur was nearer to Madras 
than Ghingleput. The respondent has 
objected to this. -° 2. 73. 0 r i. 


Held : Section- 24 of the Givil Procedure 
Gode' was wide enough to confer’ powers 
upon theHigh.Gourtand-the District Gourt 
for the purpose of transferring’ a suit. The 
convenience of the parties concerned was 
ane of the criteria for the purposé’of trans- 
ferring the suit. It was clear from the 
facts of the case that the Gourt ii the Gity 
of Madras was nearer to the suit property, 
than the Ghingleput “Gourt. In 
the circumstances of thé case; the suit 
would stand transferred to the file of the | 
Original Judge, Gity Givil -Gourt at 
Madias. 0 0. T ae ie 
P. Venkatasutami, for Petitioner.: 

-T. V. Ramanujam, for Respondent. © ' 
SJ. > ~ Petition allowed. 
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<- ders ar. ETE See er as 
Mohan, Je. . i Pe e 
-0 K. V. Kandasamy Gounder.ù. 
.ti . The Collector and Inspector 
p of Panchayats, Goimbatorė. 
28th April, 1976. +77 ; 
O "W.P. No. 1335 of 1976. 
‘Tamil. Nadu Panchayats. Act (XXXV. of 
1958), sections 149-A (11); 56—President of 
Panchayat—Removal of—Meeting called by 
the ‘respondent—Resolution passed by majo- 
rity members for removal—Remoual. of Presi- 
dent with. retrospective effect from the date of 
vesolution— Validity. re l 
If read in the light of section-56 of Tamil 
Nadu’ Act (XXXV of 1958), the’, only 
conclusion that is possible is-that only a 
prospective date is contemplated -under 
sub-séction 11 of section 149-A of the Act. 


P. Ghidambaram, for Petitioner. 
Government Pleader, for Ist Respondent. 
K. V. Sankaran, for 2nd Respondent. 

S.J. Petition allowed. 


Maharajan, F.. co ae 
= Good-Man & Co. v- 
R. S. Thamani ikarga 


1lik March, 1976. ' ; 
G.R.P. No. 623 of 
í ai ee 1972 (P >). 


Limitation Act (XEX VI of 1963), Articles. 14, 
68—Pondicherry—Suit for recovery of posses. 
ston—Sale of a radio set—Sale price \ not 
paid—Suit for. recovery instituted after .3 
yeats— Whether Limitation Act E or 
local lave applies. peo 


A suit was filed in . Pon) dicherry ` for the 
recovery of possession ofa radio set from 
the defendant or,in the alternative, 
for the recovery of Rs. 450 being the 
value thereof.’ The radia set, Was sold 
in July, 1965, but the suit was filed only 
on 23rd ‘February, , 1971., The. trial 
‘Gourt relying on Articles 14, and 68: of 
the ‘Limitation Act, '1963' Held that the 
suit was barred by limitation. The 
plaintiff preferred æ revision. oo 


° 


Held: The saving provision of the Limi- 
tation Act, 1963 makes it clear that all 
French enactments relating to Limita- 
tion, which were in force in the Union 
Territory of Pondicherry at the time 
the Limitation Act, 1963 came-into‘force 
shall: continue to:betin« force, with this 
difference; ‘namely : that: the? periods of 
limitation ‘prescribed? in- ‘thè local law 
must continue to apply as if such periods 
were the periods. prescribed by the 
schedule to the Indian Limitation Act, 
1963 and for the purpose of détermining 
any period of lirnitation prescribed for 
any Suit, appeal or application by any - 
special. or local Jaw, the provisions 
contained ‘in sections 4 to 24 (inclusive) 


shall apply on condition that those pro-. 


visions are not expressly excluded by 
such: special or local law as: has 
in ,force in the. Union” _ Territory, of 
R rE ly ee ee 


been . ee 


‘4 


The last paragraph of Article 2272 of 
the Gode Givil says that: actions filed by 
a merchant for goods sold by them parti- 
cularly to non-merchants shall be extin- 
guished by the lapse of two years. The 
suit having been filed:on 23rd February, 
1971 is clearly barred a the - local law 
of Limitation. ` 


J. Stanislas, for Petitioner. 





Government ‘Pleader: for - Pondicherry. 
E. Parasaran, for Union of India. in ,”: 
S:J. Se aed ' - ; ‘Petition | 
. of SS IS , dismissed. 
Suryamurthy, Je i Fog os. < a 
iS | a  Govindaraj zi 
: Alamelu Ammal, 
25h March, 1976: ae S 
G. R.P. No. 765 of 1975. 
Tamil Nadu Indebted Agriculturists 


(Temporary) Relief Ordinance (1 of 1975), 
section 4—Debt—Mesne. "profits not . debt 
uith, the meaning of the Ordinance. Par 


Suits and ` applications ` of, the nature 
contemplated in section 3 are ‘stayed, by 
reason of the Provisionis of the Ordinance 
I “of 1975. The, suit is ` for čEcovery of 
Possession with mésne profits past and 
future. Mesne profits are . nat debts 
Within: the meaning’ of the’ Ordinance 
becatise in the proviso to section 3. dt is 
provided “that a suit for possession of 
land shall not,be:deemed to be. .a’suit 
for recovery of a debt by reason merely 


of mesne profits being also prayed’ for 


in such suit.” , 

E. Raman, for Petitioner. 

V. Srinivasan, for Respondent. Mek 
BSc so ee. Prti 


Tajes CI Laie OC ee canis 
S i dismissed. 
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Surpamurthy, J: - ee ee 
-" 2. Nataraja Iyer:z. 
Ande AF -> Nacharammal. 
20th April, 1976. ~ -> . r 
E ` - Œ:R.P. No..2532 of.1974. 
Civil Procedure Gode (F of 1908), “Order 5 
rule 9 (1) ‘and (2)—Scope of—Words _ and 
Phrases—‘May’. 0 - Doe 


As per Order 5, rule 9 (1) and (2), 
as it stands now, the service of summons 
‘by ‘post on a party does not ‘appear to be 
sufficient to confirm an- order ` passed 
ex parte, ifthe concerned party challenges 
the service.of summons’ by past ‘and 
denies having. received the same. . It 
would appear from Order 5, rule 9 (1) 
and (2), Givil Procedure Göde, that even 


‘<i ~ 
t 


~ 


. 
« 


if the defendant does not ‘appear on the 
day fixed on the summons, the Gourt 
has- to direct that the summons shall 
be delivered or sent to the proper officer 
to be served by him or one of his subor- 
dinates- on, the defendant. - Ir the 
context in which the, word “may”, is 


5 


though the: summons is served by post, - 


R.S.- 


used it has. tọ be interpreted as shall. ` 


The word “may” includes. “inay not” 
but is capable of meaning ‘must’ or ‘shall’ 
depending upon the context in which 
it is used... Where a’ discretion is. confer- 
red upon the,.Gourt coupled with an 
obligation, the word “may”? denotes 
“shall”.. It, is the duty ‘of the Gourts, 
in construing a statute to give effect to 
the intention of the’ legislation. The 
word “may” has been ‘used by the legis-- 
lation in some cases as 2 matter of pure 
conventional: courtesy though the ‘word 
is intended to be mandatory in- force: 
In order to interpret the legal import. of. 
the word may the context in which. 
the word. is used--and- the background 
against which the word has been used 
and the purpose and the advan tage 
sought to be achieved have to be consi- 
dered. , If the service of summons by 
post itself, when acknowledgment is 
duly received, is to be deemed sufficient 
service, the provisions for the Court 
directing that the summons should he 
delivered or sent to the proper officer 
to be served by him or one of the subor- 
dinates on the defendant, if the defendant 
do not appear even after the summons 
is served, is wholly unnecessary and 


M—-N RC 


_ we 


would” not have: been “incorporated in 
Order 5, ‘rule 9 (2); Givil Procedure 
Gode. Obviously because ‘the Gourt has 
no control over the postman and there is 
every possibility af the summons or notice 
being servéd on a wrong person’ with’ 
the same>namé, service of summons 
through Court ‘again;’ if the defendant 
does not ‘appear after: the” purported 

service of summons by post, was deemed 

necessary ard laid. down in the neces- 
sary rule. When the. deferdart does 
rot dispute having received the summon 
by post, no problem would arise. But 
where such dispute drises, ‘service `of 
summons by post cannot be held ta -Be 
sufficier t to sustain an éx parte decree: or 

ex parte order. a ee 
Masilamani,:for Petitioner. > > -> 
Venkataraman, for “Respondent. ` oo 
Revision ` 

dismissed.’ 
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Ram ~prascda Rao, }. . i 
-< "T RV Balasubramania 
Chettiar v. 

J. B. M. Mohamed 

~. Yahaya: 


< 


- ~ 


-~ 


28th April, 1976. so 
x > —~—-"GR.P. Nos 2979 to 
2982 of 1975. 


Tamil Nadu Buildings (Lease* and: Rent 
Control). Act (XVIL of 1960), szction 10 
(3) (@) (iii) —Bui ding —Co-owner requir~ 
ing buiding, for- personal occupation 
Petition for eviction maintaina5le. 


Ye 
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nm = 
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“Family”? means,- according . to - te 
Oxfird. Dictiorary, members of a house-, 
hold, parents, children, servants” ete: 
“Family” alsa means people’ from, 
commor stock or brotherhood of per? 
sons united by some common- objegts.- 
If therefore two or more persons united 
by a contract or otherwise to Gw pro 
perty Ly themselves, then they would be 
forming themselvés . into-at association - 
of persons inspired ‘by “the -common-, 
object of ownirg the property for the. 
common benefit of all. ` -The principal 
object of section 10 (3) “(a). (iit).of the 

Tan il. Nadu Buildings.(Lease ard Rent, 
Gontrol) Act, appears to be thac if ‘A’. 
owns a building, then ‘A’ can ask for- 
possession’ of ‘that buildirg from ‘the 


f 6 


tenant. if it is intended `to -benefit any 
member of his family. This. purpose 
has. to be high-lighted* when applying 
the principal .object which has to be 
interpreted. A member of an association 
or a co-owner in a body of co-owners 
who owns a premises could be equated to 
the word ‘lardlord’ which precedes ‘the 
parenthesis “any member ‘of his family” 

and the “words ‘any member of’ `his 
family’ in the context as it appears in 
the text of the statute could also mean 
any ¢co-owrer or. the Co-owrers, or: a 
member of the. association which. owns 
the premises in question. The sine qua 
non which would entitle the body of co- 
owners or the association f persons 
to ask for eviction under section 10 (3) 
(a) (iii) is that the premises, is Tequired 
for the benefit of ore of its limbs Diz., a 

co-owner or a member of.the association: 
If this is established, it would enable the 
association of persans- or the co-owners 


as a whole to set the above provisions of - 


law into motion and seek for eviction. 


S. Sivasubramanian and: D. Raju, for 
Petitioner. 

TR. Rajagopalan and T. R. Raja 
Raman; for Respondent. 

. R.S. —_ Petitions 

dismissed , 

Ramanujam, 7. E EE N, 
Ye 3 Abdul Kareem by 


` a 


- Power of Attorney v. 
' D.R.0., Madras, 


29th April, 1976. W.P.-No: 3851 of 19742 ° 


Rice Milling: Iraustries Regulation Act (XXI 
óf 1958)—Application for licence by non- 
resident of India —Licence cannot be granted. 


Citizenship Act (LV11 of 1955), section 9 
and rule 30 —Determination of. citizenship 
—Gompetent authority. 


The petitioner applied for a rice will 
licence to run a rice mill and the same 
was issued to him by the District Supply 
Officer: The second ~ respordent, an 
existing rice mill owner of that locality, 
filed an appeal against the order con- 
tending that there was _ no sufficient 
quantity of paddy in the locality, that 


_ the licencee was not a resident of India, 


that ‘he was a citizen of Malaysia, and, 


that 
obtain any licence under the Act. 


Heid : “A ‘tion-resident can also exercise 
all. lawful | ayocations or professions any- 
where-‘in India provided ` there is no 
statutory prohibition in that regard. 
However'in the matter of grant-of licence 
for running a rice mill or for the estab- 
lishment of any industry for that matter 
the licensing authority has to see whether 
if“the licence is given, the’ person to 
whom it is granted can be’ subjected.to 
the licer sing regulations. If a foreigner 
applies for, a licence ` then he must be 
resident in India so that ‘the regulation 
or conditions subject to which the licence 
is given could be enforerd as against him. 


Though a nor citizen can claim to exercise 


any lawful avocation in India; if-he is 
not residént.in India he may be denied 
thé licence for. carrying on such an avo- 
cation as the regulations connected with 
that. avocation, cannot be enforced 
against him. ` 


t ` 


The final PR as to deher the 
petitioner has voluntarily aéquired thë 
citizenship of another country or not 
has :to-be made only by the Central 
Government. However; ' ‘while ` exer- 


` cising the- functions under -the Rice 


Milling Industries Act, an. . incidental 
finding has-to be given ‘on the question 
as to whether the petitioner is a citizen 
of India when such gemon is raised 


in. the proceedings. a - 


Kumar. Rajarathinam, for Petitioner: 
M. Raghavan, for IL .Respondent. 


The: Assistant . Government Pleader, for 
First Respondent.. 


R. S. -` Petition 


_ dismissed. 


` ee Pe pama 
-a7 


therefore he was not entitled. -to 


# 
a 
¥ 


‘Ramaprasada Rao, F. 
ae -~ Syed Peershah ò- 
-~ Tamil Nada Wakf Board 
by its Secretary. 


23rd April, 1976. | 
_ GLR.P, NS. 730 of 1975. 


Wakf Act: ( XX] F of 1954)—Scheme framed 


by civil Gourt prior to the passing of the ` 


Acd—Modification of the scheme ` competent 
only by civil Court—Wakf Board not comp:- 
ent. ce! * z 
i a 


When a scheme has been framed by a 
civil Gourt prior ‘to the passing of the 
Wakf Act, then it shall prevail and shall 
be taken as the basis by the Wakf Board 
for administering the ‘particular wakf 
for which that scheme has been framed. 
It is open to the Wakf Board to apply 
to the civil Gourt for modifying’ the 
scheme if an-ocCasion or necessity arisės. 
But it cannot on its own volition or 
through the intervention otf Courts substi- 
tute itself in the place of the civil Gourt 
and: take upon-itself the authoriship of 
that scheme, Once the scheme 
has been framed prior tq the -Act, it 
is only the'civil Gourt which can modify 
it and it can do'so when it is called upon 
by the Wakf Board. - 


T. R, Rajagopalan, for Petitioner, 
`M. A. Sattar. Sayeed, for Respondent. 5 


R.S. Ordered 
ee a accordingly. 





Mohan, }. T Bae. 
l _ „Kanunga Industries, 
- Bangalore v. The 
Imports and Exports 
_. New Delhi, 
29nd June, 1976. 2 
) W.P. No. 5 of 1976. 
Imports (Control) Order (1955), Glause 
10 (2) —Deputy Chief Controller of Imporis 
and Exports acting as appellate authority — 
Papers submitted to Chief Controller of Imports 
and. Exports —Orders passed —Ordér incor- 


ported in the order passed by Depuly Grief” 
Goniroller of Imports and Exports—Order - cbL0F a 
) time of issue of na objection Gertificate. — . .« 


~ 


vitiated. 


In the instant case,’ the`petitioner’s 
appeal to the Ghief Controller of Imports 
M-N BRO 


‘the Deputy Ghief Controller. 


3 Chief Controller of l 


and Exports was heard by the Deputy 
Chief Gontroller who ultimately sub- 
mitted the papers to: the Ghief Gontrollér 


‘who passed an order.“ This order was 


incorporated in the‘itmpugned order’ of 

Thé peti- 
tioner challenged the jurisdiction of the 
Deputy Ghief Gontroller, © +.. = 


Wo. wes 


Held: In view of the definition in clause 


- 2 (aaa) of :the Imports (Gontrol) Order, 


1955, the Deputy Ghief Gontroller of 
Imports and Exports was also'an appel- 
late authority and'he was -workivg ‘in 
the -office of the Ghief Gontroller of 


‘Imports and Exports.. In ‘the -instant 


case, a curious- thing- happened in that 
the Deputy Ghief Gontroller- having 
heard the matter instead. of himself 
applying his mind and passing the ordet, 
what he actually did under thé impigh- 
ed order was that..he.proceeded with 
the matter as the appellate authority 
in the first four paragraphs and held 
that the argument of the petitiéner‘would 
not. be -accepted,. but in paragraph 5, 
he incorporated the Ghief Gontroller’s 
orders and because of this the order 
had to be held to be vitiated; . i ey 


KSK. Venugopal, for Petitioner. 
SJS e ee” Petition 
e l allowed. 
RamawyjdmyF. ` 0 nno 
l = * 7G. Ganesan, Proprietor, 
|» ‘Ganeshram Touring’ 
° Talkies, Seithur'’ 

Post, Ra manatha< 
-` puram District v. 
` The Commissioner of 

Land Revenue and- 
- - Transport, Madras,- 


v 


3rd Fune, 1976. SE Tea T 
Wa W.P. No. 4199 of-1974, ` 
Tamil Nadu Ginemas Regulation Rules. 
(1957), rule-14 (2)—Grant of: nI objection | 
Gertificate—Application for  grant..of. iG", 
Form licence—Objection by , third respondent . 
that the proposed Cinema was within prohi- . 
bited distance—-Objection not to be considered , 
at that stage—Objections to be raised at.. 


All objections relating ‘to the site’ inclu... 
ding the objection based on prohibited 


8 


distance should be raised and decided 


at the stage of the grant of no objection . 


certificate, and those objections which 
relate only to the site cannot be post- 
poned or relegated to the stage of issue 
of ‘Q Form licence. The question of 
‘ŒQ? Form licence arises at a stage when 
the applicant would have constructed 
the touring Ginema on the site based 
on the no objection certificate. -If all 
objections relating to the site which 
were gone into earlier at the stage of the 
issue of no objection certificate were 
to be considered over again by the 
Gollector at- the stage of issue of “Q 
Form licence, it will defeat the very 
object and purpose: of the issue of no 
objection certificate. 


K. Alogiriswami ànd R. Sutbaraj, for 
_ ‘Petitioner: . . 4 . 
P etitio y 





8.J. > 
J allowed, 
Suryamurthy, F- = 
pa Rayana Goundar v. 
Muthuswamy 
Goundar. 


24th Fune, 1976. : . 
G.R.P. No. 565 of 1975. 


Givil Procedure Gode (V of 1908), Order 6, 
rule 17—Sut for declaration—Use of cart 
track —Petrtion to amend plaint—Allegation 
of defendant violating intenm injunction and 
erecting fence—Amendment of prayzr, clam- 
ing relief of mandatory injunction —Amend- 


ment regused Ly Triar Gourt— Liberal vew ` 


to be taken by Gourt in matters of amendment 
of plaint—asime of filing petition not the 
criterion —Amendment granted, 


The suit was originally for a declaration 
that the plaiutitt was entitica to use 
a cart-track. Aji luterim injunction 
haa been granted prevehtiug the Getei- 
dant trom ruterferi.g with ule’ use and 
enjoymeut of the salu cart-track, ‘ine 
plaititt filed a petitiou later On to ameud 


the planit alleging ‘that the aefenaant 


had violated: tue terim injunctiol by 


ercCtiung a fence so as tO Marrow OWL. 


the cart-track and since the plaimtult 
was prevented’ from going-to the cart- 
track, he was vnaware of the tamperings 


of the defendant and the plaint had 


-trial Court refused the 


therefore to be amended ard the relief . 
of mandatory injunction grarted to 
him. This preyer and allegation did 
not alter the’ frame of the suit. The 

amendment. 
On revision, 


Held: A libera] view should be taken 
in such matters and the interesis of justice 
should be ‘the foremost criterion in 
considering the question _ whether an 
amcndment of the pleadings should be 
allowed. The prayer by way of manda- 
tory injunction had been necessitated 
by what the plaintiff alleged as acts of 
misfeasance or malfeasance by the defen- 
dant. Hence, the lower Gourt ought 
to have allowed the emerncment. The 
stage at which the petition for amerd- 
ment was filed ought not to have been: 
the criterion for granting or refusing the 
relief sought for by the prrty. 


K. Sarvabhauman, for Petitioner. 


S.J. 


Petition 
A allowed. 


i 
fora e m 


Ramanujam, F}. . 
©- P. Ramaswamy v.. 
=. .The Asst. Engineer, 

- Highways and Rural 

-Works Dept., 

Nagapattinam. 

24th Fune, 1976. 
- ` W.P. No. 527 of 1975. 


Tami! Nadu Land Encroachment Act (ll of 
1905), sections 6, 7 —Euiction proceedings 
taken by Respondent —Notice under Section 7 | 
not issued —Proceedings held vitiated —Certio= 
rari issued—Gonstitution of India (1950), 
Article 226. 


_ 


The petitioner had put up a saw mill 
and other superstructures- in a -certain 
area, claiming to be the owner of the 
property on which they were put up. 
The respondent -visited the’ . premises’ 
with- his men and demolished the 
compound wall. The petitioner 
approached the District Gollector to 
prevent this. ‘Subsequently, the 
petitioner was- served with a memo 
stating that the petitioner’ had 
encroached on the road and was 
directed to. remove the encroachment 
within 24 hours. The petitioner filed 


-$ 


~ 


à petition to quash the memo. of the 
respondent apprehendivg further action 
by him. “The petitiorer contcndéd that 
the respordent was vot an officer for 
initiatirg. proceedirgs urder the Land 
Encroachment Act and that there was 
no proper notice informing the peti- 
tionerofany encroachment. -: 


Heid: There was no indication\from the file 
as to whether ther otices urder ‘section 6 
ef the Act (stated ‘to: have. been despat- 
ched) had been served on ‘the petitioner. 
or whether notice under section 7 had. 
béen issued prior to the’ issue of section 6 
notice.. In this case, there being no 
notice ‘under section 7 served on the 
petitioner, the isitiation of notice for 
summary eviction under section 6 could 
not be a proper compliance with the 
provisions of the said statute. There~ 
fore the impugned memorandum issued 
by the respondent stood vitiated. ` 


R. G. Rajan, for Petitiouer. 
S.J. 


pa 


Petition 
allowed, 


Sra faa Pe 


Mohan, F}. B a de 

T. S. Meenakshisundaram v. 
<- Collector. of Gustoms, 

- Madras, 


anc 


+ 


EE z = a 
- 


6. oS ~ 
+- ~ W.P. No. 2251 of 1974- 
Gentral Services —Gustoms Depariment — 
Temporary appointment as Preventive Officer 
in - Grade’ I1—Gonfirmation later—Respondents 
2 to 31 who joined subsequently. confirmed 
earlier —Premotion of a number of respon- 
dents to Senior Grade-—Petitioner claiming 
fixation of seniority over respondents sa firo- 
moted and challenging delay in his confir- 
mation —Benefit of Estat lishment Stanaing 
Order No. 121 of 1971 claimed —Petitioney 
held governed by Memorandum dated 22nd 
Decemser, 1959 and not entitled to confirma- 


tion ea ier. 


wy 


25th June, 197 


The petitiorer who entered the Customs 
Department, as preventive officer Grade 
II was appointed as preventive officer, 
Grade I on 16th July, 1963 and assumed 
charge on 22nd July, 1963. Respondents 
2 to 31 joined subsequeutly in Grade I, 
but they were confirmed earlier while 
the petitioner was confirmed by order 


dated 3lst December, 1973 to be effc. 
tive- froni 20th September, 1973. A 
number of respondents wcre promoted 
-to the-Senior Grade ard the petitioner 
challenged .the same and contenced 
that hisseniority should have -been fixed 
above the respondents-ard having regard 
to Establishment Stardirg O-der 191 of 
af 1971 dated 26th Octcber,:1971 the 
circular O.M. No. 9/11/55/RPS dated 
22nd December, 1959 would "apply 
ouly after 2nd September, 1971 and 
therefore, his seniority should ‘have been 
fixed from the date of his initial appoint- 
ment. ; : 


Heid: For the purpose. of fixation. of 
seniority, if was the date of confirmation. 
which was to be reckoned with. This’ 
was a case to which the proviso to: para- 
graph 4 of the Aunexure to the Memo- 
randum dated 22nd December, -1959 
clearly applied. Gousequently, ito wag 
not open to the petitioner to contend 
that the other responden ts.thoughinitially 
‘appointed .later should not be placed: 
apcve the. petitioner since all the respon- 
dents came to be confirmed far earlier 
m 1968 itself than the Writ Petitioner, - 


N. R. Chandran, for. Petitioner. 


en yt 


-t 


Rh. Alagiriswami, for Respondent 1. 


` 
4 -* as 
P . ~ ty Pee Pettey feet 
tæ r ~ 


Petition 
dismissed. 


Natarajan, F. - 
State of Tamil Nadu v. 
_ Kalyanasundaram. 
25th Fune, 1976. 

Grl. A. No. ‘362 of 1974: 


Tamil Nadu Ghit Funds Act (XXIV o 
1961), sections 2 (12), 20 (2), 56 (2) (b)— 
Ghit Fund —Susscriber defaulting ın pay- 
ment of the very first instalment—Removal 
Srom rolls—JIntimation of removal not sent ` 
to subscriber within 14 days —Respondent 
not lačle ‘for penal action —Defaulting 
subscriber cannot bé a non-prized subscriber. 


The respondent was conducting a Chit 
Fund business in which one R consentcd 
to become a subscriber for a chit. 
However R defaulted in paying the very 
first instalment and the respondent 
removed & from the rolls cf the chit. 


<- 


But the respondent did not intimate the 
removal to R within 14 days of the 
removal and the Chit Registrar pre- 
ferred a complaint against the respondent. 
The ‘Trial Magistfate accepted the 
defence of the respondent that R having 
defaulted in the payment of the very 
first instalment was not a won-prizéd 
subscriber under the: Ghit Fund Act 
and the respondent was not under 
obligation to give notice of his removal. 
The State filed an appeal. 


Held: A subscriber committing default 
ab initio could not be equated with a. 
nou-prized subscriber, whose removal 
alone from the subscription list ‘calls 
for intimation under section 20 (1) and 
20 (2) of the Ghit Funds Act. For a 
subscriber to be included in the category 
of nou-prized subscribers, he should-have 
contributed atleast the first instalment of 
the chit and be eligible to bid at the 
auction. 
one instalment, a subscriber could not 
be termed a uon-prized subscriber as 
envisaged in section 2 (12) of the Act. 
In such.. circumstances, 
of the respondent had to be sustained. 


B. Ramamoorthy, for Public Prosecutor... . 
| T. R. Rajagopalan, for Respondent. 


S. Je. Appeal 
Sees dismissed. ` 





Without the payment of even- 


the acquittal. 


16 


~ 


Pushpavalli Ammal v. 
° Rasu. 


Varadarajan, F. 


28th Fune, 1976. 
G.R.P. No. 3526 of 1974. 


Tamil Nadu Agricultural Lands Record òf 
Tenancy Rights Act (X ‘of 1969), section 
16-A—Suit for declaration as cultivating 
tenant—~Matter alrecdy dec‘ded in procee= 
dings under the Act—Givil Court has no 
jurisdiction to decide issue. 


The plaintiff filed a suit for a declaration 
that he was a cultivating tenant. The 
defendants contended that the matter 
had been. decided in the proceedin 

under the Act to which the plaintiff 
was a party that the defendants were 
the cultivating tenants in respect of the 
very sa 1€ property aud therefore. the 
civil Gourt had no jurisdiction to go into 
the question once again. However, the 
learned District Munsif. negativéd ‘the 
contention of the defendants. In revi- 
sion, ` 


Held; The Record Officer had deter- 
mined, in the presence of the first respon- 
dent .(plaintuf) that the defendants 
were the tenantsin respect of the property, 
As per. the Bench decision (in 

unyand v. Rajangam Iyer, (A.A.O, 
No. 213 of 1975) of this Gourt,” the 
Givil Gourt had no jurisdiction ta go 
into that question. ¥ i 


U. Somasundaram and P. ‘Kothandaraman, - 
for Petitioner. ~ : 


< 


SJ.. reo Petition 
k o allowed. 


ww 


71) 


Ramanujam, }.. ee 
: K. Vasudevan v. 
Punjab National Bank. 
30th Fune, 1976. ao 
W.P. No. 7627 of 1975. 


Nationalised Bank—Settlement between Bank 
and Employees Federation—-Recruitment to the 
‘post of Accountant from Glerical Gadre— 
Percentage fixed—Number of vacances for 
the year announced—Recruitment made from 
Glerical Gadre after holding tests—Vacancies 
exceeded at the end of the year—Fresh test 
conducted for appointment—Petitioner who 
passed in the first test Lut not promoted farl- 
ing in the second test—Glarm that selection 
should have been made on the ‘basis of the 
first test—Glaim not tenal le— Writ of certio- 
Tari and mandamus refused—Gonstitution of 
India (1950), Article 226. ` - 


As per the terms of settlement arrived 
at between the respondent Bank and its 
. Employees Federation, the recruitment 
to the posts of Accountants ‘was to be 
made in a specified manner. Glause 
(1) of the settlement provided a percen- 
tage from the clerical cadre to be pro- 
moted by holding a written test. For 
the year 1975, the respondent originally 
estimated the vacancies at 298, and 
conducted the required test and inter- 
view in May, 1975. ‘According to the 
quota allotted, the clerical cadre was 
entitled to 104 posts, whereas 174 
Clerks had -passed the required test. 
The respondent . offered the first 104 
the appointment. Only 96 persons 
accepted. Therefore, the respondent 
offered appointment to the first 8 out 
of the remaining qualified clerks. 


‘Subsequently, the respondent . found 
that the earlier estimate ‘of - vacancies 
.was not correct and there were further 
vacancies. To fill up these another , test, 
-was Conducted in December, 1975, 
following. the . procedure in clause (1 
of .the settlement. The petitioner 
appeared in’ this test, but failed. He 
was one of those who had-appeared in the 
earlier test and qualified but was lower 
in the list of 174 and was not offered 
4ppointment. ` The petitioner chal- 
lenged the holding of the second test and 


‘sought a mardémus that in his” case 
MN Re 


appointment should be. made .on thé 
basis of the earlier test... a 


Held, Clause (1) òf the settlement could 
not be taken as mandatory preventing 


-the management from making- a further 
recruitment of accountants in the same 


year if its earlier estimate was found to 


-have fallen short. of the actual antici- 


pated vacancies, The list of clerical 


‘grade prepared in May, 1975 in- the 


orer of merit had served its purpose and 
therefore, when the second recruitment 
was made in December, .1975 the peti- 
tioner could not claim that. the earlier 
list still existed and that recruitment 
should be made from that list. 

Aiar and Dolia and A.. L.. Somayaji, 
for Petitioner. 


M. R. Narayanaswam), for Respondent. ~ 


S.J. Petition ' 

3 J ‘ dismissed. 
Koshkal, Fi -> -> > 

© oo -Kurshid Ahmed Khan v. 


pee Be TS The Union of India 
represented by 

Genreral Manager, 

on a S. Railway, Madras. 
14th Fuly, 1976. 7 : 

~ W.P. No. 2648 of 1973 


Gonstitution of India (1950), Article 226— 
Writ of mardamus—Petitioner retiring from 
Government Service submitting a letter” of 


resignation—Provident Fund due to the peti- 


troner—Amount not settled by ‘respondent— 
Amount kept pending determination of losses 
recoverable from petitioner—Mandamus seek- 
ing direction for payment—Writ issued. 


The petitioner. retired: from railway 
Service as Assistant Inspector .of .Works 
on, Ist June, 1964 by submitting a-letter 
of resignation. He sought the issue of 
a writ of mandamus directing the Union 
of India to make payment to him. of 
the entire provident fund amount includ- 
ing interest standing to his credit with. 
aut deducting therefrom any sum which 
the respondent - might be claiming as 
due from him on account of losses caused 
to them or otherwise. Though the peti- 
tioner had already written -a letter to 
the -railways. accepting to - bear- any 


“2 


ddsses. the quantum of such losses was 
never determined. by consent of parties 
or by any award of Gourt. 


‘Held, the respondents could not in law 
make any.deductions on account of such 
losses from the provident fund to be ‘paid 
to the petitioner. .The respondents were 
directed to pay to the petitioner forth- 
‘with the entire amount due to him on 
account of the provident fund including 
interest upto date. However, it was 
made clear that the respondents’. right 
to have the liability of the petitioner for 
any losses determined by a Gourt remain- 
ed unaffected by this order. 


V. Srinivasan and M. S. Ghandrasekaran, 
for Petitioner. . 


SJ. 
Koshal, J. 


= Petition allowed, 


S. Paul Christian v. 

The Director-General, 

Central Reserve Police, 

.. R. K. Param, 

E Nee, ee New Delhi-22 
14th July, 1976. 

Loy 2 ae _ W.P. Nos. 2644 and 

me ST 2645 of 1973. 


= 


Constitution of India (1950), Article 226— 
Writ of sertiorari—Petitioner temporarily 
appointed as compounder—Later found not 
quahfied for the post -but eligible for 
appointment only as nursing ` orderly —Peti- 
tioner given option to serve as nursing orderly 
—Refusal by petitioner—Service terminated— 
Termination valid—Writ of mandamus— 
Issue of —Fixation of pay scale as compounder— 
Writ issued. ` > To car 


On 13th June, 1969, the petitioner was 
appointed as compounder in the Central 
Reserve Police in the pay scale of Rs. 
130—240 plus usual: allowances. Later 
on, it was discovered that the appoint- 
ment was irregular for the reason that the 
petitioner was not registered under the 
Pharmacy : Act and was eligible for 
appointment only to the post of nursing 
orderly, in the scale of Rs. 80—110. The 
appointing authority by his letter, dated 
7th December, 1971 asked the petitioner 
whether he was willing to serve as a 
nursing orderly. As the | petitioner 
refused the appointing authority ‘by his 


letter, dated 31st May, 1972, terminated 
the services of the petitioner. The peti- 
tioner filed two petitions under Article 
226 of the Gonstitution, one to quash the 
termination andthe other to direct the 
fixation of his salary in the pay scale 


“mentioned in the letter of appointment 


dated 13th June, 1969 as against the 
lower. scale granted by the appointing 
authority, in the lower scale of nursing 
orderly., 


Held, (1) the appointing authority was 
fully justifiedin adopting the lack of 
minimum qualifications in the petitioner 
as an administrative ground in support of 
the notice of .termination of the | peti- 
tioner’s services. The notice was thus fully 
governed by the conditions of appoint- 


m ve and could not be successfully attack- 
ed. l 


(2) Just because, the petitioner’s appoint- 
ment was found to be defective, the 
appointing authority did not gain any 
right to scale down the salary ofthe peti- 
tioner and to bring it in conformity with 
a lower pay scale. The respondents 
were dirécted to fix the salary of the 
petitioner in the pay scale assured to him 
in the letter of appointment for the entire 
period of his service. 


S. Nainar Sundaram, for Petitioner. 
Petition No. 2644 of 
a E 1973 dismissed. 
sA . . Petition No. 2645 of 
S.J. - ` 1973 allowed. 


Suryamurthy, J. 


_ C aa 


Shamshed Begum v. 
D. P. Doraiswami, 


G.R.P. Nos. 1615 and 
1177 of 1975 


Tamil Nadu Buildings (Lease and Rent Gon- 
trol) Act (XVII of 1960), section 14 (1)(b)— 
‘Petition for eviction—Demolition and re- 
construction—Undertaking under section 14 (1) 
(b) not filed—Petition cannot be dismissed as 
not bona fide—Entire evidence must be 
considered and decision taken. 


The landlord filed a petition for eviction 
on the ground that he required the build- 
‘ing for demolition and reconstruction. 
This was accepted by the Rent Gontroller 


14th (July, 1976. 


B 


but the appellate authority.did not agree 
with this view o1.the.ground that the 
landlord had not filed an.undertaking as 
required under section 14,(1) (2) of Act 
(XVIII of 1960). On revision filed by 
the landlord, | 


Held, what was required was that the land- 
lord should be in a position to demolish 
andreconstruct the building,that he should 
have the necessary resources to do so and 
that he should give an ‘undertaking as 
required by the provisions: of the Act. 
Merely because an undertaking was not 
given the petitions need not haye been 
dismissed. The landlord might, have 
been called upon to give such an under- 
taking. In the circumstances, it was 
necessary that the appellate authority 
should reassess the entire evidence and 
consider the question of the necessity for 
demolition and reconstruction from a 
proper perspective. The matter -was 
remanded to the appellate authority for 
fresh disposal after getting an wader- 
taking from the landlord in accordance 
with the provisions of the Act. . 


K. Alagiriswami and R. Sussaraj, for Peti- 
tioner, i 


S.J. 


Petitions allowed. 


r ee M 


Ramaprasada Rao, 7. 
Sundara Gopal v 
Subramanian. 

2nd Fuly, 1976. i 
l G.R.P. No. 1590 of 1975. 


Tamil Nadu Buildings (Lease and Rent 
Gonirol) Act (XVIII of 1960), section 10— 
Landlord having two buildings—Petition for 
eviction in respect of one building in occupation 
of tenant—Other tuilding vacant—Landlord 
whether entitled to ask for eviction of the 
ténant in occupation of the other building. 


The Madras Buildings (Lease and Rent 
Gontrol) Act states that if the landlord 
is in occupation of a building of his own, 
then the bar to apply for eviction of a 
tenant in another building of his own 
would come for adjudication. A build- 
ing may be kept vacant for various reasons, 
It may be for the reason that itis unfit 


for occupation. It may be for sentimeri- 
tal reasons and for other causes. It is now 
well established in our Gourt zt any rate 
that itis not for the tenant to dictate as to 
which of the houses of the landlord should 
be asked for his own'use and occupation, 
Unless it is established that the landlord 
is physically in possession of a building 
of his own, it would be idle to contend 


_that he is in occupation of a vacant build- 


ing. It may be that the landlord might 
attempt to circumvent the law as in the 
case reported in A.I.R. 1950 Mad. 556 
by putting his: relative in a building 
and seeking for eviction of the tenant in 
another building., It was there held that 
it is Not open to a landlord at any time if 
he so desires to go to residé in it. This 
poses a very dilfurent state of things. But 
to the case of a vacant building this 
principle cannot be extended as it would 
be illogical to do so.. : 


V.S. Subramaniam, for Petitioner. 
O. V. Baluswamy, for Respondent. 
R.S. 





` Petition dismissed. 


Gokulakrishnan, T 
a ah Velayutha Nadar v. 
Karuppayee Ammal. 
9th July, 1976. G.R.P. No. 336 of 1975. 


Jamil Nadu Buildings (Lease and Rent Gon- 
trol) Act (XVI of1960), section 10 (3) (c) 
— Petition for eviction—Government order, 
dated 12th August, 1974—G.0. exempting 
certain  buildings—Pending proceedings— 
Whether affected, ae 


The construction of a Government Order 
as to whether it affects a pending proceed- 
ing or not, cannot be considered as a 
supervening circumstance which would 
enable a party to take advantage of the 
Government order, which has no retros- 


= 


pective effect. ' 


It is clear from the decisions in Papailal 
Gokulchand v. Ramachandar Narayanrao, 
A.I.R. 1949 Nag. 3 and V. Sattaiak v. 
Gustodian, Evacuee Property, Government of 
Andhra Pradesh, A.J.R. 1961 A.P. 477 that 
the Government Order Ms. 1998 Home, 
dated 12th August, 1974 will not afect 
the Rent Control Proceeding started 
much earlier than the coming into force 
of the said Government Order. 


Raja, for Petitioner. 
K. N. Balasubramanian, for Respondent. 
R.S. Petition allowed. 





Gokulakrishnan, F. ` 

l Manickam Chettiar v. 
. , Pasumponnal Achi, 
Iih Fuly, 1976. G.R.P. No. 1036 of 1975. 


Tamil Nadu Buildings- (Lease’ and Rent 
Gontrol) Act (XVIH of 1960); section 14 (1) 
(b)—Peiztion for eviction—Ground.of demol- 
tion and reconstruction—Eviction ordered— 
Subsequent sale of bulding by landlord—Pur- 
chaser getting possession and demohshing— 
Benefit of order enures to purchasers also. 


Subsequent’ purchasers can have the bene- 
fit of an order obtained by their vendors 
for demolition and -reconstruction of a 
building. Subsequent happenings can 
be considered in order to decide the dis- 
pute in: question, and for doing substan- 
tial justice to the parties. No doubt in 
the instant case the house had been sold. 
But it was evident that the purchasers had 
demolished the building in question and 
one of them had filed an affidavit stating 
that they wanted to-reconstruct a new 
building, therein. In', similar circum- 
stances in C.R.P. No. 2703 of 1973 after 
obtainiug an affidavit from the subse- 
quent purchaser it was held that the order 
of eviction on' the ground of demolition 
and reconstruction will enure to~ the 
benefit of the subsequent purchaser also. 
Shanmugham v. S. Satyanarayana Prasad, 
I.L.R. (1964) 2 Mad. 354, relied on. 

N. Stvamani, for Petitioner. 
T.R: Mani, for Respondent. 

RS.’ Petition dismissed, 
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Gokulakrishnan, F. 
Muthuswami Gounder v- 
i A. P. Kaithamalai Gounder. 
9th Marck, 1976. G.R.P. No. 2664 of 
1975 and G.M.P. No. 
13787 of 1973. 


Partition Act (IV of 1893)—Inherent power 
of Gourt to direct sale outside provisions of Act. 


Ginl Procedure Gode (V of 1908), section 
131—Partition’ suti—Gourt has no inherent 
power im partition suit to duect a sale outside 
the Partition Act. 


In a partition suit the lower Gourt direct- 
ed the Gommissioner to sell-the property 
among the sharers after giving one month’s 
notice to the counsels of both the parties 
and that the successful bidder among the 
sharers shall be permitted to set off his 
share of the sale price and deposit the 
balance. On revision, T 


Held : It is clear from the order passed 
by the lower Gourt, which was under 
Order 26, rules 13 and 14, Givil Proce- 
dure Gode and. section 151, Givil' Proce- 
dure Gode thatauction was directed to be 
held among the sharers. Such a direction 
is outside the purview of the’ Partition Act, 
The discussion and the decision rendered 
in O.S.A. No. 108 of 1966 shows that the 
Gourt does not have inherent powers, 
apart from the Partition Act, to pass 
Orders in respect of a partition suit, 
The Gourt below should not have ordered 
auction of the suit property as between 
the sharers. In - the circumstances, 
the-order of the Gourt below is set aside 
and, the matter is remanded to the file of 
the lower Gourt for the purpose of dis- 


e Į . à 
posal afresh in accordance with law. 


S. Gopalaratnam, for Petitioner. 


M.R; Narayanaswamy, for A, K. Kumara- 
swamy, for Respondent, 


R.S. Revision remanded, 





[FULL BENCH] 


Kailasam, GF., 

Ramanujam and — 

Balasubramanian, JJ. . 

| . Chief Controlling Revenue 

Authority, Board 
of Revenue v. 

er Subramanian 

26th April, 1976. R.G. No. 2 of 1972. 


Indian Stamp Act (II of 1899), sections 2 (17)> 
6, Sch. J, Articles 34 and 40 (b)—Document 
of sale— Particular property offered as 
wndemnity—Subsequent release by  vendees 
of their rights in the Property offered as indzmnity 
accepting m lieu another ` property—Document 
presented for registration—Odjection by Su3- 
Registra: regarding the stamp duty—Documznt 
whether a mortgage—-Duty payable. 


The respondents had executed a sale deed 
on 18th November, 1967 in respect of a 
particular property. Under the sale deed 
another property had been offered by the 
vendors and accepted by the vendee as 
indemnity agaist loss, damage or claim 
in regard; to the property sold. The 
vendors subsequently approached the 
vendees to release their rights over the 
property offered as indemnity and instead 
to accept another property. The vendee 
agreed and released their rights over the 
property originally offered as indemnity 
under the sale deed. A document was 
executed purporting to be an indemnity 
bond im favour of the vendee and present- 
ed for registration, The Sub-Registrar 
raised a doubt regarding the stamp duty 
payable and referred the matter to the 
District Registrar who took the- view that 
the document in question was both‘ a 
mortgage deed and an indemnity bond 
attracting levy of Stamp duty under Arts. 
34 and 40 (4) of Schedule I to the Act 
and chargeable under section 6 of the 
Act. ‘This view was confirmed by the 
Board of Revenue. 


Held : The only question for considera- 
tion is whether the document falls within 
the definition of “ Mortgage deed ” in 
section 2 (17) so as to attract the higher 
duties, The document in question is not 
executed for the 
money advanced or to be advanced 5 

way of loan, oran existing or future debt. 
It does not secure the performance of any 

M—N ROC 


` 


purpose of securing 
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engagement but it is merely-a contrace 
by which the vendors promise to save tht 
vendee from any loss or damage that may 
be caused to him by the conduct of the 
vendors themselves or of any other person. 
It is clearly a contract of indemnity falling 
under section 124 of the Indian Contract 
Act. A contract of indemnity contained 
In an instrument which is implied by law 
or is ancillary to the main purpose is vot 
Separately chargeable with duty as an 
indemnity bond. It is for this reason a 
covenant relating to a warranty of title 
included in a conveyance is not chargeable 
Separately as an indemnity bond._ There- 
fore in this case where the vendors have 
not engaged themselves to perform any 
Positive act or service to the vendee, the 
rights created under the instrument by 
way ofindemnity for any loss or ‘damage 
which the vendee may suffer cannot be 
Said ta come under the definition of 
“mortgage” liable to stamp duty as such. 
The Additional Government Pleader 
Manivannan, for Petitioner. - >- 


A. R. Ramachandran (amicus curiae), for 
Respondent, ` 


R.S. Reference answered accordingly. 





Ramanujam and 

V. Ramaswamy, JJ. 

: e = Durairaj. v. 
Rajan. 

12ik-FJuly, 1976. ~-A:S:; No. 696 of 1968. 


Gontract Act (IX of 1872), sections 23 
and . 65-—Parinership business for running 
touring cimema—License in the name of one 
person -only—Partnership business illegal— 
One . pariner etiring from business—Othey 
pariners execute promissory note in his favour 
for the amount due to kim—Suit on the promis. 
sory note—Retiring pariner is entitled to the 
amount. i “3 


Madras Cinemas (Regulation) Act (IX of 
1955). . l 


Under section 23 of the Indian Contract 
Act, an agreement is lawful unless it is 
forbidden by law or the Gourt regards it 
as opposed to public policy.- When an 
unjawful agreement is brought before 
the Gourt it would be necessary to find 
out the ‘exact scope of ‘the Statutory 
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prohibition. It is a matter of construc- 
tion of a particular statute in each case. 
Except in cases where the law. forbids it 
with a view to the protection of the public, 
normally the Court may enforce. the 
contract. . 


It was not clear in the instant case as 
to when the partnership was entered into. 
The parties however seem to have been. 
ignorant of the legal position from the 
commencement of the partnership: The 
parties entered into the business under 
the licence issued in the name of one 
partner completely unaware of the legal 
position that the partnership itself might 
be considered to be hit by sectidn 23 of 
the: Gontract ‘Act. It was only subse- 
quently that they must have learnt about 
the illegality. Both in the promissory 
note and in the written statement it was 
stated that the promissory note’ was 
executed in respect of the share capital 
of the plaintiff. It was also admitted 
in the written statement that even: after 
the plaintiff came out of the partrership 
the business was carried on by the three 
defendants. St‘ce the promissory -note 
amount represel.ted the amount paid by 
the plaintiff to the defendants, the defen- 
dants are bound to return the money 
under section 65 of the Gontract Act. 


N. Vanchinathan, for Appellant. 


T. R. Srinivasan and K. Ramamurti, for 
Respondent. . 
RS. ———. Appeal dismissed. 


Mokan, F. : 

o ' S. Megarathan a: 
Deputy Registrar of Go" 
= . _ operative Socities: 
Tiruchendur. 


20th Fuly, 1976. ` ` 

has W.P.No. 2265 of 1976, 
Tamil Nadu Go-operative Societies Act (LIM 
of 1961), Section 119-A—Go-operative Bank 

' Appointment of Secretary—Gonfirmation— 
Appointment contrary to Depar mental instruc- 
tions—Directions by Deputy Registrar to ter- 
minated  serdices—Services  terminated— 
Validity—Termination upheld—Gertiorari 
refused—Gonstitution of India (1950), 
‘Article 226. | 

‘The petitioner was appointcd as Secre- 
tary of the Trichendur Co-operative Land 


Development Bank on probation on 17th 
March, 1975 and was confirmed on 20th 
March, 1976. On 19th April, 1976 the 
Deputy Registrar of Co-operative Societics 
directed the Bank to terminate the services 
of the petitioner since his appointment 
was contrary to Departmacntal instruc- 
tions. As a result, by the impugned order 
dated 4th May, 1976 the peitioner was 
given notice about the proposed termi- 
nation. The petitioner, challenged the 
order on the ground of equitable estoppel, 
since there was no misretresentation 
by the pctitioner and also claimed that 
bcfore the termiiation he should have 
been put on notice. 


Held, the instructions contained ir the 

circular of the Registrar of Co-operative 

Soci-ti:s R.G. No. 6333/73/K.2. dated 

24th April, 1973 and the circular R.G. 

No. 49187/73/K-2 dated 221d August, 

1974would clearly fall under section 19-A 

of the Tamil Nadu (@»-operative Socictirs 

Act. It was the definite case of the Bank- 
that these fistcuctions were not followed 

before the putitioner was appointed as 
paid Sceretary. Therefore; the’ initial ap- 
pomtment itself carried with it an irregu- 

larity. In a case of this character, there 

could be no cquitable estoppel, nor agam 

could there be any violation of the prin- 
ciples of natural justice. No pr jucice had 

been caused to the pctitioner by the non- 

issue of `the notice, because there was 

nothing which he could have urged to 

say that the Bank did follow the instruc- 

tions‘ issued by the Dpartmert. The 
writ petition would stand dismissed. 


R. Nadanasabapathy, for Petitioner. 
-T. Martin, for 2nd Respondent . 
S.J. Petition dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 


Present :—Y.V. Chandrachud, = s Sarkaria 
and A.C. Gupta, Fi. 


Commissioner of Income-tax; 
Madras z. Appellant® 
n . 


T. V. Sundaram Tyengar and- Sons 
(P.) Ltd., Madurai Respondent. 


(A) Indian Income-tax Act (XI _Of- 1922), 
section 23-A, Explanation, 2—Undistri- 
buted § = profits—Company having ; .coms 
posite business—Levy of additional super-tax 
—Calculation of statutory. percentage—Appor- 
ronment of dividends—Interpretation— Taxing 
statutes—Penal provisions _. , 


(B) Words and Phrases—* Similarly aior 
tioned ”. 2? 


Where a company has a composite busi- 
ness, as ‘for’ example industrial and non: 
industrial business, the first step’ is’ to 
ascertain the dist.ibutable’ profits of thé 
two parts separately. For the purpose of 
finding out the minimum dividend that 
the company" ought ‘to ‘have distributed, 

the. proper statutory percentage ds pres- 
cribed by Explanation 2 to section 23-A 
of the Indian Income-tax Act, 1922, has 
to be applied separately to the distribut- 
able profits of the two parts, as if the res~ 





*C.As. Nos, 1392 and 1393 of 1970. 
9th April, 1975. 


REPORTS 


, 
iad . hi 
+ kd 
ʻa i a + 
i ~ * - 
kd à 
‘ = * 7 
r e * ee 
' , 


, + different basis: 


(The Supreme Court) = ` | 


+ 
A 
> 


[1976 


pective pr ofits are the total i Income of the 
company in relation to each part of its 
business. The composite dividend distri- 
buted by the company has then to be 
apportioned between the two parts in the 
same ratio as the respective profits of the 
two parts bear to the total profits of the 
company. If the dividends have to be 
apportioned in the ratio of profits of the 
two segments, the taxes have also to he 
similarly apportioned for Explanation, 2 
speaks of “ the amount of dividends. and 
taxes also heing similarly. apportioned.” 
The method specified in section 23-A has 
to he worked out accor ding to its schere 
aid it is no answer to the obligation to 
apportion the dividends and taxes, that 
taxes levied on the profits of the two'seg- 
ments are unequal or are léviable on a 
-' [Paras. 19: and 20.} 


Explanation 2 to section 23-A indicates 
with meticulous particularity, how simi- 
larly dividends and taxes must be appor- 
honed. When it says that they must be 
‘similarly apportioned’, the reference 
obviously is to the apportionment which 
is spoken | of earlier in the Explanation.. 
After specifying what particular per- 
centages shall constitute the statutory per- 
centage for the purposes of section 23°A, 
Explanation’ 2: provides that the said per- 
centages shall be.applied separately “with 
reference to the amounts of profits and 
gains attributable to the two’ parts of the 
company’s business.’ The words “ simi- 
larly apportioned?’ which thereafter occur 
in the Explanation mean apportioned “with: 
reference to the amounts. of profits and 


2 


gains attributable to the two parts of the 
company’s business., Thus, ;the Expla-' 
nation first refers to an apportionment or 
splitting up and then provides that the 


dividends and taxes shall be similarly ~ 


apportioned, that is to say, similarly split 
up. - Accordingly, the words “similarly 
apportioned ” convey a definite meas 
and arenotambiguous. The word “appor- 
tioned ” is used a Tixptana hon 2 in the 
sense of “split up’, so that slaty 
apportioned ” means simply “ split up ” 
The dividends have therefore to be mii 
up similarly, that is, in the same ratio as 
the industrial and non-industrial profits 
bear to each other afterthe total profit 
is split upin two parts, industrial and non- 
industrial. It is ‘thus not open to the 
company to split up and apportion the 
dividends to the profits of the two seg- 
ments in such manner as it finds con- 
venient or thinks fit. The company’s 
freedom to’apportion the dividends is 
conditioned by the ratio which the profits 
of the two segments bear to the total 
profits. [Paras. Me 15, 16.] 


In ndai ing whether the company-is 
liable to pay.additiona]l super-tax on the 
entire- balance of distributable profits, 


it has to be borne in mind that 
section 23-A is clearly penal in 
nature. The burden ‘would lie’ on 


the revenue to prove’ that the condi- 
tions laid down by the section are 
satisfied. Secondly, penal’statutes have 
to be construed strictly in the sense that 
if there is a reasonable interpretation 
which will avoid the penalty, that inter- 
pretation ought to he adopted. [Paar 23.] 


The language of sub-section (1) of section 

23-A as also of Explanation 2 is clear and 
distinct and dces not yield to more than 
one reasonable interpretation. Sub-sec- 
tion (1) provides that if the dividends dis- 
tributed by a company are less than the 
statutory percentage of the “total 
income” of the company as reduced 
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by the amounts mentioned in clauses 
(a), (b) and (e), the Income-tax 
Officer shall make an order that the 
company shall be liable to pay addi- 
tiorial super-tax at the prescribed rates 
con the undistributed balance of the 
total income of the previous year ”’, that 
is to say on the total income as reduced by 
the amounts referred to in clauses (a), 
(b) and (c) and the dividends actually 
distributed. Explanation 2 clarifies what 
is meant by “ statutory percentage ”’ and 
provides that the prescribed percentages 
should be applied separately with reference 
to the amounts of profits and gains attri- 
butable to the two parts of the company’s 
business, ‘Cas if the said amount ‘were 
respectively the total income of the com- 
pany in relation to each ofits parts, .... 
for the purposes of sub-section (1)”’ 
The fiction created by the Explanation is 
thus expressly limited to; the, purpose of 
sub-section (1) and there is no justifica- 
tion’ for pursuing the fiction to its logical 
conclusion so as to permit it to operate 
beyond the limited purpose of sub-section 
(1). Under the scheme contained in 
section 28-A, where a company has a 
composite' business it is necessary at the 
outset to find out the profits attributable 
to the two parts of its business. The 
statutory percentages as prescribed by 
Explanation 2 have then to be applied 
separately to the profits of the two parts. 
By reason of the fiction created by Axplaia- 
tion 2 the profits of each part have for this 
purpose and this purpose, alone, to be 
treated as if they were the totali income of 
that part of the company’s’ business. 

By sub-section (1) the company becomes 
liable to pay additional super-tax if the 
dividends distributed by it are “ less than 
the statutory percentages of the tota 

income.’? Explanation 2 creates the fiction 
that for the purposes of sub-section (1) 
the income of the respective parts is to be 
regarded asthe total income of each part 
so that the statutory percentages can be 
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applied separately to-the income of each 
part. The fiction, operates in this limited 
field and is in terms created for this limit- 
ed purpose. 


The levy of additional super-tax under 
section 23-A (1) is a single levy..: The 
super-tax has to be levied “on the un- 
distributed balance of the total income of 
the previous year.” Sub-section (1 1) itself 
clarifies that by these words is -meant 
“ totalincome as reduced by the amounts, 
if any, referred to in clause (a),’clause.(5) 
or clause (c) and the dividends actually 
distibuted, if any.” The additional 
super-tax has therefore to he levied on the 
entire undistributed balance of the net 
‘income of the company. :In other words, 
even if the Income-tax Officer finds that 
the apportioned. dividend in any part of 
the company’s business is less:than the 
dividend that ought to have been declared 
- by application of the statutory percentage, 
the additional super-tax has tò be levied 
on the whole of the undistributed profits 
of the company., y [Para 26.] . 


Cases referred to: | a 


‘Sir Kasturchand ‘Ltd. vi | Commmissioner R 
Income-tax, Bombay City, 51 Bom.L:R. 68}: 
17’ LT.R. 493: ALR: 195a -Bom.'1; 
Commissioner’ of Income-tax, West Bengal'v. 
Gangadkar Banerjee & Co. -(P.) Ltd., (1965) 
2 1.T.J: 339 : (1965) 2 ‘Comp.L.J: 113’: 
59 I.T.R. .176: (1965) 2°S.C.J. 425 : 
A.I.R. 1965 S.C. 19773 HS Vv." Tanh 
(1875) 10 Q.B. 383. ' - 


Appeals by certificates. from the uie. 


‚ment, dated 23rd January, 1969, of the — 


_Madras High Court in Tax Cases Nos, 
-116 of 1965 and 199 of 1967. 


= 
1t t 
s 


" D. N. Kharkkanis, Senior Advocate, (SP. 


Nayar, Advocate, with: him), for TAE 
. lant. ` . 
S. A P Senior Aoa 


(S. Gopalakrishnan, Advocate, with him), 
fọr Respondent, kia oe Ge j. 


' [Para. 25.]- 
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The Judgment. of the Court was delivered 
by -> Ei R 

Chandrackud; “F.—These' ippeals by cérti- 
ficate grahited by the’ High Court’ ’of 
Madras under section 66-A (2) ofthe 
Income- tax Act, 1922 arise out of a com- 
mon judgment, dated 23rd January, 1969 
deliver ed by the High Court in ‘Tax Cases 
Nos. 116 af 1965 and 190 of 1967. Tax 
Case No. -116 of 1965, arose out of the 
reference made by the Income-tax Appel- 
late Tribunal under section 66 (1) of the 
Act while Tax Case No. 190 of 1967, 
arose out of a reference made by the Tri- 
bunal i in pursuance, of an order made by 
the High Court under section 66 (2) of 
the Act. The question v which arises for 
consideration i in these appeals is whether 
under section 23-A cfthe Act, the assessee- 
company is liable to pay additional super- 
tax in respect of any portion of its profits. 


A. Section 23-A of the Act of 1922, in so 
far as material read uous at E relevant 
time: ga NG : f Fr 


a 3-A. (ry Where the Income-tax 
, Officer is satisfied that j in respect of any 
- +, previous year the pr ofits and gains dis- 
_ tributed as dividends by any company 
within the twelve months immediately 
following the expiry of ‘that previous 
year; are less than the statutory per- 
centage of the total income of the com- 
pany of that previous year as reduced 

~ DY 2 es o 


` (a) the’ amount ` of income-tax and 
super-tax payable by- the company 
in respect. of its total. income, but 
excluding -the amount of any «:super- 
tax. payable under this section; 


* (6) the amount of any other tax levied 
under any law for the time being in 
force on the company by the Govern- 
ment or by a local authority i in excess 
of the amount, if any, which has been 
allowed in computing the total income; 
v and ; 
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(c) in the case of a banking company, 
the amount actually transferred to a 
reserve fund under section 17 of the 
Banking Companies Act, 1949. 


The Income-tax Officer shall, unless 
he is satisfied that, having regard to 
«the losses incurred by the company 
in earlier years or to the smallness 
of the profits made in the previous 
year, the payment of a dividend or a 
larger dividend than that declared 
would be unreasonable, make an order 
in writing that the company shall, 
` apart from the sum determined’ as 
payable by it on the basis of the assess- 
ment under section 23, he liable to 
pay super-tax at the rate of fifty per 
cent. in the case of a company whose 
business consists wholly or mainly in 
the dealing in or holding of invest- 
ments, and at the rate of thirty-seven 
per cent, in the case of any other 
company on the undistributed balance 
of the total income of the previous 
year, that is to say, on the total income 
as reduced by the amounts, if any, 
referred to in clause (a), clause (b), 
‘or clause (c) and the dividends actually 
distributed, if any. - 


+ * x * 
w x w 
*% x * 


Explanation 2.—For the purposes of , 
this section, statutory percentage 
means, — 


(¿) in the case of a company whose 
business consists wholly or mainly in 
the dealing in or holding of invest- 
ments 100% 


(77) in the case of an Indian company 
whose business consists wholly in the 
manufacture or processing of goods or 
in mining or in the generation or distri- 
bution of electricity or any other 
form, of power r 45% 
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(222) in the case of an Indian company, 

a part only of whose business consists 

in any of the activities specified in 
- Clause (7)— 


(2) in relation to the said part of the 
company’s business 45% 


(4) in relation to the remaining part 
of the company’s business— 


(1) if it is a company which satis- 
fies the conditions specified in sub- 
clause (a) of clause (ip) 90% 


60% 


the said percentages being applied sepa- 
rately with reference to the amounts 
of profits and gains attributable to 
the two parts of the company’s business 
aforesaid as ifthe said amounts were 
respectively the total income of the 
company in relation to each of its 
parts, the amount of dividends and 
taxes, also being similarly apportioned, 
for the purposes of sub-section (1). 


(2) in any other case 


wt 


¥ w * k» 


3. For the assessment year 1957-58 
relevant to. the previous year - ended 
gist December, 1956 the company was 
assessed to additional super-tax under 
the aforesaid provision. The business 
of the company consists partly in the 
manufacture .or processing of goods 
and partly ofan activity of a non-indus- 
trial nature. Out of a total income of 
Rs. 37,98,774 the profits of the company 
available for distribution came to 
Rs. 17,41,814 out of which Rs. 3,36,504 
represented industrial profits and 
Rs. 14,05,310 represented non-industrial 
profits. The company distributed by 
way of dividends a sum of Rs. 4,20,640 
only, claiming that the dividend was 
declared equally out of the profits of 
the industrial and non-industrial activi- 
ties. Thus, the profits which were avail- 
able for distribution but which were not 
distributed came to Rs, 13,21,174. 
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4. The Income-tax Officer, while 
making the assessment allocated the divi- 
dends declared by the company to-the 
industrial and non-industrial segments 
in the same proportion as the profits of 
the two segments hore to the total profits 
of the company. By this method, out 
of the total dividend of Rs. 4,20,640 
declared by the company, a sum of 
Rs. 81,264 was treated as dividends 
declared out of industrial profits while 
a sum of Rs. 3,39,376 was treated as 
dividends declared out of non-industrial 
profits. Holding that under séction 
23-A, the company was liable to distri- 
bute by way of dividends a sum of Rs. 

1,51,426 out of industrial profits and 
a sum of Rs. 8,43,186 out of non-indus- 
trial profits, the - Income-tax Officer 
levied additional s super-tax on the entirety 
of the undistributed balance of the total 
income, that is to say on Rs. 13,21, 174. 


5. The Appellate Assistant Commis- 
sioner having rejected the appeal, the 
' company carried the matter in a further 
‘appeal to the Income-tax Appellate 
Tribunal, Madras Bench, contending 
‘that it had declared. dividends utilising 


‘the industrial and non-industrial profits - 


equally and since the dividends thus 


declared out of industrial profits exceeded ` 


the statutory percentage of the minimum 
' distributable dividend as provided in 
section 23-A, the levy of additional super- 
tax on the industrial profits was unjusti- 
fied. On the other hand, it was submit- 
ted on hehalf af the Department that the 
dividends actually declared had, for the 
purposes of section 23-A, to be appor- 
tioned in the same ratio in which the 
profits themselves were apportioned 
between industrial and non-industrial 
activities. The Tribunal rejected the 
method canvassed by the Department 
as “a rule of thumb” but then it also 
rejected the method adopted by the 
company of allocating the declared divi- 
dend half and half to the profits of the 


two segments. Having rejected both the 
methods, ‘the Tribunal held that in so 


‘far as profits of the industrial activity 


were concerned, the company must he 
deemed tó have distributed ‘by way of 
dividends out of those profits just so 
much, neithér more nor less, as would 
he equal to 45% of such pr ofits. Accord- 
ingly, the Tribunal allocated a sum of 
Rs. 1,51,426 as dividends out of indus- 
trial profits and the balance, namely, 
Rs. 2,69,214 as dividends out of non- 
industrial profits. On this allocation the 
Tribunal came to the conclusion that the 
company, having declared the statutory 
dividend on its industrial profits, was not 
liable to pay additional super-tax in 
so far as thase profits were concerned. 
It, however, upheld the levy of addi- 
tional super-tax on non-industrial pro- 
fits. 


6.- Under section 66-(1) of the Act, 
the Tribunal referred the following 
question for the opinion of the mae 
Court ; 


“(1) Whether, on the, facts and in the 
circumstances of the case, the Tribunal 
was right in holding that the assessee- 
company was not liable to the addi- 
tional super-tax, under section 234A 
in respect of the assessee’s industrial 
profits for the assessment year 1957 
53. 93 


7. Under section 66 (2) of the Act 
the Tribunal referred to the High Court 
the following question: 


“*(2) Whether on the facts and in ‘the 
circumstances of the case, the Tribunal 
is right in holding that additional 
super-tax is not leviable under section 
23-A of the Act, in respect of any 

~ portion of the profits of the assessee- 
company for the assessment year 1957- 
58”. 

8. The second question on which the 

High Court called for a reference may 
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seem to suggest that under the judg- 
‘ment of the Tribunal the company was 
held not liable to pay additional super- 
tax in respect of any portion of its pro- 
fits. That is not so. The Tribunal 
held that the company was not liable 
to pay additional super-tax on its indus- 
trial profits but was liable to pay it on 
non-industrial profits. 


9. The High Court confirmed ‘the 
Tribunal’s view. It held that there 
was no justification “in Explanation 2 
for the apportionment of dividends in 
the ratio which the industrial profits 
bear to non-industrial profits, that it 
was open to the assessee to apportion 
the dividends in such a way as to con- 
form to the requirements of section 23-A 
in respect of one of the two segments of 
‘its business and that the profits of the 
other segment only would attract the 
incidence of additional super-tax. The 
High Court demonstrated the absurdity 
of the contrary view with the help of a 
hypothetical illustration. T 


10. We are concerned'in this ‘appeal 
with the true construction of section 23-A 
~as re-cast by Finance Act II of 1967. 
The section, in so far as relevant, is extra- 
cted above. It has’ no application to 
companies in which the public are sub- 
stantially interested. The section ‘pro- 
vides for levy of additional super-tax 
at 50 percent. in the case of a company 
whose business consists wholy or mainly 
in the dealing in or holding of investments 
and at 37 per cent. in the case of any 
other -company. The additional ‘super- 
tax is Icviable if in respect of any pre- 
vious year the profits and gains distri- 
- buted as- dividends within the 12 months 
immediately following the ‘expiry of 
that previous year are less' than the 
statutory percentage of the total income 
of the previous year as reduced by the 
amounts mentioned in clauses (a), (b) and 
(c) of sub-section (1). The additional 
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super-tax, which in the instant case would 
be 37 per cent. is payable on the undis- 
tributed balance of the total income of 
the previous year. , By “undistributed 
balance of the total income” is meant 
the total income as reduced by the 
amounts, if any, referred to in clauses 
(a), (b) and (c) of subsection (1) and 
the dividends actually distributed, if 
any. 


11. By Explanation 2, “statutory per- 
centage? means for the present purpose, 
45 per cent. of industrial profits and 6a 
per cent. of non-industrial profits; These 
percentages have to be applied separately 
to the profits of the two segments as if 
those profits were respectively the total 
income of the company in relation to 
each segment of its business. The divi- 
dends and taxes have also to be “similarly 
apportioned”, for the purposes of sub- 
section (1). 


12. Two questions arise for decision: (1) 
Whether the dividends distributed by 
the .company have to he apportioned 


-as between the profits of the industrial 


and non-industrial segments of its busi- 
ness in the same „proportion as:the res- 
pective profits bear to the total profits 
of the company ; and, (2) whether, 
if on apportionment, the dividend appor- 
tionable ‘to one of the two segments is 
found to be less than the statutory per- 
centage in respect of that segment, the 
additional super-tax is leviable on_ the 
entire balance of the company’s undistri- 
buted profits or whether it is leviable 
on the balance of undistributed profits 
of that segment only in respect of 
which the short-fall has occurred. The 
second question may not strictly arise 
if on the first question it is found that the 
dividend apportionable to the two seg- 
ments is less than the statutory percent- 
age in respect of both the segments. 
All the same, it would be necessary to 
examine that question also as the High 


itj 


Court has held that the liability to pay, 
the additional super-tax must be restrict- 
ed to the undistributed profits of, that 


segment only, in respect of which the, 


default has occurred. 


z 


13. On the first question, the language 
of Explanation 2 is clear ‘and’ admits 
of no doubt or “difficulty. It requires 
by its express ter ms that for the purposes 
of sub-section (1), the amount of divi- 
dends must be “similarly apportioned”; 
But, counsel for the respondent urged 
that since the Explanation does not ‘refer 
to any apportionment at all, the words 
“similarly apportioned” cannot be ascrib- 
ed any rational meaning and it would 
therefore be open to the company to ap- 
portion the dividends 50:50 to the, profits 
of the two segments. Relying on "Words 
and Phrases Legally Defined” * by 
Saunders, Vol. V, P- 79 where it is 
stated that the words “similar” is an 
ambiguous word, it’ was submitted. that 
the benefit of an ambiguity in a taxing 
statute ` must go to the, asséssee and 
accordingly, the company ‘would ‘be 
free to make a „convenient apportion- 
ment of dividends so as to attract the 
least incidence’ of the additional super- 
tax. Counsel also relied on Burrow’s 
“Words and Phrases”; Vol. I, p. 217; 
where it is said that so long as the appor- 
tionment is made with the désire ` to act 
as fairly and justly as possible -by all 
parties, no vaiform mode of apportion 


ment is necéssary. gi, F 
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14. The word similar” may be said to'be 


a word of ambiguous impòrt in the sense 
that the mere stipulation''in `a- statute 
that something should be done similarly 
is insufficient by itself to signify the degree 
of similarity with which that thing must 
be done. - A thing can be done similarly 
without its being a slavish copy of the 
model. But Explanation 2 indicates 
with meticulous particularity, how simi- 
larly dividends and taxes must be appor- 
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tioned. When it says that they must be 
“similarly apportioned”, the reference 
obviously is to the apportionment which 
is'spoken of earlier in the Explanation. 
After specifying what particular percent-]_ 
ages shall constitute the statutory per-} 
centage for the purposes of section 23-A,|' 
Explanation 2 provides that the said 
percentages shall be applied separately 
“with reference to the amounts of profits 
and gains attributable to the two parts 
of the company’s business.’? The words 

“similarly apportioned” which there- 
after occur in the Explanation mear. 
apportioned `“with reference to the 
amounts of profits and gains attribu- 
table to the two parts of the company’s 
business.” Thus, the Explanation first 
refers to.an apportionment or splitting 
up and then provides that the dividends 
and taxes shall be similarly apportioned, 
that is to say, similarly split up. Accord- 
ingly, the words “similarly apportioned” 

convey a definite meaning and are not 
ambiguous. 


15. Tti is urged that the divison of wel 
profits.of:a company into industria] and 
non-industrial profits cannot be the 1esult 
of any apportionment properly so-called 
but . must -conform to the, company’s 
hooks of account and therefore, Expla- 
nation 2 cannot be said to’ oe to any 


apportionment before speaking of, the 


dividends. and- taxes being ‘similarly 
apportioned”. This - ataument _ reads 
too’ much_ in the word . “apportioned”’. 

That word is used in Explanation 2 in the 
sense of “‘split up’’, so that “similarly 
apportioned’” means simply “similarly 
split up”. The dividends have therefore 
to be split up similarly, that is, in the 
same ratio as the industrial and non- 
industrial profits bear to each other after 
the total profit is split up in two parts, 
industrial and non-industrial. According 
to Burrow’s Words and Phrases, Vol. I, 
p. 217, to ‘‘apportion” means to "Spui 
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k 


ĝ TEE MADRAS LAW fotiRNAt, ripokts—(suPReite court} 


16. It is therefore impossible to accept 
the respondent’s contention that though 
Explanation 2 requires that dividends 
should be similarly apportioned, it would 
be open to the company to make any 
convenient division of the dividends 
distributed by it. According ta the 
Shorter Oxford English 
grd Edition, Vol. I, p. 87, ta‘‘appoition” 
is ‘to assign as a proper portion”. An 
assignment as a proper portion of the 
dividends would mean ar assignment in 
the same or similar ratio as the respective 
profits of the two segments bear to the 
total profits of the company. It is thus 
not open to the company to split up and 
apportion the dividends to the profits 
of the two segments in such manner as 
it finds convenient or thinks fit. The 
company’s freedom to apportion the 
dividends is conditioned by the ratio 


which the -profits of the two segments 


bear to the total profits. - 


17. The total distributable ` profits of 
the company came to Rs. 17,41,814 
out of which the industrial profits are 
Rs. 3,36,504 and the non-industrial 
profits are Rs. 14,05,310. Forty-five 
per cent, of the industrial profits comes 
to Rs. 1,51,426 while 60 per cent. of the 
non-industrial profits comes to 
Rs. 8,43,186: The company therefore 
ought to have distributed a sum of 
Rs. 9,94,612 by way of dividends where- 
as it distributed a sum of Rs. 4,20,640 
only. This sum of Rs.. 4,20,640 has to 
he splitup in thesame proportion which 
the respective profits of the two segments 
bear to the total profits.of the company. 
This is to say, a sum of Rs. 81,264 
from out of the total dividends distri- 
buted is apportionahble to the industrial 
‘profits while a sum of Rs. 3,39,376 is 
apportionable to the non-industrial pro- 
fits. There is thus a short-fall in respect 
of both the segments and accordingly 
the company would be liable to pay the 
additional super-tax at the rate of 37 
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per cent. on the entire undistributed 
balance of distributable profits. 


18. The hypothetical illustration which 
was cited before the Income-tax Officer 
and which is relied upon by the High 
Court may at the highest, if its funda- 
mental premise is true, show that the 
interpretation canvassed by the Revenue 
may conceivably work out injustice. 
But if the language of the statute is clear 
and unambiguous, and if two interpre- 
tations are nat reasonably possible, it 
would be wrong to discard the plain 
meaning of the words used in order to 
meet a possible injustice. Besides, the 
illustration only assumes an injustice 
and therefore its fundamental. premise 
is wrong. The distributable profits cf 
the hypothetical company are said to 
be Rs. 1,006,000 out of which Rs. 30,000 
are industrial and’ Rs. 70,000 non-indus- 
trial profits. Applying the statutory 
percentage of 45 and 60 per cent. respec- 
tively, the company mist distribute by 
"i of dividends Rs. 13,500 plus 

. 42,000, that is, Rs. 55,500. The 
i Court: says that even if the company 
distributes Rs. 55,500 by way of dividends, 
apportioning Rs. 13,500 to industrial 
profits and Rs. 42,000 to non-industrial 
profits, it would .violate section 23-A 
because, if the sum of Rs. 55,500 is to 
be apportioned in the same ratio which | 
the profits of the two segments bear, a 
sum of Rs. 16,650 will he apportionable 
to industrial profits and Rs. 38,850 to’ 
non-industrial profits. The fallacy of 
this illustration consists in its overlooking 
that if the company is liable to distri- 
bute Rs. 55,500 by way of dividends and 
it does distribute that sum, there is no , 
violation of section 23-A. That section 
applies only if the “profits and gains 


distributed as........ dividends are less 
than the statutory percentage cf the- 
total income...... as reduced.......¢ ees 


49. If the dividends have to be appor-) 
tioned in the ratio of profits of the two 
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segments, the taxes have also te be 
similarly apportioned for Explanation 
2 speaks of “the amount of dividends 
and taxes also being similarly .appor- 
tioned?. A “similar” apportionment of 
taxes, it is. urged by the respondent, 
may in practice lead to impossible and 
unreal situations since the taxes on the 
profits of the two .segments may ‘be 
unequal as in the case of a newly esta- 
|blished industrial undertaking which, in 
respect of its industrial income, may 
enjoy a tax concession. There is, no 
merit in this contention. The method 
specified in section 23-A has to be worked 
out according to its scheme and it is no 
answer to the obligation to apportion 
the dividends -and taxes, that taxes 
levied on the profits of the two segments 
are unequal or are leviaple on a different 
basis. 


20. Thus, the High Court and the ' 


Tribunal were wrong in holding in 
favour of the assessee on the first of the 
two questions which we have framed for 
consideration, Where a company has 
a composite business, as for example 
industrial ‘and non-industrial] business, 
the first step is to, ascertain- the distri: 
butable profits of the two parts separately, 
For the purpose of finding out” the 
minimum dividend that the company 
ought to have distributed, the proper 
statutory percentage as prescribed by 
Explanation 2 has to be applied separately 
to the distributable profits of the two 
parts, as if the respective profits are the 
total income of the company in relation 
to each part of ‘its business. The com- 
posite dividend distributed by the com- 
pany has then to be apportioned between 
the two parts in the same ratio as the 
respective profits of the two parts bear 
to the total profits of the company. 


21. We have shown that.in the instant 
case the dividend apportionable between 
the two parts of the company’s business 


N—2 


is less than the statutory percentage in ` 


respect of both the parts. The High 
Court, like the Tribunal, gave to the 
campany the choice to‘allocate the divi- 
dend suitably to the two parts and held, 
on such allocation that since the default 
had occurred in respect of the profits 
of.the non-industrial part only, the 
company would be liable to pay the 
additional super-tax on the undistri- 
buted balance of the 
profits only... The second question 
which we’ propose to“ consider, though 


it does not arise-on our findings, is’ 
whether ‘the company is liable- to pay: 


additional super-tax on the undistributed 
balance of non-industrial’ profits only or 
whether it is liable to pay the additional 
Super-tax on the entire undistributed 


balance of its distributable profits. We. 


have heard a full argument on this ques- 


tion and if we-did not decide it the view, 


of the High Court is likely to cause mis- 
understanding. : 


2%. As observed by Chagla, C.J., in 
Sir Kasturckand Ltd. ‘v. Commissioner of 
Income-tax, Bombay, City, section 23-A 
was enacted in terrorem against private 
companies. The object of the section 
is to prevent evasion of super-tax’by the 
shareholders of a compariy in which the 
public. are not substantially interested. 
The shareholders of a private company 
could avoid the high incidence of super- 
tax hy allowing the profits of the com- 
pany to accumulate in its hands so that 
the accumulated profits could be distri- 
buted eventually in the form of bonus 
shares which are not assessable as income 
in their hands. ` 


23. In considering whether the company 
is liable to pay additional super-tax on 
the entire balance of distributable pro- 
fits, it has to be borne in mind that 
section 23-A is clearly penal in nature; 
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1. 17-LT.R. 493 at'495 and 496 ; 51 Bom, 
LR. 687: AJR, 1950 Bom. 1: 


non-industrial | 
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for, in the circumstances mentioned 
thercin, if a private company fails to 
distribute by way of dividends the statu- 
[tory percentage of its distributable pro- 
fits, it becomes liable to pay, apart from 
the sum determined as payable by it 
on the basis of the assessment urder 
section 23, super-tax at 50 per cent. or 
37 pe: cent. as the case may be, on the 
undistributed balance of its distributable 
profits. In the first place, this provi- 
sion being penal, the burden would lie 
on the revenue to prove that the condi- 
tions laid down by the section are satis- 
fied: Conmntissioner of Income-tax, West Bengal 
v. Gangadtar Banerjee & Go. (P.) Lid. 
Secondly, penal statutes have to be con- 
strued strictly in the sense that if there 
is a reasonable interpretation which 
will avoid the penalty, that interpre- 
tation ought to be adopted: ‘‘When 
the Legislature imposes .a penalty, the 
words imposing it must be clear and 
distinct.” Willis v Thorp*, see also Craies 
on Statute Law, Sixth Ed., pp. 629-530. 
It is contended on behalf of the respon- 
dent that the language of section 23-A 
(1) read with Explanation 2 is ambi- 
guous and therefore the Court ought 
to adopt the interpretation which favours 
the assessee, more particularly because 
the relevant provisions provide for the 
imposition of a penalty. In this behalf, 
learned counsel for the respondent 
relied strongly on the provision contained 
in Explanation 2 by which the statutory 
percentages are required to be applied 
separately with reference to the amounts 
of profits and gaims attributable to the 
two parts of the company’s business, 
“as if the said amounts were respectively 
the total income of the company in 
relation to each of its parts”, 


24. It is urged that the fiction created 
by Explanation 2 must be given its 
1. 57 I.T.R.176, 184 : (1965) 2 I.T.J. 339: 


(1965) 2 S.G.J. 425: A.LR. 1965 S.C. 1977. 
2. (1875) L.R. 10 QB, 383, 386. 
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full effect and that it must be carried 
to its logical conclusion. As the distri- 
butable profits of the two parts are to be 
deemed to be the total income of the 
company in relation to each of those 
parts, the penalty, according to the 
respondent, can be imposed on that 
part of the income only in respect of 
which the default has occurred. 
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25. It is impossible to accept this con- 
tention, If two interpretations of the 
relevant provisions were reasonably 
possible, we would have readily accepted 
that interpretation which favours the 
assessce, But the language of sub- 
section (1) of section 23-A as also of 
Explanation 2 is clear and distinct and 
does not yield to more than one reason- 
able interpretation. Sub-section (1) pro- 
vides that if the dividends distributed 
by a company are less than the statutory 
percentage of the “total income” of the 
company as reduced by the amounts 
mentioned in clauses (a), (b) and (e), 
the Income-tax Officer shall make an 
order that the company shall be liable to 
pay additional super-tax at the pres- 
cribed rates “on the undistributed balance 
of the total income of the previous year”, 
that is to say on the ‘total income as 
reduced by the amounts referred to in 
clauses (a), (b) and (c) and the dividends 
actually distributed. Explanation 2 clari- 
fies what is meant by “statutory 
percentage” and provides that the 
prescribed percentages should be applied 
separately with reference to the amounts 
of profits and gains attributable to the 
two parts of the company’s business, 


` “as if the said amounts were respectively 


the total income of the company in rela- 
tion to each ofits parts,....for the pur- 
poses of sub-section (1)’. The fiction 
created by the Explanation is thus 
expressly limited to the purpose of sub- 
section (1) and there is no justification 
for pursuing the fiction ta its logical 
conclusion so as to permit it to operate 


I) 


beyond the: limited, purpose of. sub- 
section (1). Under the scheme contained 
in section, 23-A, where a company has a 
composite business it is necessary at the 
outset to find out the profits attributable 
to the two parts of its business. The 
statutory percentages as ‘prescribed ‘by 
Explanation 2 have then to be applied 
separately to the profits of the two parts. 
By reason of the fiction created by 
Explanation 2 the profits of each part 
have for this purpose, and this purpose 
alone, to be treated as if they were the 
total income of that part of the com- 
pany’s business. By sub-section (1) the 
company becomes liablé to pay addi- 
tional super-tax if the dividends’ distri- 
buted by it are “less than the statutory 
percentage of the total income”. 
Explanation 2 creates the fiction that for 
the purposes of sub-section (1), the income 
of the respective parts is to he regarded 
as the total income of each part so that 
the statutory percentages can be applied 


separately to the income of each part.. 


The fiction operates in this limited field 


and is in terms created for this limited 


purpose. 


26. The levy of additional super-tax 
under section 23-A (1) is a single levy. 
The super-tax has to he levied ‘‘on the 
undistributed balance of the total 
income of thc previous year”. Sub- 
section (1) itself clarifies that by these 
words is meant “total income as reduced 
by the amounts, if any, referred to in 
clause (a), clause (b) or clause (c) and 
the dividends actually distributed, if 
any”. The additional super-tax_ has 
therefore to be levied on the entire undis- 
tributed balance of the net income of 
the company. In other words, even 
if the Income-tax Officer finds that the 
apportioned dividend in any part of the 
company’s business is less than- the divi- 
dend that ought to have been declared 
by application -of the statutory percent- 
age, the additional super-tax has to he 
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levied on the whole of the undistributed 
profits of the company.. The High Court 
was therefore in error in holding that 
the profits of the two parts of the com- 
pany’s business should be treated: as'if 
they were thr tota] income: of ‘the-‘com- 
pany forall purposes. In taking ‘this 
view the High Court overlooked the 
concluding words of Explanation, 2 by, 
reason of which the legal fiction has, 
to be limited to its duly appointed 
purpose, | : | 


27. Inthe result we setaside the order of 
the High Court and allow, the appeal. 
with costs. Costs shall be in one set. 


T.KK. ———- Appeals allo wed. 
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Appellant* 


S. Kumaraswami and others 
__ e. Respondents, 
(A) Civil Procedure Gode (V of 1908), Order 
4), rile 23—Remand— Scope. 


(B) Suit against the State for declaration of title 
—Suit decreed—Appeal by State to High Court 
—Findings called for regarding title and pos- 
sossion—Findings submitted by lower Gourt— 
Title and possession found against plaintiff 
—Appeal dismissed by High Gourt brusking 
aside findings—No reasons given—Appeal to 
Supreme Gourt—High Gourt’s disposal consider- 
ed perfunctory—Gase remanded to High Gourt. 


The Subordinate Judge submitted a 
finding that the respondent-plaintiff had 
no title and also had ‘no possession. 
The finding of the learned Subordinate 
Judge was brushed aside by the High 
Court without any reason, without, any 
appreciation of documents .and. without 








*C.A.No, 1002.0f 1971... 19th Marth» 1976, 


12 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) 


any appreciatior, of the contentions of the 
parties. The High Court gave a perfunc- 
tory judgment. 


Held: The High Court failed to exercise 
the duties as an appellate Court, In 
the circumstances, the only way to do 
justice in this matter is to remand it to 
the High Court. The Higt Court will 
hear the matter. [Paras. 4 and 5] 


e Judgment of the Court was delivered 
y 

Ray, CF.—This appeal is from the judg 
ment dated 17th September, 1969 of the 
High Gourt, Madras. 


2. The respondent filed this suit against 
the Statefor a declaration of title to 849.99 
acres of land. The svit was decreed. On 
appeal the High Court remanded the suit 
for finding on two issues : 


(a) whether the respondent plaintiff 
has title to th suit properties ; and 


(b) whether the respondent plaintiff 
has possession of the suit properties. 


3. the Subordinate Judge submitted a 
finding that the respondent plaintiff had 
no title and also had ne possession, 


4. The finding of the Subordinate Judge 
on two matters was brushed aside by the 
High Court without any reason, without 
any appreciation of documents and with- 
out any appreciation of contentions of the 
parties. The High Court gave a perfunc- 
tory judgment. The High Court failed 


i exercise the duties as an appellate. 


ourt. It is unfortunate that the High 
Court did so. 


5. The only way to do justice in the 
matter is to remand it to the High Govrt. 
The High Court will hear the matter. 
The Bench which heard this matter earlier 
will not hear it on remand. We are sorry 
to make this observation but it is because 
of the manner in which the Division Bench 
of the High Court pronounced Judg- 
ment in this matter. 





6. For the foregoing reasons we order as 
follows : 


(1) The decree dated 17th September, 


1969 of the High Gourt is set aside. The 
matter is remanded to the High Court for 
disposal in accordance with law, 
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(2) The parties will be at liberty to urge 
their rival contentions on all questions of 
fact and law. | 


(3) The findings against the State on all 
questions including, in particular, title, 
possession and. res judicata recorded in the 
order dated 18th August, 1966 of the 
High Court are set aside. The State 
will be at liberty to urge all these pleas 
and other pleas open to the State. 


(4) The parties will be at liberty to sup- 
port or challenge the findings dated 26th 
October, 1967, submitted by the Subor- 
dinate Judge. 


(5) The joint receivers appointed by this 
Court will forthwith take possession of the 
entire property and continue to act as 
joint receivers till the disposal of the mat- 
ter. The directions given, by tkis Court 
earlier, that the respondents would have 
liberty to enter the land, are recalled and 
it is made clear that the respondents will 
have no right whatever to enter the land 
till disposal of the matter. 


4. The joint receivers will make a valua- 
tion of the existing standing crops and sub- 
mit a report of the valuation to the High 
Court. 


8. We have to state that in making this 
order we are assisted by the Advocate- 
General, Tamil Nadu as well as counsel 
for the respondents. Both of them fair- 
ly appreciatcd that the order of the High 
Court could not be allowed to stand. It is 
on this basis that we have made this order. 


g. As to costs, Mr. Ramamurthi, counsel . 
for the respondents submitted that cach 
party should pay and bear its own costs, 
The reason given by Mr. Ramamurthi is 
that his clients are not responsible for the 
formofthe order. The Advocate-General 
did not press for costs. In that view 
of the matter we direct the parties to 
pay and bear their own costs in this 


appeal. i 


ro. Let the records be forthwith sent to 
the High Gourt. 


Nore: The judgment under appeal 
was that of a Bench (Veeraswami, CJ., 
and Natesan, J) in Appeal No. 81 of 1961, 
dated 17th September, 1969, after return 
of finding called from the lower Court, 
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The Judgment of the Court was delivered 
by Veeraswami, CJ.]- 


In our earlier judgment, we called for a finding 
on two questions: (1) Whether the plaintiff had 
title to the suit properties and (2) Whether he 
was in possession thereof. The Subordinate 
Judge now finds both the points against the 
plaintiff. The finding was called for because, 
Mr. Gopalaswami Ayyanagar, for the plaintift 
had then represented that he would maintain 
the declaration granted by the Court below to 
the plaintiff’s full ownership of the plaint-schedu> 
led properties. Though the finding now returned 
by the Subordinate Judge is against him, Mr. 
Gopalaswami Ayydngar reports that he would 
be content if a limited declaration is granted, 
based on our earlier finding that S.Nos. 2693 and 
2694 were part of Lekkom No. 28. The effect 
of that finding is that the Government would 
have no title to the two disputed survey numbers 
and, added to that, is the. fact that the Subordi- 
nate Judge has also found that the defendant has 
not been in possession of the survey numbers. 
The matter is one of complexity and we spent 
considerable time looking into several documents 
and plans in order to come to the conclusion that 
the two survey numbers formed part of Lekkom 
No. 28, 

The finding of the Subordinate Judge as t° 
possession is more or less based on presumption 
Considering the fact that there is no one before 
us who disputes the plaintiff's claim to title, it 
would not be desirable or possible to conclude 
finally that question in these proceedings. If 
any third party questions the plaintiff’s title, the 
parties must be left free to fight it out in separate 
proceedings. On that view of the matter, and 
also taking into account the present representa- 
tion of Mr. Gopalaswami Ayyangar that he would 
be content with a more limited declaration, we 
think that based on our earlier findings, it would 
suffice to declare that the defendant is not entitled 
to the property covered by S.Nos. 2693 and 
2694 as forming part of Lekkom No. 28, and a 
a corollary from it so far as these proceedings 
are concerned, the plaintiff as against the defen- 
dant would be-entitled to assert his title to the 
survey numbers. It follows that the Govern- 
ment should be prevented from interfering with 
the plaintiff’s possession, if any, of the suit pros 
perties. But, in the expectation that in view of 
our finding the State would respect it and not 
interfere with the plaintiff’s possession, if any, 
of the suit properties, no formal injunction’ 
against the defendant need issue. In effect, 
therefore, the decree of the Court below is modi- 
fied and, instead of the declaration given by it, 
there will be a decree that the plaintiff as against 
the defendant is entitled to the suit properties and 
to resist interference by the Government. In, 
other respects the appeal is dismissed, T 
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On the view we have taken, the findings of the 
Subordinate Judge are set at large, and they 
should not be considered to be final in any future 
proceeding. 


The parties will bear their respective costs in this 
Court. 


R.S. 
THE SUPREME COURT OF INDIA. 


Case remanded. 


(Civil Appellate Jurisdiction.) 


PRESEN? :—A. Alasiriswami, P.K. Goswami 
and N.L. Untwalia, FF. 


R. Rangacharj »» Appeltant* 


U. 


S. Suppiah and others.. Respondents. 


Gompanies Act (1 of 1956), section 186— 
Power of Court under—Scope —If can make 
order regarding the holding and cundusling ofa 
meeting already called. ; 


The plain meaning of section 186 of the 
Companies Act is that the Court may 
order a meeting of the company ta be call- 
ed, held ard conducted in such manner as 
the Court thinks ñt in any one or more of 
the following contingencies : (i) if for any 
reason itis impracticable to call a meeting 
of the company other than an annual 
general meeting ;(i) if for any reason it 
is impracticable to hold the meeting of the 
company inthe manner prescribed by the 
Act or the Articles: (diz) if for any reason 
it is impracticable to conduct the meeting 
of the company in the same manner. 
The use of the word ‘and’ between the 
words ‘hold’ and ‘conduct? in clause (a) of 
sub-section (1) clearly shows that the 
Court has no power to make any order 
regarding the holding and conducting of 
any meeting which has already been call- 
ed without ordering a meeting of the 
company to be called in place af the meet- 
ing already called. ‘I'he use of the word 


- 
r 


~ * G.A; No. 1136 of 1975. 15th September, 1975; 
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‘or in the first part of sub-section (1) may 
be disjunctive or conjunctive but undoubt- 
edly the order under clause (a) has got 
to be for all the three purposes and not 
merely for holding or conducting of the 
meeting. [Paras. 6, 7.] 


S. V. Gupte Senior Advocate, (Mrs. 
S. Bhandare,’ Advocate of -M]s. Bhandare 
Parekh & Go. with him), for Appellant. 


S. Govind Swaminathan, Senior Advocate, 
(T. Raghavan, R. Chandrasekhar » and 
K. Fayaram, Advocates: with him), ‘for 
Respondents Nos. 1 and 2. 


G. Bhandare, Sao eee (4. T: M. 
Sampath and M. M. L. Srivastava, Advo- 
cates with him), for, Respondent, No. 3. 


The Judgment of the Court was delivered 
by b 


Untwalia, 7.—The question which falls for 
our derea On in this appeal by spécial 
leave is as to what is the meaning and 
scope of section 186 of the Companies Act, 

1956 hereinafter called the Act.’ For the 
determination of the said question ıt will 
suffice to state only a few facts from the 
judgment of the’ Madras High Court. 

There were two Managing Directors of 
Century Flour Mills Ltd.;+respondent No. 

3.. Their names are Shri P. S. Govinda-~ 
swamy and §. P. Sithambaram. Both 
of them had been duly appointed as such 
in the year 1972. They subsequently fell 
out. In August, 1974 certam sharehol- 
ders of the company including responcents 
1 and 2 lodged a requisition under section 
169 of the Act for the calling of an extra- 
ordinary general meeting of the company 
for removal of Covindaswamy. Certain 
other sliarehalders lodged a‘similar të- 
quisition for removal of Sithambaram 
from the post of Managing Director. Both 
the requisitions were considered ` by the 
Board of Directors in their meeting held 
on 19th August, 1974. Asperthe requi- 
sitions,they called an extraordinary gene- 
ral meeting of the company to he-held on 


F 
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14th September, 1974. The meeting was 
directed to be held at the residence of one 
of the shareholders of the company ins- 
tead of its registered office. The share- 
holders were divided into two factions be- 
longing-+to the two groups of the Managir g 
Directors. Apprehending very many diffi- 
culties and troubles in the holding and the 
conduct of the meeting on 14thSeptember, 
1974. ‘respondents | and 2 filed an appli- 
cation under section 186 of theAct, Com- 
pany Petition No. 85 of 1974, in the 
Madras High Court. They prayed 
to ‘the Court to appoint an- Advocate- 
Commissioner as Chairman of the meeting 
to be held on 14th September, 1974 so that 
the proceedings may be conducted in a 
regular manner. The only respondent 
impleaded inthe said pe tition was the com- 
pany which filed a counter-affidavit to re- 
sist the prayer of respondents 1 and 2. A 
leatned single Judge of the High Court © 
taok the view that power under section] 86 
of the Act could be exercised even where. 
a meeting had already been called, but it 
was impracticable to hold or conduct the 
meeting. ‘In other words, the learned 
Judge was of the opinion that the Cuurt - 
even without ordering a meeting of the 
campany to be called could appoint a 
person to be the Chairman of the meeting. 
But on appreciation of the facts of the case 
in the light af certain decisicns of the High 
Courts, he came to the conclusion that it 
was not impracticable to hold ar conduct 
the meeting and hence dismissed the 
application filed by respondents 1 and 2. 


Z. O.S. Appeal No. 64 of 1974 was filed 
inthe High Court under clause 15 of the 
Letters Patent against the order dated 
11th September, 1974 of the learned single 
Judge. By an order made on 12th Septem- 
ber,1974 a Bench of the High Court stay- 
ed the convening of the meeting called to 
be held on 14th September, 1974. It ap- 
pears thatin spite of the service af the 
order dated 12th September, 1974 on 13th 
September, the mecting was held on 
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14th September, 1974. C.M.P. No. 
10935 of 1974 was taken out in the form of 
a Judge’s summons under. rule 9 af the 
Company Code Rules, 1959 to declare the 
meeting held on 14th September, 1974 
as void and the resalutions passed therein 
as illegal and inoperative. The said ap- 
peal and the C.M.P. along with other 
C.M.P.s which are not necessary to be re- 
ferred to in this judgment were heard.bya 
Bench of.the High Court présided over by 
the learned Chief Justice. The Bench al- 
lowed C.M.P.No. 10935 of 1974, put back 
the parties in the same position as they 
stood immediate!y prior to the service of 
the order dated 12th September, 1974 and 
declared that the meeting held on 14th 
September, 1974 and the resolutions pass- 
ed thereunder would have no effect what- 
soever. By a separate judgment, Appeal 
No. 54 of 1974 was also-allowed by the 


Division Bench. Itagreed with the single ~” ' 


Judge as regards the meaning and -scope 
of section 186 of the Act but differed from 
him on the merits of the casé. ‘They ap- 
pointed'an Advocate of the Court as the 
Advocate-Chairman to hold and conduct 
the-meeting and directed that the meeting 
would. take place at the premises of the 
registered office of the company. 


3. The sole appéllant in this appeal is a 
shareholder of the Company. Feelirg 
aggrieved by the orders of the - Division 
Bench of the High Court in C.M.P..No. 
10935 of 1974 and in O.S . Appeal Na.. 64 
of 1974 he filed special leave applications 
in this Court seeking leave to file-appeals 
in both the matters. By order dated 29th 
August, 1975.a Bench of this Court dis- 
missed. as withdrawn S.L.P. No. 1156 of 
1975 arising from the judgment and order 
dated 11th March, 1975 ofthe High Court 
in C.M.P. No. 10935 of 1974. Special 
leave was granted from the judgment and 
order dated 17th March, 1975 0fthe High 


Court passed ‘in O.S. pide No. 64 of | 


1974. 
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4. Mr. S. V. Gupte, learned counsel for 
appellant urged the following three points 
in support of the appeal : 


(1) That power ‘under section 186 of 
the Act ‘could not be ‘exercised until 
it was found that it was impracticable 
to call a meeting of the company 
other than an annual general meeting 
and to hold and conduct the meeting 
in the manner prescribed by the Act 
or the Articles of the company. The 
. Court had no jurisdiction merely to 

appoint a Chairman of the meeting 
. without an order for the calling of 
the meeting. > i 


(2) That the ‘High Court was wrong 
in “holding that it was impracticable to 

' hold or conduct the ‘meeting of the 
company which had apade been 
called. 3 


(3) That during the. pendency of the 
, appeal in the, High Court, . Company 
Law Amendment Act of 1974 came 
_ into force on Ist February, 1975. The 
powers and jurisdiction of the Court 
under ‘section 186, stocd transferred 
to the Company Law Board by the said 
amendment. The Court, therefore 
‘had rio power to’ make an order under 
scction 185 on 17th March, 1975. 


- 
-_ 


5. Since in our ; opinion the first poirt 
urged on behalf of the appellant is well- 
founded and has to be: acceptedas correct, 
neither of the other two points need any 
determination or amswer and we express 
no opinion in respect of them. 


6. Secticn ‘186 ef the Act as it stood at 
the relevant time reads as follows: 


“Power of Gourt ta order meeting to be cal- 
led.—(1) Lf for any reason it is impracti- 
cabl to call a meeting of a company, 
other than an annual general meeting, 
in any manner in which meetings of 
the company may be called, or to hold 
or conduct the meeting of the company 
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in the manner prescribed by this Act 
or the Articles, the Court may, either of 
its Own motion or on the applica- 
tion cf any director of the company, or 
of any member of the company who 
would be entitled to vote at the 
mceting— 

(a) order a meeting of the company to 
be called, held and conducted in such 
manner as the Court thinks fit; and 


(b\ give such ancillary or consequential 
directions as the Court thinks expedient, 
including directions modifying or sup- 
plementing in relation to the calling, 
holding and conducting of the meeting, 
the operation of the provisions of this 
Act and of the company’s articles. 


Explanation.—The directions that may 
be given under this sub-section may ine 
clude a direction thatone member of the 
company present in person or by proxy 
shall be deemed to constitute a meeting. 
(2) Any meting called, held and con- 
ducted in accordatlce with ‘any stich 
order shall, for all purposes, be decmed 
to be a meeting of the company duly 
' called, held and conducted.” 


It corresponds with slight variation to 
section 79 (3) of the Companies Act, 1913 
and section 135 of the English Companies 
Act, 1948. ‘The plain meaning of scction 
t86 is that the Court may order a meeting 
of the company to be callcd; held and 
conducted in such manner as the Court 
thinks fitin anyar more of the following 
contingencies. 
(i) If for any reason it is impracticable 
to call a meeting of the company other 
than an annual general meeting. 
(ii) If for any reason it is impracticable 
to hold the meeting of the company in 
the manner prescribed by- the Act or the 
Articles. 
(iit) If for any reason it is impracticable 
to conduct the meeting of the company 
in the same manner. 
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7. On tie occurring of any or more of 
the said conting ncics the Court has to 
order the calling of a meeting of the com- 
pany and its holding and conducting in 
such manner as the Court thinks ft. The 
use of the word ‘and’ between the words 
‘held’ and‘conducted' inclause (a) of svb- 
section; l clearly shows that the Caurt has 
no power to make any order regarding the 
holding and conducting. of. any meeting 
‘which has already-bcen called. without 
ordering a meeting of the company to- be 
called in place of the meeting already cal- 
lcd. Ifan order under clause (a) has been 
made such ancillary-or consequential 
directions as the Ccurt thinks expedient 
could be given under clause (4), including 
a direction within the meaning of the ex- 
planation appended thercto. The language 
of sub-section (2) further fortifies 
the - above interpretation of sub- 
section (1) and makes any meting 
called, held and conducted in accordance 
with an order under sub-section (1) to be a 
mceting of the company duly callcd, held 
and conducted, ‘The use ofthe word ‘or’ 
in the first part af sub-section (1) may be 
disjunctive or conjunctive in the manner 
we have interpret¢d above. But undoubt- 
edly the order under clause («) has got 
to be for all the three purposes and not 
merely for holding or conducting of the 
meeting. 


8. In Company Petition No. 85 of 1974 
no prayer was made to the Court. for an 
order for the calling of a meeting of the 
company nor has any such order been 
made by the High Court in appeal. In 
our opinion, thereforc, the applicaticn as 
prescnted in the Court under section 186 
of the Act was not maintainable. No pra- 
yer was ever made to the Courtfor an or- 
der that a meeting of the company be call- 
ed. A fresh application, it goes without 
saying,’ if necessary, can be made under 
section '186 of the Act. But then it will 
have to be made to the. authority men- 
tioned in the amended section. 
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IN. THE HİGH COURT OF Ta CA; 
TURE AT MADRAS, 

PRESENT :—K. . Veeraswami, Gj. 

Ş. Natarajan, F Sen ds 

R. Krishnaswami Reddiar, Chidam- 
bara Vilas Motor Service, Thuraiyur; 
aia District Be Wage gs Be CERAI 


ad 


The Presiding Officer, Labour Gai 
Madurai and another ` . ` Respondents. 
R l _ Appellat 


The Management of .Mohideer Anda- 
var Motor Service, Jail Roan Pudu- 
kottai and another . Respondents. 
Sri. Sakkubai Transports (P.) -Ltd,, 
Trichy-2 represented ih its Manag- 
ing Director EA 
v. : 

The Presiding Officer, Labour Court, 


Madurai aud another Respondents. 
and 

The Management of Paramagudi. Bus 
Transport | (P.) Ltd, No. 8-131, 


Madurai-Ramnad Road, Paramagudi, 
aad District | ia enelan, 


M. Palaniyandi alias Palaniswami and 
others . * yee Respondents, 


Payment of Wages Act (IV. of 1936), section 
A5—Jndustrial Disputes Act (XIV of 1947), 


sections 33-G (2), 10 (1)—Scope— Transport ` 


Workers—-Gomputation of allowances in terms 
° of money — Not within section 15 of the 
Payment of Wages Act—Gompetent within 
section 33-C (2) of the Industrial Disputes Act 
—Status of an employee, not within, -section 
33-G (2:):of the Industrial Disputes Act—Can 
be raised as.a dispute under section 10 (1). 

No machinery for computing the allow- 
ances of a workman in terms of cab 


4 





*W.A. Nos: 249,290,336 of 1970dnd ` 
95 of 1971. . -© A2th March, 1975. 





jias Deen EE provided a Sii 
15 of thé Payment of Wages Act cannot 
‘be ‘invoked forthe ‘purpose, for, ‘its scape 
in confined to deductions or delay in pay- 
ment of wages. Such a computation is 
competent only: under section 33-C (2) of 
ie Industrial Disputcs Act. 

_[Paras. 2 and 3.] 


ren Wadena question which may be 
-broúght within the scope of section 33. G 
(2) of thc. Industrial Dispvtes Act will 
‘have ‘to be inherently related to : i the 
problem of computation. But, status is 
not one such question just as a defence of 
:dismissal, or. retrenchment, which ,when 
‘disputed, could not be decided under sec- 
tion 33-G (2). They are questions which 
have to be decided by raising industrial 
disputes under section 10 (1) of the Indus- 
trial Disputes’ Act. _ [Para: 6.1 


‘Gases ı referred to == 


‘Laxman y. Dayalal Meghji and Go., (19685 1 
-L.L.J: 139: (1967) M.P:L.J. 63: (1967) 
Jab. LJ. 


74: ALR. 1967 MP. 155; 
Lakshmi: Mills Go., Ltd: v: Labou ‘Gout 
(1962) 1 L.L.J. 493: -(1963) 2 M.L.J. 184: 
"ALR. 1962. Mad. 335;'Gentral Bank. of 


‘Lhdia v. Rajagopalan, '{ 1963; 2 LL. J. 89: 


(1964) 3 S:C.R. 140: (1964) 28.G.J: 176: 
A.LR. 1964 S.C. 743; Natarajan v.-Lakshmi 
Mills Co., (1964) 2 L. L.J. 296. 


W.A. No: 1249 of 1970: Appeals under 
Clause 15 of the Letters Patent against the 
order of the Honourable Mr. Justice 
Alagitiswami, dated 30th January, 1970 
and made in exercise of the Special Juris- 
diction of the High Court in Writ Petition 
‘No. 3516 ‘of 1969 presented to the. High 
Court under Article 226 of the Constitu- 
tion of India to issue a writ of certiorari 
calling for the records connected with the 
order of the Labour, Court, Madurai in 
I.A. No. 143 of 1969 in Claim Petition 
No. 466 of 1968, dated 22nd September, 
1969 and quash the same, 
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W.A. No. 290 of 1970:—Appeal under 
Clause 15 of the Letters Patent against the 
order of the Honourable Mr. Justice Ismail 
dated 15th December, 1969 and made in 
exercise of the Special Jurisdiction of the 
High Court in Writ Petition No, 2745 of 
1969 presented under Article 226 of the 
Constitution of India to issue a writ of 
Prohibition directing the sccond respon- 
dent the Presiding Officer, Labour Court, 
Madurai herein, to forbear from proceed- 
ing further with G.P. No. 545 of 1968 on 
his file. . 


W.A. No. 336 of 1970:—Appcal under 
Clause 15 ofthe Letters Patent against the 
-order of the Honourable Mr. Justice 
Alagiriswami, dated 30th January, 1970 
and. made in exercise of the Special 
Jurisdiction of the High Gourt in W.P. 
No. 3517 of 1969 presented under Article 
-226 of the Constitution of India to issue a 
writ of certiorari calling for the records 
relating to the order of the Labovr Gourt, 
Madurai in I.A.No. 366 of 1969 in Claim 
Petition No. 73 of 1969, dated 22nd Sep- 
tember, 1969 and quash the same. 


W.A.No. 95 of 1971:—Appeal under 
Glause 15 of the Letters Patent against 
the order of the Honourable Mr. Justice 


Palaniswamy, dated 10th November, 1970 


and mace in exercise of the Special Juris- 
diction of the High Court in W.P.No. 2346 
of 1969 presented under Article 226 of thé 
. Constitution of India to issue a writ of 
certiorari calling for the, records in G.P. 
-No,27 of 1968 on the file of the 8th 
respondent and quash the order dated 
14th May, 1969- and made therein. 


P.R. Govindaswamy Ayyar for -V.G.` Palani- 
swamy, A.Ramachandran, Row and Reddy acd 
S, Varadarajule Naidu, for Appellant. - 


B. Soundarapandian and F. Mahboobjan, for 
. Respondents. eu 


The Judgment ofthe Court was delivered 
by 
Veeraswami, CF.—The scope and effcct of 
section I5o0f the Paymentof Wages Act, 
1936 and ef section 33-C (2) of the Indus- 
trial Disputes Act, 1947, arises for deter- 
smination in these cases, ‘except in one, 
where the point is whcther the question of 
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status or classification of an employee will 
also be within the ambit of section 33-C 
(2). The respondents, who are all trans- 


port workers governed by the provisions ` 


cf the Motor Transport Workers Act, 
1961, applied to the Presiding Officer, 
Labovr Covrt, Madurai, under section 
33-G (2) of the Industrial Disputes Act 
for computation in terms of money certain 
benefits and allowances they claimed to be 
entitled to under the Motor Transport 
Workers Act. They claimed these allow- 
ances and benefits as having been in 
arrears by the employers over a number 
of yeats. A preliminary question was 
raised before the Presiding Officer, Labour 
Gourt, by the employers that he had no 
jurisdiction under that section to compute 


. in terms of money the benefits and allow- 


ances claimed, but that the workers should 
have invoked section 15 of the Payment 
of Wages Act and asked for relief as in 
respect of delayed wages. The Presiding 
Officer, Labour Court, repelled this con- 
tention and sustained his jurisdiction. 
This was also the casè in Writ Appeal 
No, 290 of 1970. Butthe appellant there 
-is a workman who is aggrieved by the fnd- 
ing of Ismail, J., that whether he belonged 
to the category of a clerk or an attender 
was a question not within the purview of 
section 33-G (2)‘of the Industrial Disputes 
Act. O that vicw, the learned Judge 
allowed the petition out of which this 
‘appeal arises and thatis how the work- 
man is before us- in that appeal. _ 


ne 


2. The Payment of Wages Act, 1936, 
was enacted to regulate the payment of 
wages to certain classes of persons employ- 
-ed in industry. Wages are defined in that 
Act to cover all remuneration, whether 
by way of salary, allowances or otherwise; 
expressed in, terms of money or capable of 
being so expressed, which would be paya- 
ble to a person employed in respect of his 
employment or of.work ‘done in such 
employment. The definition includes 
many other sources of remuneration, but 
excludes a certain variety of remunera- 
tion as for instance, bonus, the value of 
any, house accommodation, travelling 
allowance and so on. Section 4 of that 
Act prescribes the time of payment of 
wages and the next section as to how 
wages should be paid, that isto say, in 


& 
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current coin or currency notes or in both. 
Section 7 provides how and in what cases 
deductions from “wages are permissible. 
Section & provides for fines. Sections 9 
to-13 also deal with deductions. from 
wages. We have then section 15 which 
provides for appointment of a Presiding 
Officer of a Labour Court or an. Indus- 
trial Tribunal constituted under -the 
Industrial Disputes Act, 1947, or under 
any corresponding law, to be the authority 
to hear and decide for any specified área 
‘call claims arising out of deductions from 
the wages, or delay in payment of the 
wages, of persons employed or paid in 
that area, including all matters-incidental 
to such claims.” The jurisdiction’ thus 
afforded to the officer appointed under 
this ‘section will extend to (1) all claims 
arising out-of deductions from the wages 
and (2) delay in payment of wages.’ But 
an application for these two reliefs should 
be made within the time prescribed by 
the proviso to sub-section (2) ofsection 15. 
These two reliefs, in order to ascertain 
their respective scope, will have to, be deter- 
mined in the light of the provisions we 
have referred to relating to the item’ for 
payment of wages'and permissible deduc- 
tions from wages. Añ appeal against 
an order dismissing either wholly orir 
part an application made under section 
15 (2) is provided for’ by section ‘17. 
Section 17 (a) provides ‘for enforcement of 
the order made under section 15° (2). 
Section 20 makes any contravention of the 
provisions stated therein an off:nce 
punishable with fine. The procedure fòr 
trial `of such offences has also been laid 
down by the Act and then there is a bar 
ofa suitin any Court of-law for recovery 
of wages‘or any deduction from wages 
in certain circumstances. ° We may men- 
tion that’ to'transport workers, the Pay- 
ment of Wages Act has been made appli- 
cable. Having regard to all-these provi- 
sions, it seems: to us‘that the scope’ of 
section 15is very limited and is circum- 
scribed by the various provisions of the Act 
we have referred’ to. ‘The scope, -as we 
consider, is confined to only claims arising 
out of deductions from wages or delay in 
payment of wages and an application 
under section 15 (2) has to be made with- 
in the- time prescribed.. In an applica- 
tion under section 15 (2), what the officer 
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concerned, would be callcd upon to deter- 
mine is whether, in.the case of a claim 
for deduction, such deduction would be 
permissible under one or the other provi- 
sions of the Act and in the case ofa claim 
for delayed wages, he would have to find 
whether the claimant for wages is entitled 
to the claim and whether the payment 
thereof was delayed in the context of the 
provision prescribing the time for payment 
of wages, Itis true that wages, as defined 
in'the ‘Act, include wages expressed in 
terms-'‘of money, or capable of being. so 
éxpressed. But where wages have -not 
been ‘expressed in terms of money,- but 
are capable of being so expressed, as in the 
case of allowance, it appears to us thatno 
machinery for computing the allowances 
in terms of money has been specifically 
provided for, In our dpinion, section 15 
ofthe Payment of Wages Act cannot be 
invoked .for ‘the purpose, for, its scope is 
confined to’ deductions or. delay in pay- 
ment of wages. Under the guise of delay in 
payment of wages, it does not appear to 
us ‘that the officer functioning under 
section 15 can be called upon to ascer- 
tain the ‘money-value of allowances. 
That, as we consider, is not incidental 
to the question of delay. in payment of 
Wages. | v. 

3. On that. view of the matter, we con- 
sider that such a computation is compe- 
tent only under section, 33-G (2) of the 
Industrial Disputes Act, That provision 
is, wide enough to cover that relief and, in 
our opinion, there is nothing in common 
between the scope- of séction 15- of the 
Payment of Wages Act and that of section 
33-G (2) of the Industrial Disputes Act. 
Where jurisdiction is concurrent under 
different provisions in different enactments 
and the jurisdiction under one of those 
provisions is general and is of a larger scope, 
it may be possible to take the view that the 
general’ and wider’ jurisdiction should 
yield place to the special jurisdiction and 
that only after exhausting the latter, the 


‘general jurisdiction can ‘be © resorted. 


Equally, it may be said that, since the 
jurisdiction is concurrent, there is no legal 
bar to the wider jurisdiction being invoked 
without resorting to the special jurisdic- 
tion. Biit this aspect of the matter does 
not.arise for our, consideration in these 
cases, as we aré of opinion that the scope 


` 
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of section 15 of the Payment of Wages: Act 
and that of section 33-G (2) of the Indus- 
_trial Disputes Act are not concurrent, but 
different the former being confined only 
to the two limited reliefs, which we' have 
indicated, On that view,,it would follow 
that Ismail, J., came to the correct con+ 
clusion. ‘ 


4. Our attention has, ‘however, been 
invited to some of the decided cases, which 
we shall briefly: notice,’ For the appel- 
lants, reference has been made to Laxman 
v. Dayalal Meghji and Go:}, and. Lakshmi 
Mills Go., Ltd: v. Labour Gourt?, decided by 
one ofus. The first of them held that the 
Labour Court had no jurisdiction to 
entertain an application under section 
33-C' (2) of the Industrial Disputes Act for 
recovery of the difference in wages actually 
paid: and the wages payable -under the 
Madhya Pradesh Minimum Wages Fixa= 
tion Act, 1962: A Division, Bench there 
was of opinion that there was no indication 
whatever-either in section, 33-C (2) of the 
Industrial Disputes Act, or insection 15 
of the Payment of Wages Act; or iv the 
Supreme Court decision in Central. Bank of 
India v. Rajagopalan®, that the scope of 
section 33-C (2) was wide enough to 
include claims under sections 2 (vi) and 
115 of the Payment of Wages Act... But 
this view of the Madhya Pradesh High 
Court was. based on its construction of 
sub-section .(1) of section 33-C . of 
the Industrial Disputes. Act .and 
in the light .of it, of,the scope of 
sub-section (2) . of that section, 
Though Lakshmi Mills . Go. ` Ltd.’ v. 
Labour Gourt?, took somewhat such. view, 
we do not think that, that view can be süs 
tained in view of the later decisions of the 
Supreme Court, as for instance ‘in Gentral 
Bank of India y. Rajagopalan’, .There the 
Supreme Court specifically held that since 
sub-section (2) of.section 33-G has’ not 
repeated the words of limitation in sub- 
section (1) the scope of sub-section (2) 
must be held to be wider than that of 


. 


sub-section (1). -, 


t 
` 





- 
-= 


1. (1967) M.P,L:J.°63 : (1967), Jab.L.J. 74 
(1968) 1 L.L.J. 139 : A.I.R, 1967 M.P. 155. 

2. (1962), 1 L.L.J. 493: (1963) 2, M.L.J. 184: 
A.I.R. 1962 Mad. 335. ` i 

3. (1963) 2 L.L.J, 89 : (1964) 3 S.C.R: 140 : 
(1964) 2S.C.J.176 : A,I,R, 1964 S.G. 743, 


~ 


[1976 


5. On the above view of the matter, we 
are inclined to think that since the juris- 
diction under section 33-G (2yo£ the Indus- 
trial ‘Disputes: Act is not concurrent, 
but they are different-in their nature and 
scope; it. was competent for the ‘Presiding 
Officer, Labour Court, to entertain the 
appliéations for computation of the allow: 
ances in terms'of:money and proceed 
under sub-section (2): of that section. 
Accordingly, Writ Appeals Nos. 249.and 
336 of 1970 as well as Writ Appeal No. 95 
of 1971 are dismissed, but with no. costs. 
We may record that so far as respondents 
T, 4 and 5 in Writ Appeal No, 95 of 1971, 
are concerned, -they do not press: their 
claim, ie i 8 oo 
6. As we mentioned, in Writ Appeal No. 
290 of 1970, the question is whether, wide 
as, the scope of sub-section (2) of section 
33-C, may.. appear to be, it will extend to 
a determination ofthe question of catego- 
visation or status of the workmah under 
the pretext of computing in terms of 
money-allowances claimed . by-the work- 
men. Oan that- question, Mr. . Rama- 
chandran, for the appellant relies on 
Central Bank of Indjav. Rajagopalan, In our 
opinion that was a case in which the 
right to: allowances was disputed as a 
defence. and the Supreme Court held 
that it was competent for the Labour 
Court to decide itas a question incidental 
to. the computation. We do not think 
that this decision is authority for the 
proposition that for deciding the question 
of: status or categorisation of employees, 
the:power under section 33-G (2) can be 
invoked. Ismail, J., relied on Lakshmi 
Mills Go. Ltd. v. Labour Gourt?, which was 
decided by-one of us and which was up- 
held in appeal in Natarajan v. Lakshmi 
Mills Go.3. The question of status of an 
employee was involved in that case and it 
was held that that was not-within the 
scope, of section. 33-G (2). . We are of 
opinion thatany incidental question which 
may „be brought . within the scope of 
section 33-C (2), will have to be inherently 
related to the problem of computation. 





11: (1963) 2 L.L.J.89: (1964) 2 S.C.J. 176 : 
(1964) 3 S,G.R. 140 :. ALR. 1964 S.C. 743. 

2.°' (1962) 1 L.L.J. 493: (1963) 2 M.L.J. 184: 
A.LR, 1962 Mad: 335.> . - 

3, (1964) 2 L.L.J. 296, 
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But status is not one such question just as 
a defence of dismissal or, retrenchment, 
which when disputed, covld not be deci- 
ded under section 33-G (2). They are 
questions which -have to--be decided -by 
raising industrial-‘disputes :- under scc- 
tion 10 (1) of the Industrial Disputes Act. 
Accordingly we dismiss Writ Appeal No. 
290 of 1970: No costs. 


S.J. 


IN THE HIGH COURT oe JUDINA 
TURE. AT MADRAS. 


PRESENT:—S. Mohan, | F. 


EEG Appeals dismissed, 


Thomas ‘|! ' | Appellant” 
g,- "a A w nie t oho tye 
Victor _ Respondent. 


(A) Mortgage—Suit for redemption —Mortgagt 
of 1076 ( M.E. )—Rurakadam i in:1093 (M.E.) 
in favour of mortgagee’s sons, he having hid 
Possession under mortgage to be on basis of 
purakadam also—Subsequent mortgage by mort- 
gagor’s representatives to first defendant—Direc- 
tion to redeem earlier mortgages—First defen- 
dant redeeming from 2. out of 5 sons of original 
mortgagee—Plaintiff suing to, redeem original 
mortgage—Suit, if- barred by limitation, 


(B) . Travancore-Gochin Regulation (WI of 
1100 ME), section 20. 

(C) Part B States (Laws) ‘Ast, 1981. 

(D) Limitation Acts of 1908 and -1963. 


The’ suit property” was “mortgaged 
on 3-2-1076 — (M.E. in” favour 
of P. The latter died leaving five sons. 
On 7-4-1093 (M.E.) a  purakadam 


was executed in favour of four of the sons - 


of P of the samie property, The puraka~ 
dam stated inter alia that the possvssion 
under the mortgage was to be on the 
basis of the` purakadam also, On 
10-4-1107 (M.E.), the mortgagor’s rep 
sentatives—father of plaintiff and Mee 
of defendants 2 and 3--executed'a mort- 
gage in favour of the first defendant direct- 
ing redemption of the ẹarlier mortgages. 
The first defendant redeemed from two 
*S,A, No, 382 of £1970. 
+ 19i September, 1975; 


.. THOMAS 2. VIQTOR ( Mohan, J.) 5 


of the sons only of the original mortgagee 
and got into possession of the suit property 
as mortgagee, In 1966, the plaintiff sued 
for redemption of the mortgages of 1076 
(M.E.) and 1093 (M. E.). The first defen- 
dant ‘contended that the suit was time- 
barred. 


Held : ins view of the recitals i in the pura- 
kadam that the possession under the mort- 
gages: was to be on the basis of that deed 
also, the mortgagors ought to consolidate 
both the mortgages of 1076 (M.E.) and 
1093 (M.E.) ; together and: piecemeal 
redemption was impossible in this case as 
per the law corresponding to the Transfer 
of Property Act before it was amended in 
1929. The right to consolidation was a 
vested right: - Since a separate redemp- 
tion ‘of the mortgage ‘of M.E. 1076 alone 
isnot possible, the present suit for redemp- 
tion-thereofis not barred Paras. 12-and 18.] 


Cases referred to, :— 


Syed Yousuf y. Syed Mohammed, 1967) 2 
§.G.R, 318: (1967) 2 S.G.J. 244: (1967) 
2 An W.R.. (S.C.) 58: (1967) 2 M.L.J. 
(S.C.) “58: ALR. 1967 §.C. 1318; 
Nachappa Goundan v.  Samiappa Goundan, 
(1946) 2 M.L.J. 35: 230 I.G. 387:A.LR. 
1947 Mad. 18:° Bhaskaran Moothathu v. 
Agnisaramaru Nambori, (1946) T.L.R, 546; 
Pakavathi Neelakantan v. Ummini Pillai, 
1952 K.L.T. 129; A.L.R. 1952-T.G, 2953 
Mohammad Akbar Khan v. Musammat Motai, 
(1947) 74 I.A. 285 : (1948) 1 M.L.J. 
130: 61 L.W. 76: ALR. 1948 P.C. 36; 

Lala Sont-Ram v. Kanhaiya Lal, (1918) ‘40 
L.A, 74: TL.R. 35 All. 227. 


Appeal against the decree of the 
District.Gourt, Kanyakumari at Nager- 
coil in Appeal Suit No. 244 of 1963 pre~ 
ferred against the decree of the Gourt‘of 
the: District -Munsif of Padmanabha- 
puram in Original Suit No. 471 of 1966. 


P, Ananthakrishnan Nair, for Appellants 
S: Padmanabhan, for Respondent. . 
The Court delivered the following 


JUDGMENT: —The 8th defendant is the 
appellant in: the ‘second: appeal. The 
short facts are as follows: — 


a. The father of the plaintiff, Vedamani 
Nadar was. the owner of 28 cents, while. 
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the father of defendants 2 and 3 was the 
owner of another 22 cents. Both of them 
jointly executed a mortgage deed under 
Exhibit A-5, dated 10-4-1107 
(M.E.) in favour of the first defendant. 
In Exhibit A-5, it was’ undertaken ‘to 
deal with the prior mortgage Exhibit 
A-1, dated 3-2-1076 _(M.E.), which 
prior mortgage was executed by the 
predecessors in title of the mortgagor’ S 
principal under Exhibit A-5 in favour of 
one Poruthiyudayan. The mortgagee 
Poruthiyudayan, died leaving behind 5 
sons. Ou. 7-4-1093 ` (M.E.), under 
Exhibit A-2, the mortgagor executed a 
purakadam deed i in favour of the 4 sons of 
Poru thiyudayan. It is only after these 
transactions that the mortgagors executed 
Exhibit A-5 directing the redemption of 
the prior mortgages under Exhibits A-1 
and A-2. The first defendant paid 2,400 
fanams, towards the discharge of these 
deeds. Outofthe mortgage amounts, the 
plaintiff’s father being the owner of 28 
cents, received 1,300 fanams and defen- 
dants 2 and 3 together, received 1,200 
fanams ‘being the owners of 27 cents. 
As per the’morigage, the first défendant is 
in possession and enjoyment of the suit 
prone ty as CO eee. aes 


While so, Vedaeoant Nadar, the father 
of the plaintif partitioned his property 
by Exhibit A-7, dated 5th October, 1933, 
by which the 28 cents fell to the share of 
the plaintiff. By the, deeds: dated 
6-10-1105 and 23-2-1109 (M.E) | the 
mortgage dated. 3-2-1066 (M.E.), is 
acknowledged and hence the mortgage 
is not barred by limitation, Under these 
circumstances, the .suit is filed for 
redemption, 


4. In the written statement of the first 
defendant, it is contended that the mort- 
gage deed recites to redeem the prior 
mortgag-s Exhibits A-1 and A-2. The 
first defendant has redeemed from only 
2 of the 5 sons, Therefore, the other 
three sons of the original mortgagve ought 
to have been impleaded. In any event, 
without paying the mortgage, there can- 
not be any redemption by the plaintiff. 


5. On similar iie, the other defendants 
also filed written statements, 


~ of 50 years of` limitation 


It. was. 
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mainly contended that the rights of 
redemption had become barred. 


6. The learned trial Munsif, on a con- 
sideration of the oral and documentary 
evidence passed a preliminary decree for 
redemption. Os appeal, in A.S.No. 244 
of 1958, the said finding of the trial 
Court, was confirmed by the learned 
District ; Judge of Kanyakumari. Hence, 
the present second ‘appeal. 


7. The only point that arises for my 
determination is, as to whether the suit is - 
barred by limitation. 


8. Mr. Ganapathi Suibramania Lyer, 
learned counsel for the appellant, strenu- 
ously contends before me that upon the 
exccution of the E section 20 
of the Travancore Regulation VI of 1100 
(M.E.) gets attracted,as a result of which 


the limitation of 50 years will have to be 


computed fro the date-of the puraka- 
dam. 111951 the- Part-B States . (Laws) 


Act,- - 1951 came into force and 
kaded the Indian Limi tation - Act, 
1908, to Travancore, the result of 


which would be that within two years 
since the coming. into force of Part-B 
States (Laws) Act,1951, the suit ought to 
have been filed. In so far as it has not 
been done, the present suit for redemption 
is barred. In support of this submission 
the learned counsel relied on Syed Yousuf 
v. Syed Mohammed?. 


9. These submissions are countercd by 
Mr.'S. Padmanabhan by contending as 
follows: (a) the recitals of Exhibit A-2 are 
to the effect thatthe mortgagee’s posses- 
sion will be on the basisof Exhibit A-2, 
Such being the position, it was not open 
to the mortgagor ‘to redeem the 
mortgage piecemeal. Therefore even 
without reference to the’ Travancore- 
Cochin Limitation Act, if the period 
is reckoned 
from Exhibit A-1 of the year 1076 
(M E.) (1918), itis well open to the 
mortgagors to ‘ redecm-the property. 
(b) Though the provisions-of the Transfer 
of Property Act were not made applica- 
ble directly to : Travancore-Gochin, the 
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- - principles adumbrated, therein were made 


applicable to Travancore-Cochm: One 
-such provision was section 61, as it stood 
prior to the Amending Act II of 1929, 
under which the mortgagor was in duty 
bound to consolidate all the mortgages. 
If, therefore, a scparate redemption of 
Exhibit A-1 was not possible, it cannot 
be contended that the right of redemption 
had become barred. (e) In any event be- 
fore the expiry of the period of limitation, 
the new Limitation Act of 1963 had come 
into force, and therefore, it cannot be 
contended that the’suit ought to have been 
filed within 2 years after the passing of 
Part-B States (Laws) Act, 1951. In sup- 
port of these submissions, the learned coun- 
sel relics on Nachappa Goundan v. Samiappa 
Goundan}, Bhaskaran Moothathu v, Agnisara- 
maru Namboorz®, Pakavathi Neelakantan v. 
Ummini Pillai? and - Mohammed Akbar 
Khan v. Mussammat Motai*, . 


xo. In reply, Mr. Ganapathi Subra- 
mania Iyer, learned counsel for the appel- 
lant says that the execution of purakadam 
does not giye an extended period of limita- 
tion ‘and once limitation started running 


r 


it cannot be arrested. ~~ ‘io ~- 


x1, Undoubtedly, by the execution of 
purakadam under Exhibit A-2, section 20 
of Travancore Regulation No. VI of 1100 
will be’ applicable.” That ‘categorically 
states that the périod of limitation has to 
be reckoned from the date ofsuch piraka- 
dam and the said period is 50 years. On 
ist April, the Part-B States (Laws) Act of 
1951 came into force and extended the 
Limitation - Act, 1908, -to-.- Travancore- 
Cochin. The result was that the Travan- 
core Regulation VI 0f1100 stood repealed 
by section 30 of the Indian Act. On this 
basis, it is contended that there:is no 
period of limitation prescribed: for a pura- 
‘kadam under the Indian Limitation Act 
of 1908, and consequently, the suit ought 
have been filed within 2 years viz., by 
1953. Therefore, the present suit filed in 
1966 is hopelessly barred by limitation: 
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In advancing this contention, the follow- 
ing passagein Syed Yousuf v. Syed Moham- 
med‘, is . pressed into service: l 


Ex facie, section 30` applied to a suit 
- for which the. period of limitation pres- 
cribed ‘by the ‘Indian Limitation Act, 
1908 is shorter than thc period of limita- 
tion prescribed by the corresponding 
law in force in the Part B State.’ Now, 
the Hyderabad Limitation Act did not 
apply to asuitfor recovery of possession 
of: a wakf property. The result was 
- that. under the corresponding law in 
- forcein Hyderabad, there was no limita- 
‘tion for such a suit. In other words, ' 
the period of'limitation prescribed for 
the suit by the. corresponding law in 
Hyderabad was. an unlimited period. 
Article 142 of the Indian Limitation 
- Act; 1908 applied to a suit for recovery 
-of possession of the .wakf property. 
- ASit prescribes a shorter period of limi. 
tation for the institution of the suit, 
section 30 enabled the plaintiffs to insti- `- 
_ tute the suit within a period of two years 
` after Ist April, 1951. The Part B 
States (Laws) Act,1951 while extending 
the Indian Limitation Act, 1908 to 
- Hyderabad thus allowed the plaintiffs 
reasonable time to institute the suit for 
` recovery ofthe property. The extension 
of the Indian Limitation Act, 1908 to 
Hyderabad: and the comnscquential 
change in law prescribing a shorter 
priod’ limitation did not confiscate 
- the existing cause of actionand must be 
regarded as an alteration in the law of 
' procedure for its -enforcement, We 
must, therefore, apply the normal] rules 
that the law of limitation applicable to 
the suitis the law in force at the date of 
_ the institution of the suit. The- suit-is, 
` ‘therefore, governed by the Indian Limi- 
tation Act, 1908. ` : 


12. Though these observations seem to 
support the contention of the learned 
counsel for thé appellant, to.a greatextent, 
in making these submissions, he ignores 
the recitals occurring in Exhibit A-2,. 
since thereunder it is stated that the pos- 
session under the mortgage deed shall 
be On the basis of Exhibit. A-2 also. 


: Under these circumstances, the mortga- 





— 


1. (1967) 2 S.C.R.:318 : (1967) 2 S.C.J. 244, 
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gors ought to consolidate both the’ mort- 
gages and redeem ‘Exhibit A-l and -A-2 to 
together and piecemeal redeniption was 
imp ossible,as per the law under the Trans- 
fer of Property Act that stood prior to the 
Amending Act II of 1929.. This right of 
consolidation was not a mere right -to 
have the advantage of an existing statute, 
‘but it was a vested right in the property. 
Thisis the dictum laid down in Nachappa 
Goundan v, Samiappa Goundan*. ` 


13. No doubt, the Transfer of Property 
Actas such, did not apply to Travancore- 
Gochin, then. But the principles enunci- 
ated ‘therein were made applicable: It 
was held in Bhaskaran Moot katku w. Agni- 
saramaru Namboori?, that all the mortgages 
over the same property.in favour of one 
and the same person must be simultane- 
ously redeemed. - It was further held that 
the right of redemption involves the obli- 
gation to discharge all. the debts’ due.to 
the partiuclar creditor, as against whom 
redemption is sought. ; . 


r4. Again in  Pakavathi Neelakantan v. 
Ommini Pillai’, it was held : á 
“Notwithstanding the fact that the 
Transfer of Property Act was not law in 
Travancore and Gochin before its intro- 
duction there, the principle which sec- 
tion 61 (before its amendmentin 1929) 
impliedly recognised was applicable 
-to Tranvancore and. Cochin -and all 
the mortgages.over the same property 
in favour of one and the same person 
must. be simultaneously redeemed, 
` and the mortgagor is. not entitled to 
redeem one without redeeming the 
‘other or others.’ ' `., a 


15. The above rulings full support the 
stand of Mr, Padmanabhan, learned 
counsel for the respondent. 


16. Lala Soni Ram v, Kanhaiya Lal*, was a 
case wherein the question arose whether 
by reason of acknowledgment by deeds of 
‘1866 and 1867, ‘the limitation could be 
extended. It was held that it was not so 
‘extended, since those’ acknowledgments 
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were not made by a person through - 


whom -the defendants ‘claimed title, and 
therefore; the statutory time continued to- 
run, during the period between 1883 and 
1898.. This case is clearly distinguish- 
able. So ; es 

r7.. To my mind, it appears that the recit- 
als in Exhibit.A-2, to.which I have made 
a reference earlier, are of great conse- 
quence and of,immense value in deciding 
the, point of limitation. The fallacy in the 
argument of Mr. Ganapathi Subramania 
Iyer is, that he wants to reckon the 40 year 
period of, limitation from the date of the 
purakadam,-Exhibit A-2 without referen- 
cé to the recitals contained therein. , 


18. Thus, I am in entire agreement with 
the findings of the Courts below. ‘Conses 
quently, I hold that there are no merits 
in the second appeal and ‘the same ‘shall 
stand dismissed. -In the-circumstances of 
the case, I make no orders as to costs. No 


? a a4 


leave; ee 
R.S.. - ——— AÅppeal-dismissed. 


IN THE HIGH ‘COURT, OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—G. Ramanujam, J. 


The Burmah Shell Oil Storage and 
Distributing Company of India Ltd; 
Indian Bank Buildings, Madras-1. 

«+ Petitioners® 
The Government of Tamil Nadu rep- 
resented by the Chief: Secretary to 


Government, Fort St.- George, 
Madras-9 and others: .. - Respondents. 


Industrial Disputes Act {XIV of 1947), sections 
10. (1), 12—Jndustrial disputes— Manage- 
ment also can raise—Management can approach 
Concilation Officer under section 12 (1). ` 


Having regard to the object of the Indus- 
itia] Disputes Act of preventing industrial 
unrest and of providing fora mode of settle- 
ment of industrial disputes and the wide 
language contained in section 10 (1) of.the 
Act, a Management company. can also 


* W.P. Nos. 4992-and 4993 of 1975. 
‘12th December, 1975. 


ai 


- 


any 


„` Taise an industrial dispute which may’ 
' properly form the subject-matter of a re~ 


ference under section 10 (1) [ Para. 10.] 


Section 12 does not suggest that the conci- 
(iation should be sought only by'the work- 
men and not by the management. The 
company can also approach the Concilia- 
tion Officer under section 12 (1) if there is 
a dis-agreement between the management, 
‘and the workmen on certain vital Matters 
which are likely to affect industrial peace 
and to create industrial unrest and also for 
reference under section 10 (1) if such con- 
ciliation fails: [Para. 12.] 


Cases referred to :— 


Grown Aluminium Works v. Their Workmen, 
{1958) 1 L.L.J. 1 : (1958) M.L. J. (Gri) 
109 : (1958) S.C.R. 651 1958 S.C.j. 
209 : A.LR. 1958 S.C. 30 ; Mill Owners 
Association’ v. Labour, (1966) 1°L.L.J. T: 
(1967) 1 S:C.J. 360 : (1966) 15 .C, R.. 382: 
A.LR. 1966 S.G. 497. 


Petitions under Article 226 of the Consti- 
tution of India, praying that ‘in the cir- 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 


4 


be pleased to issue a writ of (1) Gertiorart. 


calling for the records in G:O. Rt. No.1327 
Department of Labour and Employment 


dated 19th June, 1975 and. quash the 
said G.O. Rt. No. 1327 dated 14th] une, 


1975 passed bythe1st respondent (W.P.No, - 


4992 of 1975) and (2) Mandamus directing 
the first respondent,Government of Tamil 
Nadu to refer specifically four demands 
raised by the petitioner company viz (1) 
Dearness Allowance (2) Rationalisation of 
Pay Roll (3) Rationalisation of Duty 
Allowance for Clerks at Tondiarpet 
installation and (4) Retirement age along 
with the demands of the thira respondents 
union in the I.D. No. 44 of 1975 
Industrial Tribunal, Madras respectively. 
P.K. Kurian of Messrs. King and Patridge, for 
Petitioners. = 

T. Satkiadev,” Assistant ` 
Pleader, for Ist, Respondent. 


S. Ramaswamy and R, Sanjay Mokan, for 
3rd Respondent. z 


` 


Government 


The Gourt made the following 

ORDER.—Since both the above writ’ peti- 

tions filed by the same petitioner against 
M LJ—2 
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the-same respondent arise out of the same 
facts, they are dealt with together. 


2. Certain disputes arose between the 
petitioner-company and the third respon- 
dent-union arising out of a chapter of 48 
demands raised by the union. The con- 
cerned Labour Officer held conciliation ` 
and sent a failure report on 21st December 
1974 to the first respondent. . The first 
respond ent-by G.O. Rt. No. 1327 dated’ 
19th June, 1975 referred 10 of the demands 
for adjudication by the Industrial Tribu- 
nal and in G.O. Rt. No. 1328,dated 19th 
June, 1975, -declined adjudication 
on other demands raised by the -union. 
Out of the ten demands referred, four re- 
lated to revision of (1) dearness allowance, 
(2) pay scales, (3) duty allowance and (4) 
retirement age. The company had raised 
a counter demand in respect of these de- 
mands that there should be a reduction 
instead of enhancement as claimed by the 
workmen. Since these counter demands 
made by the company had not been refer- 
red for adjudication along with the rele- 
vant demands. made,by the, workmen, 
the company has challenged.the validity 
of the first G.O. in W.P. No. 4992 of 1975 
referring the ten demands of the union 
for adjudication on the ground that their 
allied demands should have-also been 
referred to. The company also seeks a writ 
of mandamus from this court in W.P. No. 
4993 of 1975 to direct the first respondent 
to refer its counter demands to the Tribu- 
nal to'be adjudicated upon, along with the 
demands already referred to in the first 
G.O. 


3. A perusal of the said G.Os. shows that 
the first respondent did not at all consider 
the counter demands of the company in 
relation to the said 4 matters. “In the 
said G.Os. the first respondent has not 
said anything in relation to the same as 
to whether-they are referred or not. It is 
seen that from the beginning the company 
has been insisting that its counter demands 
in relation to the said four matters have 
also to be considered along with the rele- 
vant demands of the union and that, the 
demands of the union cannot be adjudi- 
cated upon without reference to the claims 
of the company in respect of those four 
matters, ` 
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4. The learned counsel for the petitioner 
contends that the first respondent has 
erroneously proceeded on the basis that 
_ the management cannot raise an indus- 
trial dispute and that a reference to the 
Industrial Tribunal cannot be made at its 
instance, and that it is well-established by 
now thata reference can be made even at 
the instance of the management. The 
learned counsel refers to the decisions in 
Grown Aluminium Works v. Their Workmen+ 
and Mill Owners’ Association v. Labour, in 
support of his plea that there can be a 
reference under section 10 (1) (ce) of the 
Industrial Disputes Act at the instance of 
the management. In Crown Aluminium 
Works v. Their Workmen+, certain changes 
in the working hours, bonus, etc., proposed 
by the management as economy measures 
were opposed by the union as being pre~ 
judicial to them. This dispute was ulti- 
mately referred to the Industrial Tribu- 
nal. Before the Tribunal the manage- 
ment contended that as economy measures 
they are entitled to revise the wage struc- 
ture to the prejudice of the workmen. It 
was heldby the Tribunal that the payments 
sought to be cut down by the manage- 


ment were purely concessional payments 


and that therefore, the workmen had no 
right to claim them as constituents of their 
wage structure. On appeal, the Labour 
Appellate Trbunal held that the so-call- 
ed concessional payments have been en- 
joyed by the workmen for a pretty long 
time as of right and as part of their basic 
wages and dearness allowance and as such 
they have become a term of the conditions 
of service, that it has been the convention 
with Industrial T ribunals not to reduce the 
existing emoluments of workmen to their 
prejudice and that therefore, the changes 
proposed could not be allowed. When the 
matter came before the Supreme Court, 
the management contended that the 
Labour Appellate Tribunal was in error 
in assuming that it has been the conven- 
tion with Industrial Tribunals not to re- 
duce the emoluments of the workmen to 


i 

Y. (1958) I L.L.J. 1: (1958) M.L.J. (Gr), 
109: (1958) S.G.R. 651 : 1958 S.G.J. 209: 
A.I.R. 1958 S.C. 30. 


2, (1966) 1 L.L.J. 1: (1966) 1 S.C.R. 382 : 
(1967) 1S.C.J. 360: A.I.R. 1966 S.C. 497. 
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their prejudice under any circumstances» 
and that just as a rise in the cost of living 
index and some other factors may justify 
revision in wage Structure in favour of the 
workmen so should the revision ofthe wage 
structure be permissible in favour of the 
employer in case the financial position of 
the employer had considerably deteriorat- 
ed or other relevant factors indicate such 
as revision. The Supreme Court accept- 
ed the said contention-and observed : 


s We do not think it would be correct 
to say that in no conceivable circumstan- 
‘ces can the wage structure be revised to 

the prejudice of workmen. When we 
make this observation, we must add that 
even theoretically no wage structure can 

or should be revised to the prejudice of 
workmen if the structure in question falls 
` in the category of the bare subsistence or 
the minimum wage. If the wage 
structure in question falls in a higher 

‘category, then it would be open to the 

employer to claim its revision even to 

the prejudice of the workmen provided 

a case for such revision is made out on 

_the merits to the satisfaction of the 

Tribunal.” -. 


In Mill Owners’ Association v. Labour+, The 
Supreme Court while laying down certain 
principles to be followed in fixing the wage 
structure of industrial employees expressed, 
the view that though the claim of the em- 
ployees for a fair and higher wage is un- 
doubtedly based on the concept of social 
justice, industrial adjudication must take 
into account the problem of additional 
burden which such wage structure would 
impose upon the employer and consider 
whether the employer can reasonably be 
called upon to bear such burden, that the 
task of constructing a wage structure must 
be tackled on the basis that such wage 
structure should not be changed from time 
to time, that in dealing with such a prob- 
lem which is difficult and delicate the 
financial position of the employer, the. 
future prospects of the industry and the 
additional burden which may be on the 
consumer must all be carefully examined. 
A broad and, overall view of the financial 
position of the employer, the natural and 


re 


4. (1966) 1 L.L.J. 1: (1966) 1 S.C.R. 382 : 
(1967) 1 S.C.J. 360 tA-LR. 1966 S.C} 497. 


I) 


just claims of the-employees for a fair wage 
and the capacity of the employer to pay 
it should all be taken into account, and in 
determining such a capacity, allowance 
must be made for a legitimate desire of the 
employer to make a reasonable profit. 
One other aspect-which the Supreme 
Court has touched upon is this : 


x 


“ The other aspect of the matter which 
cannot be ignored is that if a fair wage 
structure is constructed by industrial 
adjudication, and in the course of time, 
experience shows that thé employer can- 
not bear the burden of such wage struc- 
ture, industrial adjudication can, and 
in a proper case should, revise the wage 
structure, though such revision may re- 
sult in the reduction of the wages paid to 
the employees. It is true that normally, 
once a wage structure is- fixed, emplo- 
yees are reluctant ot face a reduction in 
the context of their wage pocket ; but 
_like all major problems associated with 
industrial adjudication, the decision of 
this problem must also be based on the 
major consideration that the conflicting 
claims of labour and capital: must be 
harmonized on a reasonable basis ; and 
so, if it appears that the employer can- 
not really bear the burden of the increa- 
sing wage bill, industrial adjudication; 
on principle, cannot refuse to examine 
the employer’s case and should not hesi- 
tate to give him relief if itis satisfied that 
if such earlier relief-is-not given, the 
‘employer may have to close down his 
business, It is unlikely that such situa- 
tion would frequently arise, but, on 
_ principle, if such situations arise, a 
claim by the employer for the reduc- 
tion of the wage: structure cannot be 
rejected summarily.* 


Relying on the above ` decisions of the 
Supreme Court, the learned counsel for the 
_ petitioner contends that the managements 
also are entitled to demand 2 downward 
revision of the wage structure if the cir- 
cumstances, existed for such a revision. 
The company has demanded in answer to 
the union’s charter of demands for (1) 
. reduction of the high rate of dearness al- 
lowance, (2) rationalisation of pay roll, 
(3) rationalisation of duty allowance and 
(4) reduction in retirement age. It is 
urged, by the counsel that the reference 
to the Tribunal of the demands made by 


~ 


‘thly revision. 
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the workmen without referring the de~, 
mands made by the company for reduc= 

tion oí the existing wage structure etc., 

is not, in law, justified. It is also pointed 

out that the Government have acted with- 
out jurisdiction in referring only the de- 
mands made: by the workmen for upward. 

revision of the wage structure etc., without 
reference to the ‘petitioner’s demands for 
modification of the ‘existing wage struc- 
ture -to the prejudice of the workmen. 


5. As regards cearness allowance, the 
union’s demand is that it should be paid. 
on the cost of living index of the pre-month 
on certain rates and the company’s case is. 
that the rate of escalation of dearness al- 
lowance should be reduced and that a ceil- 
ing on dearness allowance should be fixed. 
On the question of rationalisation of pay 
roll the union’s demand is for an upward 
revision of the scheme of dearness allow- 
ance. But the company had insisted for in- 
troduction of a quarterly review of dear- 
ness allowance instead of the existing mon- 
As regards the rationalisa- 
tion of duty. allowance, -while the union. 
asked for an upward revision of the duty 
allowance and for payment of duty allow- 
ance, to.clerks working inthe said instals 
lation, ‘the company claimed that there if 
no justification for ihe upward, revision, 0, 


_the duty allowance and that in any event- 


duty allowance will not be paid for those 
days on which a clerk is absent from work 
on account of leave or for any other rea- 
son, and that it will be paid only for the 
actual days worked, As regards the retire- 
ment age, the union demanded the exis- 
ting retirement age should be raised,while 
the company wanted to reduce the same. 


6. - It is the case of the company that as 
thé Government referred specifically the 
four demands made by the workmen 
among others, the Tribunal can either re- 
ject the claim of the union or allow the 
same eith er in part or in their entirety,that 
having regard to the order of reference 
made by the Government, the Tribunal 
cannot go into the claim of the company 
that there should be a downward revision 
in relation to the four matters, unless the 
counter demands made by the company 
are also referred to. 


7. In the counter-affidavit filed, the first 
respondent has’ stated that all the four 
issues raised by the company have been 


12 THE MADRAS LAW 


taken into account while referring the rele- 
vant demands of the union to the Tribu- 
nal for adjudication in G.O. Rt. No.1327 
dated 19th June, 1975, that having regard 

to the fact that the issues already referred 

are wide enough to cover the company’s 

claims, the company can agitate its claims 

before the Tribunal without another ses 
parate order of reference, and that, there is. 
no need to refer to and deal with the claims 
of the company as if, they were separate 
and independent demands dissociated 

from the demands made by the union. It 
is said that in any event if the company 

feels that its claims have not béen covered 

by the reference already made, it can in- 

voke section 9-A of the Industrial Disputes. 
Act and that would result in an industrial. 
dispute. Thus the stand taken by the 

Government in the counter-affidavit is 

that where a dispute has arisen on certain 

demands raised by the workmen, the com- 

pany cannot expect the Government to 

pass separate’ orders of reference on the 

issues raised by it. e 


$. `The stand taken by the’. union, is that 
the first respondent was justified in not 
making a separate referencè onthe claims 
made by the company, that the dispute al- 
ready referred to the Tribunal will cover 
its claims as well, and that in any event 
there cannot be a reference to the Indus-. 
trial Tribunal under séction 10 (1) at the 
instance of the company. oo 


g. On these rival contentions, the two 
questions that arise for consideration are 
(1) whether there could be a reference un- 
der section 10(1)of the Indystrial Disputes 
Act at the instance of a management, and 
(2) whether on the reference already made, 
the management can plead and seek adju- 
dication by the Tribunal on its claims that 
there should be a downward revision of 
(1) dearness allowance, (2) the pay struc- 
ture, (3) duty allowance, and, ( 4) retire- 
ment age. 


zo. Asregards the first question, itis true 
as pointed out by Mr. Ramaswami, learned 
counsel for the union, there has been so 
far no reference made to the Tribunals or 
Labour Court under section 10 (1) (¢) or 
(d) at the instance of the management 
under section 10 (1) (c) or (d) and that it 
is always the union of workmen who had 
raisedindustrial disputes and moved the 
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Government for reference to a Tribunal 
for adjudication of the said disputes. But 
that circumstance in my view cannot go- 
vern the interpretation of the provision in 
section 10 (1) of the Industrial Disputes 
Act. ` The relevant portion of section 10 
(1) is set out below: 


“10. Reference of disputes to Boards, 
Gourts or Tribunals.—({1) Where the ap- 
propriate Government is of opinion that 
any industrial dispute exists or is ap- 
prehended, it may at any time, by order 
in writing :— 


(b) .. 


' (c) refer the dispute or any matter 
appearing to be connected with, or rele- 
vant to, the dispute, if it relates to any 

- matter specified in the SecondSchedule, 

_ toa Labour Court for adjudication ; or 


(d) refer the dispute or any matter ap- 
pearing to be connected with, or rele- 
vant to, the dispute, whether it relates - 
- to. any matter specified in the sécond 
Schedule or the Third Schedule, to a 
Tribunal for adjudication. ” 


The above section does not indicate that 


. the Government can make a reference to 


the. Labour Court or to the Tribunal of a 
dispute only at the instance of the work- 
men. The language of section 10 (1) 
seems to suggest that whenever the Go- 
vernment is of opinion that any industrial 
dispute exists or is apprehended, it may re- 
fer the ‘dispute: It may be, in most of the 
cases the disputes. arise by the workmen 
making certain demands on the manage- 
ment and the management resisting the 
same. But it is possible that the manage- 
ment wants to modify the existing condi- 
tions ofservice by reducing the salary and 
allowances payable to them or by increas- 
ing the workload and working hours or 
the reduction of holidays etc., and. when 
the workers resist the same, the manage- 
ment may seek a reference without unila- 
terally bringing about the changes or giv- 
ing effect to the proposed modification. I 
am not inclined to agree with the conten- 
tion of the union that the only way open 
to the management in such a contingency 
is to unilaterally give effect to the proposed 
modification of the conditions of service 
leaving it open to the union to take up the 


IL} 


issue and seek a reference on the proposed 
revision. Acceptance of such a conten- 
tion will mean that the management 
should create ‘an industrial unrest by uni- 
laterally modifying the conditions of ser- 
vice to the prejudice of the workmen so as 
to enable the union to seek a conciliation 
and thereafter a reference on the question 
of the management’s unilateral modifi- 
- cation of the conditions of service. Hav- 
ing regard to the object of the Industrial 
Disputes Act of preventing industrial un- 
rest and of providing for a mode of settle- 
ment of the indystria] dispytes and the 
wide language contained in section 10 (1) 
the management, in my view, can also 
raise an industrial dispute which may 
‘properly form the subject-matter of a re- 
ference under section 10 (1). 


rx. Section 12 dealing with the duties of 
Conciliation Officers also suggests that an 
industrial dispute may also be raised by 
the management. Section 12 (1) -says 
that where an industrial dispute exists or 
is apprehended the Conciliation Officer 
must hold conciliation proceedings in the 


prescribed manner. Secfion 12 (2) states _ es, duty allowance and the retirement age 


- and that there is no.teéessity for aseparate 


that for the purpose of bringing. about a 
settlement of sucha disp ute the Concilia- 
tion Officer has to investigate the dispute, 
do all things necessary for the purpose 
- of inducing the parties for coming to a 
fair and amicable settlement of the dis- 
pute. Ifa settlement is arrived at by the 
parties before the Conciliation Officer 
Section 12 (3) enjoins him to send a report 
to the Government along with 2 memo- 
randum of the settlement signed by the 
parties to the dispute. Sub-section (4) of 
section 12 says that if no such settlement 
is arrived at, the Conciliation Officer shall 
send a report setting out the reasons as to 
why a settlement could not bè arrived at. 
- Sub-section (5) provides that on a consi- 
deration of the report sent by the Goncilia- 
tion Officer, the Government has to consi- 
‘der the question of reference to a Labour 
Court or to 2 Tribunal. Thus, section 12 
does not suggest that the conciliation 
should be sought for only by the workmen 
and not by the management. Perhaps it 
is because of the wide language used in 
sections 10{1) and 12 of the Act the Sup- 
reme Gourt had expressed in the decisions 
referred to above that like all problems 
associated with industrial adjudication, 
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the problem of wage structure must be 
based on the proper consideration of the 
conflicting claims of labour and capital, 
that there must be a harmonisation on a 
reasonable basis, and that if it appears 
that the employer cannot really bear the 
burden of an increasing wage bill, indus- 
trial adjudication cannot refuse to examine 
his case and should not hesitate to give him 
relief if it is satisfied that if sych relief is not 
given the employer may have to close 
down his business. 


12. Iam, therefore, inclined to take the 
view that the company can also approach 
the Conciliation Officer under section 12) 
(1) if there is a disagreement between. the 
Management and the workmen on certain 
vital matters which are likely to affect in- 
dustrial peace and to create industrial un- 
rest and also for reference under section 
10 (1) if such conciliation fails. 


13. As regards the second question, the 
stand taken by the Government and the 


‘union is that even in the existing reference 


the com pany can put forward its plea for a 
reduction of dearness allowance, pay scal- 


Teference on those issues. But having re- 
gard to the points set out for adjudication 


_ In the annexure, it is not possible to say 


that the company will be entitled: to raise 
its pleas in respect of all the above four 
Matters. .The annexure to the impugned 


. order sets out the following questions for 


adjudication. 
(1) To fix the age of retirement of the em~ 


-ployees and the date from which it should 


be given effect to. . 
(2) To fix the quantum of bonus payable 


- to the employees for the year 1973. 


(3) Whether the demand of the workmen 
for revision of scales of Wages for various 
categories of workmen is justified ; -if so, 


_to fix the date. 


(a) The revised scales of wages ; 

(b) The manner of fitment ; and 

(c) The date from which the revision 
should be given effect to. 


(4) Whether the demand for revision of 
the scheme of dearness allowance is justi- 
fied ; if so, to formulate the revised scheme. 


“ 
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{5) Whether the demand for revision T 
the existing leave facilities ` is justified; 

so, to To~ the revised leave facilities = 
be provided. 


` (6) Whether the demand for leave fare 


assistance is justified; if so, to formulate a 
scheme. 


(7) Whether the demand for duty. al- 
Jowance is justified ; if so, to fix the rate. 


(8) Whether the demand for payment of 
Junch/supper/tiffin allowance is justified 


_ ifso, to fix the rate of allowance?to be paid 
. under each item. 


(9) Whether the demand for payment of 
‘house rent allowance is oe i if so, » to 


i fix the rate, 


i (10) ‘Whether the demand for p ajjinent of 
* city compensatory allowance is i Justified . 


: af so, to fix the rate.” 


14. Items 1 and 7i in Tea annexyre den l 


with the age of retirement and duty-al- 


lowance. In my view they are wide. 
enoygh to include the management's plea . 


thatthere should be -a reduction in the 


retirement age ‘and duty allowance; and . 
therefore, the stand taken-by the Govern-_ 
ment and the Union thag the -manage= 


ment can urge all its pleas including: the 
plea for.reduction of the retirement age. 
and duty-allowance before the Tribunal, 
on the questions as referred appears to be 
tenable.- Therefore, there is ‘no necessity 
or justification for making a separate 
teference on that question as ee by 
the company. 


- 15. However, on the question of revision 
of dearness allowance and rationalisation 
of pay rolls, the questions referred (items 
4 and 3)appears to cover ónly the demands 
made by the workmen for upward revision 
and not the company claim for a down- 
ward revision. On the question as referr- 
ed to in relation to these two matters, the 
company’s claim that there-should be a 
‘downward revision of the pay scales and 
dearness allowance cannot be gone into. 

Therefore the questions (items 3 and, 4) 
relating to the rationalisation of pay rolls 
and revision of dearness allowance cannot 
be said to be comprehensive enough to in- 
clude the claim raised by the company that 
there should be a substantial reduction in. 
the salary as well as dearness allowance. 
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That the company raised its claim for 
downward revision in respect of both the 
matters even in the first i instance as soon as 
the workmen demanded an upward, 
revision of those items, is clear from its 
letter dated 20th May, 1974 addressed to 
the General -Secretary of the Union and 
its letters dated 18th June, 1974. and 6th 
November, 1974 addressed to the Labour 
Officer. The report of the Labour Offi- 


' cer sent to the Government specifically 


refers to the four demands made by the 
company before him, and to the sugges- 
tion of the company that: È: . 


a Since their demands on dana al- 


' lowance and retirement age have also 
been raised by the union, these demands 

' could be referred for adjudication 
simply as dearness allowance and re- 
tirement age without details of the de- 
mands raised by either-party. Accord- 

- ing to the management, by this both 
the parties would be able to press their 

. views and contentions and: the adjudi- 
cator would have an open and free hand 
‘to ‘decide the i Issues.’ 


In the light of the above report from the 
Conciliation Officer and the specific issues 
raised by the company with reference to 
the claim of the workmen for revision of 
dearness allowance and pay scales, the 


_Goveinment showld have referred the dis- 


pute in respect of those two matters in 
general terms instead of restricting the re- 
ference to the eae made zi the work- 


_-men. 


16. . Apart from the question as to whe- 
ther ‘the management can seek a refe- 
rence under section IQ 41) if a reference 
is made at the instance.of the workmen, 
all matters’ ancillary and incidental to 
their demands should be referred to even 


‘as per the wording of section 10 (1) (o 


and (d) which states that all ancillary 
matters relating to the dispute should 
also be referred to for the purpose of pro- 
per adjudication by the Labowr Court or 
Tribunal. In this case, when the Go- 
vernment referred the demands of the 
workmen for dearness allowance and re- 
vision of pay scales to the Tribunal it can- 
not overlook the claim made by the 


_management that there should be a 


downward revision of the dearness al- 
lowance and the pay scales, which they 


iL] 


have. specifically raised fromthe begin- 
ning. Ifan adjudication is made on 
the demands for upward revision 
of dearness allowance and the revi- 
sion of pay scales without reference to 
the management’s claim that there should 
be a downward revision, then the manage- 
ment will have ‘no opportunity to bring 
their claims before the Tribunal at a later 
stage.. Therefore, the impugned reference 
so far as it relates to items 3 and 4 is quash- 
ed with a direction to the-first: respondent 
to make a fresh reference in respect of 
those two items so as-to take in the de- 
mands of the workmen for upward revi- 
sion and. the’ claim of the company for 
downward revision. .Thus, both the writ 
petitions are partly allowed with a-direc- 
tion to the first respondent as indicated 
above. ‘There will, however, be no order 
as to costs... . : E ; 
a) 


S.J. Tooo me ' -` Petitions partly 


allowed. 


IN THE HIGH- COURT OF JUDI- 
CATURE AT MADRAS.: ~ 
PRESENT :—S, Makarajan, J. , 
Ramaswamy Reddiar_ .. Appellant* 
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De. a | seek, 22 
yee ae ae 
Adilatchumy Ammal and another - 

l 7 Tee Respondents. 
-Will—Gonstruction—Bequest in‘ favour of ‘A’ 
and ‘K? for life with no powers of alienation— 
Vested remainder to ‘S’—‘S’ predeceasing ‘K’— 
Nature of estate taken by ‘R°—Gode Givil— 
‘Substitution fidei | commissaire’’— 
Definition’ of -Exceptions to“ Usufrut?— 
Meaning according to French Law. ` 


. The doctrine of “substitution -fidei comise 
saire *? was borrowed by Fench Roman 
Law. It was subject to great abuse dur- 
ing the pre-revolutionary days and was 
violating the rule against perpetuity. When 
the Gode Civil was created.in the early 
years of the 19th century, the framers of 
the Code. positively prohibited. “* substitu- 
tion fidei commissaire” though they recognis- 
ed two exceptions : (i) it is lawful for any 
one to give or bequeath property to any 
one or more of the grantor’s children, 
subject to the obligation to transmit the 
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same to all the children, born or to be born 
of the grantee or grantees equally; (ii) 
it is lawful for a person, who dies childless 
to give or bequeath property to any one or 
more of his brothers or sisters subject to 
the obligation to transmit the same to all 
the children born or-to be born, of thé 


‘grantee or grantees equally. Substitution 


fideicommissaire,- is prohibited by French 
Law and according to French jurists, 
the Hindu Law does not prohibit; and 
it can therefore be resorted to by Hindus. 

i l [Para, 8.] 


Construction of a will is the result of a 
process of apprehending the intention of 
the testator with the aid of the words 
used by him in the testament. > The ascer- 
tainment of the testamentary intention 
depends on the language of the will, and 
not.upon the system of law governing:the 
testator. It must be the same. whether 
the paper has been executed in France 
or in India, though no doubt, the legal 


_ effect of what the instrument says may 


vary from one system of:law to another. 
Substitution fidet commissaire is not a 
magical incantation by. invoking -which 
a person, who is merely. a usufructier under 
the will, can, upon the ranked proprietor 
-predeceasing her, claim an enlargement 
of her limited right of enjoyment into an 
absolute right of ownership. `- a 
a ie ale i [Paras. 10 and 14.] 
It is true that the two kinds of devises—- 
substitution fidei commissaire on the one 
hand; and ‘nue’ propriete ~on. the other— 
ow a superfical view, are, deceptively 
similar; But the one thing which dis- . 
substitution fidei commissaire 
from a bequest of usefruct in favour of one 
person and that of nue propriete in favour 
of another, is that in the former case, a 
- fiduciary. obligation is imposed upon the 
“reve” {the first legatee) to preserve the 
“appele” 

but in the case where there is merely a 
bequest of usufruct in-favour of one and 
the bequest of “nue propriete” in favour of 
the other no such fiduciary relationship 
subsists between the usufruitier and the 
nue proprietaire. — - [Para 15.] 


Held in the circumstances - that the 
intention of the testator was merely 
to let ‘K’enjoy the usufruct of the 
property so long as she was alive and 
to give the ownership of the property to 
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‘S’ subject to the usufruitier’s right of 
enjoyment for the term of her life. 


[Para, 15.] 


Cases referred to ;— - 


Adame v. Mrs. Gray, 48 M.L:J. 707: 90 
IG.5; AIR. 1925 Mad.599; Daksh- 
mana Nadar v. Ramier, 1953 S.G.R. 848: 
(1953) 1 M.L.J. 834 : 19553 S.C.J: 420: 
A.LR. 1953 S.C. 304. =. 

Appeal against the decrée dated 25th 
September, 1972, of the District Court 
(Principal) Pondicherry in Appeal Swit 
No. 12 of 197? preferred against the decree 
of the Court of the Additional Subordinate 
Judge, Pondicherry in Original -Suit No. 
277 of 1968 dated 31st August, 1971. 


V. S. Ramakrishnan, for Appellant. _ 
F. Stanislas and N.Rajaram, for Respondents 
The Cout delivered the following 


jupGMENT .—The plaintiff has preferred 
this second appeal against the judgment 
of the Principal District Judge, Pondi- 
cherry, in A.S.No. 12 of 1972, confirming 
the judgment of the Additional Sub- 
ordinate Judge, Pondicherry, in O.S.No. 
277 of 1968 and dismissing the plaintiff's 
suit with costs. 


2. The plaintiff, Ramaswamy Reddiar, 
sued Adilatchumy Amma (first defendant) 
and Appasamy Nayagar (second defen- 
dant), husband of the first defendant, for 
annwiment of the -sale-deed. dated 10th 
September, 1958, executed by one Kama- 
lammal in favour of the first defendant in 
respect of the suit property and for 
recovery of possession of the property with 
costs, 


3. The suit itself was filed under the 
following circumstances : The suit proper- 
ty originally belonged to one Rayalu- 
Reddiar, who died on 26th October, 1946, 
after disposing of all his properties under a 
notarial testament (Exhibit A-1) dated 
lOth April, 1946. The testator begot no 
issye. At the time of the will-and of his 
death, he had the following relatives : 
(1) Adilatchumy Ammal, his wife: (2) 
Sambasiva Reddiar, his wife’s sister’s 
son ; and, (3) Kamalammal, the testator’s 
sister, who was then a widow and presu- 
mably childless. Under the will which 
is in French, he bequeathed the suit pro- 


[1976 


perty to Kamalammal to be enjoyed by 
her for the term of her life without any 
power to mortgage, gift or sell the same. 
As regards all his other properties, mova- 
ble, immovable and outstandings, he 
bequeathed the same to his; wife, Adi- 
latchumyAmmal to be enjoyed by her after 
his death without any liberty to alienate.. 
The next clause in the will, which -has 
been the subject of controversy between 
the parties, may be translated as follows = 


“ After the death of Kamalammal and 
Adilatchumy Ammal, my aforesaid pro- 
`- perties shall belong, in full ownership and: 
with all powers of alienation, to my nephew 
Sambasiva Reddiar. I also decide that 
after my death, my business concern 
shall be run by Sambasiva Reddiar and 
accounts in respect thereof renderad by 
him to my wife. The said Sambasiva. 
Reddiar will perform all my funeral 
cremonies and those of my wife, Adi- 


latchumy Ammal. ”’ 


After the death -of the testator on 26th: 
April, 1946, Kamalammal took possession. 
of the property in pursuance of the bequest’ 
made to her. It was admitted by both 
counsel. before me -that.Sambasiva died 
sometime after the testator’s death and.’ 
Sambasiva’s heir is the plaintiff, who is his. 
brother. Subsequently, that is to say, on 
10th September, 1958, Kamalammal sold. 
the suit property under a notarial deed in. 
favour. of the first defendant, Kamalam~ 


‘mal herself died on 17th May, 1967. On 


16th September, 1967; the plaintiff insti-~ 
tuted; the suit, outof which this second. 
appeal arises. 


4. The trial Court; upon an interpreta- 
tion of the will, held that as Sambasiva 
Reddiar predeceased both the testator and 
Kamalammal, the latter became the ab- 
solute owner ofthe property by operation 
of the doctrine of “substitution fidei commis~ 
saire”. The trial Court also held that if 
the testator had stated in his will that 
Kamalammal would have the usufructu- 
ary right and after her death, the nue pro- 
priete should go to his nephew (Sambasiva 
Reddiar) there would be nosubstitution fidei- 
comnussairé, and Sambasiva Reddiar would 
have become the owner of the property 
from the date of the demise of the testator, 
and the plaintiff would, on the death of 
Sambasiva Reddiar,become entitled to the 
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property ashis heir. It is admitted that 
the trial Court committed an error in as- 
suming that Sambasiva predeceased the 
testator. However, upon the construction 
put by the trial Court on the will, it dis- 
missed the suit with costs. ` 


5. Against this judgment, the plaintiff 
preferred an appeal to the Principal Dis- 
trict Judge, Pondicherry. Before the 
learned Judge, it was contended on behalf 
of the plaintiff that under the will, Samba- 
sive, Reddiar had obtained a vested interest 
under section 19 of the Transfer of Proper- 
ty Act, though possession of the property 
was postponed till after the lifetime of 
Kamalammal. The learned Judge held 
that the Transfer of Property Act was ex- 
tended to Pondicherry only on 9th Janyary, 
1969 and the construction of the will must, 
therefore, be governed by the French sub- 
stantive law. According to the learned 
Judge, Articles 1040 and 1041 of the Code 
Civil ought to govern the interpretation of 
the will. The learned Judge quoted Arti- 
cle 1040, which says as follows: oe 


“All dispositions by will which are 
made conditional on the happening of 
an uncertain event and which the testa- 
> tor does not intend to effectuate until 
` such event happens or does not happen 
(as the case may be), lapse if the person 
nominated heir or the person in whose 
favour they are made dies before the 
condition has been fulfilled. ” 


The learned Judge also cited Article 1041 
r the Code Civil which is to the following 
erect : ; 


“ A condition that is only intended by 
the testator to suspend the carrying out 
of a bequest does not prevent the person 
made heir or the beneficiary acquiring 


@ vested interest, which is transmissible 
to his heirs. ?? 


Treating the contemplated death of 
Kamalammal as an uncertain, event (and 
this is wrong, because no thing is more cer- 
tain than human mortality), the learned 
Judge proceeded to hold that inasmuch as 
the testator had specifically laid down a 
condition that Sambasiva Reddiar 
should take the property absolutely only 
after the death of Kamalammal,he didnot 
get any right over the property, because he 
predeceased Kamalammal and conse- 
quently, the plaintiff could not get any 
M L J—3 
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right as heir of Sambasiva Reddiar. In 


‘this view, the lower appellate Court dis- 


missed the plaintiffs ` appeal. It is 
against this dismissa] that the present 
second appeal has been filed. 


6. The main question that arises for con- 
sideration is the one which turns upon æ 


‘true construction of the will Exhibit A-1, 


2.¢., whether upon the death of the testator, 
leaving him surviving Kamalammal and 
Sambasiva Reddiar, the ownership in the 
suit property vested in Sambasiva Reddiar 
Subject to the right of Kamalammal to 
enjoy the property for the term of her life 
without any power of alienation or 
whether the ownership of the property 
(qualified by certain restrictions on aliena- 
tion) vested in Kamalammal subject to 
the condition that absolute ownership of 
the property would pass to Sambasiva 
“Reddiar if he survived Kamalammal, and 
‘In case Sambasiva Reddiar predeceased 
‘Kamalammal, the latter would become 
entitled to the property absolutely free 
from the restrictions imposed by the testa- 
tor on her powers of alienation. — 


7: The argument of Mr. Cojandavelu, 
learned counsel for the respondents, 
runs as follows: The terms of the will 
are such that what is called substitution 
fideic ommissatre in French Law has been 
created under the will. It is true 
that Article 896 of the Code Civil pro- 
hibits substitution fidei commissaire: but so 
far as the Hindus, Muslims and Christians 
in, the erstwhile French India were con- 
cerned, they were governed by their per- 
sonal law, and not by the Code Civil, and 
the Code Civil provisions would apply 
only if the personal law made no provision 
and to the extent it was not inconsistent 
with the spirit of the personal law. So far 
as the testator in this case is concerned, he 
was a Hindu governed by the French, 
Hindu Law, and as there was nothing in 
the Hindu Law, which prohibited substitu- 
tion fidei commissaire, the will would be valid 
despite the prohibition contained in Arti- 
cle 896 of the Code Civil. If the will has 
created substitution fidei commissaire, it must 
be held under French Law that Kamalam- 
mal became the absolute owner of the syit 
property on the death of the testator sub- 
ject to the resolutory condition that in 
case she died and Sambasiva. survived her, 
the latter would get the property absolute- 
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ly. Wi Sambasiva {appele) predeceased 
Kamalammal (greve)Kamalammal would 
become the absolute owner of the pro- 
perty notwithstanding that the testator 
had provided that she should enjoy the 
property only for her lifetime without any 
power to mortgage, ‘gift or sell the 
property. According to Mr. Cojanda- 
velu, wunder ‘the doctrine of sub- 
stitution fidei commissaire, Sambasiva would 
get no .interest’in the property, unless 
he fulfilled the condition of sůrviv- 
ing Kamalammal. Mr. Cojandavelu, who 
- formulated this argument, has been an 
-Bacui-conseil at Pondicherry, for a num- 

of years under the French system. 

T think it, therefore, necessary to examine 
his arguments at some length and with the 
deference that is due to his experience. _ 


8. The doctrine of ‘substitution fidei commis~ 


saite” was borrowed by French Roman 
Law. It was subject to great abuse during 
the pre-revolutionary days and was viola- 
tive of the rule against prepetuity. ‘Thatis 
why when the Code Civil was enacted in 
ithe early years of the 19th century, the 








substitution fidei commissaire (vide Article 896) 
20ugh they recognised two exceptions : 
(?) it is lawful for any one to give or be- 
jqueath property to any one or more of the 
|grantor’s children, subject to the obliga- 
tion to transmit the same to all the chil- 
{dren ` born or to be born: of ‘the 
grantee or grantees equally; and (ii) 
it is lawful for a ‘person, who 
dies childless to give or bequeath pro- 
perty to. any one or more of his brothers 
{Or sisters, subject to the obligation to trans- 
mit the same to all the children, born or to 
be born of the grantee or grantees equally 
{vide page 132 of Ames and Walton’s 


Psi `- 


“Introduction to French Law”—Second - 
Edition), These exceptions are not rele-’ 


vantior the purposes ofthiscase. Though 
the French Law prohibited substitution fidei 
commissaire making these two exceptions, 
the Supreme Court of France (Gour de cas- 
sation)and the Gour d’ appeal in Pondicherry 
have held that the Hindus in French 
India are not within the mischief of this 
prohibition of Gode Civil, because they 
are governed by their personal law and 
there is nothing in their personal law which 
prohibits substitution fide; commissaire (Vide 
De Langlard—Lecons of Hindu Law 
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22 in 


—page 350—quoted atpage- 
on sub- 


Gnaneu Ambreises booklet 
stitution fidei commissaire) °. As there is 
some confusion involved in this area 
of French Indian Law and as there is a 


`- tendency for life interest holders under a 


will in the situation of Kamalammal to 
claim absolute rights by invoking the 
doctrine of substitution fidei commissaire,it is 
necessary to clear the ground by defming 
the ingredients, which go to- constitute 
substitution fidei commissaire. As observed 
by Dalloz in bis“ Repertoire Pratique ” 
(Volume 11) page 518, Note 3. . 


“The substitution prohibited by the 
Gode Civil can be defined ; all dis- 
positions by which the first beneficiary 
is juridically obliged to conserve- the 
property for the duration of his life, and 
after his death, to render to another 
beneficiary . the object of the bequest on 
condition that he survives the _first 
‘beneficiary. ? . a 
Note 4 sums up French jurisprudence in 
this behalf : a "E 


“Three elements are essential for consti- 

tuting a prohibited substitution:-{1) ae 

dowble liberality consisting of two dona- 
- tions or two bequests, one in favour of 

‘the greve and the other in favour of the - 
_ appele : (2) the establishment of an order 

of succession by which after the greve 

has-been the owner of the property for 
~ ‘the term of his life; the object of the be- 
.. quest shall become after his death, the 
property of his substitwte, (viz., the 
appele); and (3) the juridical obliga- 
tion to conserve the property and to 
hand over the object of the bequest to 
the substitute should be imposed upon 
the greve. ” ; 


In other words, if a property is bequested 
to “ A ” to be enjoyed by him for life and 
to go to “B” after his life, and “A” ‘is 
obliged under the testament to conserve 
the property and hand it over intact to 
“B” after ‘As’ death, the devise would 
be called substitution fidet commissaire. This 
is the kind of substitution which the French 
Law prohibits, but which, according to 
the French jurists, the Hindu Law does not 
prohibit, and can, therefore, be resorted to 
by Hindus. Itfsuch a substitution is resort- 
ed to by a Hindu, continues the argument 


TI) ` 


and “B” predeceases ‘‘A’’, the fiduci- 
ary responsibility of ‘A’ to hand over the 
property on his death to ‘B?’ terminates 
and ‘‘ A”? becomes the absolute owner of 
the property (Vide. “Repertoire Prati- 
que’ Dalloz Volume 11,. page’ 551 
Notes 614 and 615. 4 


9. Now let me examine whether Exhibit 
A-1 really constitutes substitution fidei com- 
missaire, so that Kamalammal- may be 
enabled to claim absolute “right ` to 
the suit property on Sambasiva prececeas- 
ing her. I have already abstracted the 
relevant passages from the will, the essen- 
tial terms of which are : is 


(1) “I bequeath the property to my 

sister Kamalammal for her to’enjoy for 
- the duration of her life without having 
- any power to mortgage, gift or sale. ”’ 


{2) “4 After the death of the said Kama- 
Jamma] (and -Adilatchumi Ammal), my 
properties abovesaid shall belong in 

. full ownership and with all powers of aliena- 
tion to my, nephew , Sambasiva 
Reddiar.”’ . "OE A aes 


Ihave searched Exhibit A-1 in vain for any 
term which could be construed as imposing 
an obligation upon Kamalammal to pre- 
serve theproperty for the benefit of Samba- 
siva Reddiar.” What'the first clausé does 
is only to give Kamalammal a mere right 
to enjoy the property without any of those 
powers which an absolute owner would be 
entitled to enjoy. Learned counsel , for 
the respondents contends thatthe embarge 
placed upon Kamalammal’s power to 
mortgage, gift or sell the property carries 
“with it, by necessary implication, an obli- 
gation preserve the property for the bene- 
fit of Sambasiva, I do not think it fair or 
reasonable to draw such an inference. 
It is the duty of the Court to sit in the armi 
chair of the testator and distil his inten- 
tion from the words employed by him in 
the testament, and while doing so, the 
Gourt has to take into account the senti- 
ments and inhibitions of an average Hindu 
which must have influenced the intentions 
of the testator, who was. ~. „undoubtedly a 
Hindu. He had no children , male or 
female. He was executing the testament 
in 1946, in which year he must have shar- 
ed the prevalent prejudice of Hindu socie- 
ty against conferring absolute estate on 
women and in favour of giving an abso- 
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‘one system of law to another. 
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lute estate only to males, especially to those 
who are competent to perform funeral 
At the time of the testament, 
neither Adilatchumi Ammal, who was the 
wife of the testator, nor Kamalammal, 
who was thé widowed sister of the testator, 


.could, in the eyes of 2 Hindu, be the ob- 


ject of more than a limited bounty. Nei- 
ther of them being a male, who could per- 
form’ funeral obsequies, and neither of 
them having any male issue, the testator 
appears to have pitched upon Sambasiva 
Reddiar, the son of his -wife’s sister, as the 
person entitled and competent to receive 
on absolute estate in the property. I 
think it, therefore, artificial to affix to 
Exhibit A-1 the label of substitution fidei 
commissaire and then proceed to hold that 
what the testator intended to bequeath in 


favour of Kamalamma] ‘was only absolute 


ownership with resolutory conditions. 


10: ‘Learned counsel lays great emphasis 


“upon the words ‘sores le déces’ (after the 


death): for the purpose of making out that 
no present interest in favoyr of Sambasiva 
Reddiar was sought to be bequeathed and 
that the condition-precedent to Sambasiva 
Reddiar getting absolute ownership of the 
property was that at the time of the death 
of: Kamalarnmal, he -should be alive. 


-Construction of a will is‘ the result of a 


process of apprehending the intention of 
the-testator with the aid of the words used 


‘by him in the testament. The ascertain- 
‘ment of the testamentary intention de- 


pends on the language of the will, and not 


‘upon ‘the system of law governing the tes- 


tator. It must be the same whether the 
paper has been executed in France or in 
India, though , no doubt, the legal effect 
of what the instrument says may vary from 
The ex- 
pression“ after the death of Kamalammal 
must be taken to indicate merely the time 
when the gift over becomes reduced to 
possession, and not the time when the 
right-to such possession vests—vide Adame 
v. Mrs. Gray. 


41. In Lakshmana Nadar and others v. R. 
Ramier®, one Lakshminarayana Iyer, a 
Hindu, gave the following directions in 
his will : 


1. 48 M.L.J. 707: 900:C. 5: AIR. 1925 
Mad. 599 at 602. | 

2. 1953S.C.R. 848- : (1953) 1 M.L.J. 834 : 
1953 S.C.J.420 : A.LR. 1953 S.C. 304. ' 
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“ After my lifetime, you the aforesaid 
Ranganayaki Ammal, my wife, shall 
till your lifetime, enjoy the aforesaid 
entire properties............ Seeders 


After your lifetime, Ramalakshmi 
Ammal, our daughter and her heirs shall 
enjoy them with absolute rights and 
powers of alienation such as gift, ex- 
change and sale from son to grandson 
and so on for generations. ”’ 


12. While construing this clayse, their 
Lordships of the Supreme Court observed 
as follows : a 


‘¢ Consisting the will in the light of these 
principles, it seems to us that Lakshmi- 
narayana Iyer intended by his will to 
direct that his entire properties should 
be enjoyed by his widow during her life- 
time but her interest in these properties 
should come to an end on her death, that 
all these properties-in their entirety 
should thereafter be enjoyed as absolute 
owners by his daughter and her heirs 
with powers of alienation, gift, exchange 
and sale from generation to generation. 
He wished to make his daughter a fresh 
stock of descent so that her issue, male or 
female, may have the benefit of his pro- 
perty. They were the real persons whom 
he earmarked with certainty as the -ulti- 
mate recipients of his bounty. In express 
terms he conferred on his daughter 
powers of alienation by way of gift 
exchange, sale, but in sharp contract to 
this, on his widow he conferred to such 
powers. The direction to her was that 
she should enjoy the entire properties 
including the outstandings,etc., and these 
shall thereafter’ pass to her daughter. 
Though no restraint in express terms 
was puton her powers of alienation in 
case of necessity, even that limited po- 
wer was not given to her inexpress terms. 
If the testator had before his mind’s 
eye his daughter and her heirs as the 
ultimate beneficiaries of his bounty, that 
intention could only be achieved by 
giving to the widow a limited estate 
because by conferring a full Hindu 
widow’s estate on her the daughter will 
only have a mere spes succession is under 
the Hindu Law which may or may not 
nature and under the will her interest 
would only be a contingent one in what 
was left undisposed of by the widow.” 
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13. - In this case, the testator has made it 
clear that Kamalammal should enjoy the 
property only for the duration of her life 
and that too, without any power to. sell,. 
to gift or-even to mortgage, whereas while 
describing the nature of the estate bequea-- 
thed to Sambasiva Reddiar, he makes it 
clear that the property shall belong to him 
sin fyll ownership and with all powers of 
alienation.” These words establish that 
Sambasiva was the person whom the 
testator earmarked with certainty as the 
ultimate recipient of his bounty. The 
mere use of the future tense, “shall belong- 
to Sambasiva”, cannot any manner 
camouflage or detract from his undoubted 
intention to give Sambasiva absolute 
ownership of the property on the date of 
death of the testator, although it is indica- 
tive ofhisintention to postpone his posses- 
sion of the property till after the lifetime 
of Kamalammal. While coming to this: 
conclusicn, -I wish to make it clear that it 
has been arrived at upon a plain inter- 
pretation of the will uncolouted by the: 
Indo-Anglian legal concept’ of vested 
remainder or the Roman concept: of 
substitution fidei commissaire, 2s. applied by 
the French Jurists to wills or gifts executed 
in the erstwhile French India. I, there- 
fore, hold that the mechanism of the 
bequest under Exhibit A-1 is radically 
different from that resorted to in what is. 
called ‘“‘substitution fidei commissaire”. T 
may also note that Exhibit A-1 was drawn - 
bya “Notaire Public”, an -officer of law, 
well acquainted with French concepts.. 
It is indeed significant-that the Notare 
did not wse the term “‘substitution fidei com- 
missaire” anywhere in Exhibit A-1. Itis, 
therefore, wrong to wishfully imagine that 
Exhibit A-1 is in the nature of substitution 
fidei commissaire and to supply out of an 
obliging imagination those ingredients 
without which Exhibit A-1 cannot be 
regarded as substitution fidei commissaire.. 
On the other hand, the willis clearly in . 
conformity, with certain express provisions 
of the-Codé Civil, which enable the testa- 
tor validity- to bequeath the usufruct 
of the property in favour of one person and 
the nue propriete (naked, ownership, t.e., 
ownership without possession) -m favour 
of another. i 

14. Article 899 of the Code Givil expressly 
says that any gift or testamentary dis- 
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position whereby the ‘usufruit’ is given 
to one and the naked proprietorship is 
given to another, shall be valid. I shall 
next examine what is it that the French 
Law means by “usufruit” -(usufruct). 
Article 578 of the Gode Civil defines 
usufruit to mean the right of a person to 
enjoy 2 thing belonging to another as if he 
were the owner himself, but sybject to 
the duty of keeping intact-the corpus of 
the thing. Article 579 of the Code Civil 
says that this right of usufruct can be 
established either by law or by volition of 
man. Article 580 says that the usufruit 
can be created either simpliciter without 
limitation or upto a certain day or subject 
to conditions. Article 617 says that the 
usufruct is extinguished: 


“by the natural death or the civil death 
of the usufructuary: ' 


by the expiration of the time for which 
it was granted; l ` 


by the consolidation or re-union in the. 
-same person of the capacity of the usu- 
fructuary and that of the proprietor ; 


by non-usage of the right for thirty 
years; 


by total loss of the thing upon which 
the usufruit has been established.” 


Article 621 of the Gode Civil says that 
the sale of the property by the owner 
subject to the uswfruct shall not alter in 
any manner the right of the usufructuary 
who ‘will continue to enjoy the same. 
The provisions which I have cited above 
give us some idea of the French notion of 
the usufruct. If we consider the rights 
which have been given under the will to 
Kamalammal in respect of the suit pro- 
perty in the light of the aforesaid provi- 
sions of the Gode Civil, it would be found 
that what Kamalammal has been given is 
nothing but a usufruit. The will says 
that Kamalammal showld enjoy the suit 
property, but shall have no power to mort- 
gage or gift or sell the same. This shows 
that she had a duty as uswfructuary to con- 
serve the corpus of the property —vide 
Article 578 of the Code Civil. The will 
also makes it clear that Kamalammal 
should enjoy the property for the term of 
her. life. The usufruit that has been 
granted by the testator in favour of Kama- 
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Jammal is subject to the condition that 
it shall be extingwished with the natural 
death of Kamalammal—vide Article 617 
of the Code Civil. It would, therefore, 
follow that-what the téstator intended to 
grant in favour of Kamalammal] was only 
the usufruit within the meaning of the 
Gode Civil. The holder of the usufruit 
has under Article 578, the right to enjoy 
the property as if he were the proprietor; 
but he is certainly not the proprietor of 
the property, because he is under a res- 
ponsibility to keep intact the corpus of 
the property. The “nue propriete’ is one 
in whom the title to the property vests 
without a present right to enjoyment 
thereof. Upon a proper construction 
of the will in this case, Sambasiva Reddiar 
got the naked ownership of the property 
the moment the testator died` though 
his right to get physical possession of the 
property was postponed till after the 
death of the usufruitier. viz. Kamalammal. 
The mere circumstance that the nue pro- 
prietaire predeceased, the usufruitier does 
not under the French Law either extin- 
guish the rights of the heirs of the nue pro- 
prietaire to the naked ownership or enlarge 
the rights of the usufruitier into those of an 
absolute owner of the property. In 
fact Article 1041 of the Code Civil makes 
it clear that a condition, which, according 
to the intention of the testator, would 
only suspend the coming into force of a 
bequest, does not prevent the legatee from 
acquiring 2 present right and transmitting 
it to his own heirs. In this case, the 
intention of the testator was to give the 
entire ownership of the property to Sam- 
basiva Reddiar, but to suspend his right 
of possession thereof till after the lifetime 
of Kamalammal. Therefore the testa- 
mentary condition suspending the carry- 
ing out of the bequest in favour of Samba- 
siva Reddiar did not prevent Sambasiva 


‘ Reddiar from acquiring a present interest 


in the property as se proprietaire and 
transmitting the same on his death to his 
heirs. <A fair and proper reading of the 
will shows that upon the testator’s death, 


‘ Sambasiva Reddiar was intended to get 


and did in fact get a vested interest in the 
property, which upon his demise devol-~ 
ved upon the plaintiff, his heir. The 
Courts below have entirely misconstrued 
the provisions of the will. -Substitution 
fidei commissaire is not a magical incantation 
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by invoking which a person who is merely 
a usufruitier under the will, can, upon the 
naked proprietor predeceasing her claim 
an enlargement of her limited right of 
enjoyment into an absolyte right of owner- 


ship. 


15. Itis necessary to distinguish between an 
arrangement of substitution fidei commissaire, 
on the one hand and adevise whereby a 
usufruct is conveyed to one person and 
the nue propriete to another. It is true that 
these two kinds of devises.are on a super- 
ficial view, deceptively similar. But the 
one thing, which distinguishes substitution 
fidei commissaire from a bequest of usufruct 
in favour of one person and that of the 
nue propriete in favour of another is that in 
the former case, a fiduciary obligation is 
imposed upon the “greve” (the first legatee) 
to preserve the property for the ‘benefit 


of the “‘appele’’, but in the case where there: 
is merely a bequest of usufruct in favout 


of.one and the bequest ‘of nue propriete in 
favour of the other; no such fiduciary 
relationship subsists between-the usufrui- 
tier and the nue proprietaire. Uf the usufrui- 
tier is obliged under Article “578 of the 
Gode Civil to conserve the corpus of the 
property, itis not because he has any fidu- 
ciary obligation to preserve the property 
for the benefit of the nue proprietaire but 
because his right is confined ‘to the enjoy- 
ment of the.produce of the property with- 
out any detriment to the corpus of the 
property. This obligation of the usufruiter 
to enjoy the produce of the property with- 
out detriment to the corpus thereof ought 
not to be confused with any fiduciary 
obligation. The intention of the testator 
was merely to let her enjoy the usvfruct 
of the property so long as she was alive 
and to give the ownership of the property 
in preagsenti to Sambasiva Reddiar subject 
to the usefruitier’s right of enjoyment for 
the term of her life. i 


16. The sale effected- by Kamalammal, 
the usufruitier, in favour of the first defen- 
danton 10th September, 1958, in respect 
of the suit property could enure in favour 
of the alienee only so long as Kamalammal 
was alive, and the moment Kamalammal 
died on 17th May, 1967, the usufructuary 
right got extinguished with her death, and 
the first defendant, her vendee, ceased to 
have any right to enjoy the suit property. 
On the other hand, the plaintiff, who is 
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the undisputed heir of Sambasiva Reddiar 
and upon whom the “naked”? ownership 
of the property had devolved on the death 
of Sambasiva Reddiar, became entitled, 
upon the death of Kamalammal, to im- 
mediate possession of the suit property. 
Consequently I hold that the sale deed 
obtained, by the first defendant from 
Kamalammal on 10th September, 1958, 
did not confer upon the first defendant 
anything more than the right to be in 
enjoyment of the suit property, so long as 
Kamalammal was alive, and the said 
sale deed must be annulled in so far as it 


purported to convey any right in excess.’ 


of the sufructuary right of Kamalammal: 
The plaintiff will, therefore, be granted 
a decree embodying a declaration to that 
effect and directing the defendants to. 
deliver possession of the suit property to 
the plaintiff. The judgment and decree 
of the Courts below are reversed and, the 
appeal allowed with costs throughout. 
Leave granted. 


R.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS.. 


PRESENT:—N. S. Ramaswami, J. 


M. P. Venkatachalapathy Iyer -and 
Sons, a firm of registered Partner- 
ship having its office at No. 67, 
Manjanakara Sireet, Madurai Town, 
by one of its Partners, M. P. V. 
Ramamoorthy Abpellants* 
J. 


Balasubramaniam and others 
: - .. Respondents. 


K.MS. Lakshmanier & Sons through 
one of its Partners K.M.S.L. Neela- 


kantan : - 4. Appellants 
v, l 
T.K.V.S.N. Rajaram --Resporidėnt. 
and 


M. P. V. Ramamoorthy and another 
i a Appellants” 


U. 


T.K. V.S.N. Rajaram Respondent. 
Forward Gontracts (Regulation) Act (LXXIV 
of 1952), section 18 (1)—Forward Gontracts 
—Plaintiffs members of unregistered Associa- 
tion—Contracts as per bye-laws of Association 
—CGontracts whether offend the Act—Contracts 
held illegal. ! 


The plaintiffs were members of the 
Madurai Yarn Merchants Association 
which was not a recognised one as defined 
in section. 2 (j) of the Act LXXIV of 
1952. The plaintiffs had entered into 
forward contracts and filed svits for alle- 
ged breach of srch contracts. In most 
of the contracts between the parties, only 
differences in price as fixed by the Asso- 
ciation were being adjusted. On the 
question whether the contracts were illegal, 


Held: The proviso to section 18 (1) of Act 
LXXIV of 1952 applied and the contracts, 








* Appeals Nos. 365, 790 of 1967 and 
533 of 1968. 16th April, 1975. 


£ 
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though non-transferable specific delivery 
contracts, being between members of an 
unrecognised, unavthorised association 
were illegal. i [ Para. 24.1 


` Cases referred to :— 


Ramdutt Ramkissen Dass v. E.D. Sassoon and 


Gompany, (1929) 56 MLL.T- 614: 
128: -115 LC. J cae 


713: A.LR. 1929 P.C, 103: 
Khardok Go., Lid. v, Raymon & Go., 
(1963) 3 S.C.R. 183: ALR. 1962 S.C 
1810; -` Modi @& Go. v. Union of India, 
(1969) 1 S.C.j. eee) 2 58.G.R. 565: 
-G. 9; State of Gujarat’ v. 
Manilal Foitaram, (1968) 2 SOT gs: 


177: A.LR. 1968 §, 


Appeals against the decrees of the Court 
of the II Additional Subordinate judge, 
Madurai, dated 12th April, 1965 in Ori- 
ginal Suit Nos. 19, 28 and 32 of 1963. 
R. Desikan and L.K. Sankaran, for Appel- 
lants. | a 


K. ~ Saravabhauman aa. T.R. Mani, for 
Respondents.: -> ~ 


The Court delivered the following 


JUDGMENT.—These three appeals are 


against the dismissal’ of three suits, all for 

recovery of damages for breach of contract. 
Though the parties are not identical in the 
three suits, they came to be tried jointly, 
by consent of parties, as common questions 
of Jaw and similar questions of fact arose 
in all these cases. -A:S.No. 365 of 1967 
is by the plaintiffs in O.S.No. 19 of 1963: 
A.S. No. 790 of 1967, is by the plaintiffs 
in O.S.No. 28 of 1963 and A.S.No. 533 
of 1968 is by the plaintiffs in O.S.No. 32 


. of 1963 on the file of the Court of the 


Subordinate Judge, Madurai. In each 
of these suits, the claim was for damages 
for alleged breach of forward contracts 
in 40s count yarn of Sri Meenakshi Mills 
of Madurai, In each of the three svits, 
the respective plaintiffs were the purcha- 
sers and the defendants, the sellers under 
the forward contracts. _ a 


2. It is common ground, that the months 
of delivery under the various forward con- 
tracts between the parties now in dispute 
are December, 1959 to March,- 1960. 
There had been similar contracts for 
earlier-months ; but there is no claim in 


/ 
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respect of these contracts. - According’ 
to the plaintiffs, they had been performed 
in accordance with the terms of the con- 
tracts but according to the defendants, 
the so-called performance during the 
earlier months was only by adjusting the 


difference between the’contract price and - 


the price. fixed by the Yarn Merchants 
Association, for the months in which deli- 
very was to be given as per the letter_ of- 
contract. Itis the case of the defendants 
that the parties to the suits who-.are yarn 
dealers as well as many.other yarn dealers. 
in Madurai, being members of the Yarn- 
Merchants Association, Madurai (which 
is not a recognised association) have been 
indulging in betting in ‘respect of 40s 
count yarn produced by the Sri Meenakshi 
Mills. According to them for a month 
only about 200 bales of 40s count were. 
being.. produced by the said Mills that 
out of that quantum only a portion would 
be supplied by the Mills to the sevemi 
authorised dealers in Madurai (out of 
whom one is Seethalakshmi Ammal the 
second defendant in O.S.No.19 of 1963), 
but the yarn merchants in Madurai who 
are members of the abovesaid umrecog- 
nised association had beer transacting 
“business” in over 2000 to 3000 bales of 
4Qs count every month. : It is their case 
that in the several forward contracts that 
had been entered into’ between the 
parties to the suit, the intention of the 
parties was not that there should be actual 
delivery brt only the difference in. the 
contract price and that fixed for the parti- 
cular month by the Association, was to be 
adjusted between the. parties. ` 


3. Itis common ground that the parties 
to the suit as well as other yarn mer- 
chants in Madurai had been contracting 
to sell or buy 40s count yarn of Sri 
Meenakshi Mills far in excess of availa- 
bility. There had been no dispute be- 
tween the. dealers till December, 1959. 
It is not disputed that in most of the cases 
the performance of the forward contracts 
was not by actval delivery fas contem- 
plated by the letter of the contracts), but by 
adjusting the difference between the con- 
tract price and that fixed for the respective 
month by the Association. It is again 
common, ground that in December, 1959. 
the Forward Market Commission sent'a 
communication to the abovesaid Madurai 
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Yarn Merchants Association,-that what 
was being indulged in by its members, 
in respect of 40s coynt of yarn of Sri 
Meenakshi Mills, Madurai was illegal. 
Admittedly, in respect of 40s count yarn 
of Sti Meenakshi:Mills, there had always 
been a notification in force declaring sec- 
tion 15 of the Act to apply to such goods 
in the area in question. - As-in spite of such 
notification bemg in force, the members of 
the Yarn Merchants Association, Madurai, 
had been entering into forward contracts 
and adjusting the difference through the 
media of the Association, -the abovesaid 
communication was sent by the Forward 
Markets Commission. It was after’ the 
receipt of such a communications, disputes 
arose between~the parties: While till 
then, the difference was being adjusted, 
after the receipt of the said communica- 
tion (and after the defendant issued 
notices stating- that the contracts were 
void) thé plaintiffs -began to demand 
actval delivery. E 


4. The Gourt below has accepted the 
case of the defendant and negatived the 
claim of the plaintiffs in ali the three suits. 
It has held that all the suit contracts are 
nothing but wagers. It also found that 
the contracts in question offend the provi- 
sions of the Forward Contracts (Regula- 
tion) Act (LXXIV of 1952) (hereinafter 
referred to as the Act). As far as O.S. 
No. 28 of 1963 is concerned, there is an 
additional plea, namely, one of limitation. 
Itis not in dispute that if the time taken 
in prosecuting the Arbitration Proceed- 
ings, initiated by the plaintiffs in that suit, 
cannot be excluded in computing theperiod 
of limitation, then a part of the claim in 
that suit is barred: by limitation. But 
according to the plaintiffs in that suit, 
section 14 of the Limitation Act, applied 
and that the period during which the 
Arbitration Proceedings were pending 
should be excluded from computation. 
In this connection, the Jearned counsel 
for the plaintiffs appellants referred to the 
decision of the Privy Council in Raemdut- 
Ramkissen Dass v. E. D. Sassoon & Go.?.- 
But that is a case where it is held that 
even though section 14 had no application 
to proceedings before the Arbitrator, the 





1. (1929) 56 M.L.J. 614 (P.C.): 56 I.A. 128: 
115 I.C. 73 : A.I.R. 1929 P.C. 103. 
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principle of that section may be applied. 
The question was whether the time taken 
in prosecuting the proceedings. before an 
Arbitrator- (who had jurisdiction) was -to 
be excluded in respect of similar proceéd- 
ings before another -Arbitrator. This 
decision has no bearing on the facts of the 
present case. Here the plaintiffs in O.S. 
No. 28 of 1963 purported to take. arbitra- 
tion proceedings before the abovesaid Yarn 
Merchants Association. Ultimately after 
giving up the said proceedings, the‘suit 
was filed. Ifsection 14 of the Limitation 
Act, is to be invoked in this case, the other 
proceedings the period during which it was 
pending is sought to.be excluded, should 
have. been before a Corrt.. .Strely’ an 
Arbitrator is not.a Court. Though the 
learned counsel raised the contention 
that the finding of the Court below regard- 
ing limitation is not correct; ultimately he 
did not press that contention. ` Therefore, 
in any event, part of the claim in O.S. 
No. 28 of 1963, would be time-barred. . 


5. The main questions, however; are: 
(1) Whether the forward contracts regard- 
ing which damages are claimed on the 
ground of breach are by way of wager? 
and -(2) whether, the suit contracts are 
illegal as offending the provisions of the 
Act.? °° >> 


6. The contention on behalf of-the appel- 


lants (plaintiffs) is that the evidence on 
record does not warrant a finding that 
the contracts are by- way of-wager, that 
the contracts being non-transferable 
specific delivery contracts as defined under 
the Act, they are exempt from the opera- 
tion of the provisions of the Act (in view of 
section 18 thereof) and that, therefore, 
the plaintiffs are entitled to claim damages 
as admittedly the defendants who con- 
tracted to sell failed to deliver the yarn 
contracted for, in the respective months. 


7. I amof the view that from the evidence 
on record it cannot be positively held that 
the contracts in question are in the nature 
of wager coming under the mischief of 
section ` Q of the Contract Act. But I 
am clearly of the view that the contracts 
are illegal as per the provisions of the Act 
{Forward Contracts -(Regulation)- -Act). 
‘Number of decisions were referred to by 
the learned counsel for the plaintiffs 
(appellants) in support of his. contention 
that the evidence on record ‘does not 
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-warrant the conclusion that the contracts 
were in. the nature of wager. I think it 
"is unnecessary to refer to the various deci- 
sions cited ‘at the Bar, because the law is 
well-settled -on. the questioñ.. _ Before 
adverting to the same, I would briefly refer 
ta the’ evidence on record. ©  .° : 


8. M.P.V. Ramamoorthy, who is the 


` partner in the plaintiff firm in O.S:No. 19 


‘of. 1963 and who is the first plaintiff in 
O.S. No. 32 of 1963 ‘has given evidence as 
P.W. 1. K.M.S.L. Neelakantan one of 
the partners of the plaintiff firm in O.S. 
No. 28 of 1963, has given evidence as 
P.W. 2. M.' Balasubramanian, the first 
defendant in O.S.No. 19 of 1963 is D.W.1. 
T.K.V.S.N; Rajaram who is the defen- 
dant in’ O.S.No. 28 of 1963, as well as 
iñ O.S.No. 32 of 1963 isD.W.2. Large 
number of documents have been exhibited 
on either side. 3 a 


9. Exhibits A-1 and A-2, both dated 5th 
August; 1959, Exhibits A-3, A-4 and A-5 
of different dates in September, 1959. 
Exhibits A-6 and A-7 of different dates in 
October, 1959 and Exhibit A-8 dated 
30th November, 1959 are forward con- 
tracts between the plaintiffs in O.S;No. 19 
of .1963, and the defendants therein by 


“which ‘the defendants are the sellers' and 


the’ plaintiffs are the purchasers, The 
contracts provide for supply of. certain 
bales of 40s count yarn of Sri Meenakshi 
Mills bythe end of each month for a certain 
period. ` In some of the above contracts, 
some bales of yarn were to be delivered 


-in December, 1959, some in January, 1960 


and some in February, 1960 and some in 
Match, 1960. Even prior to December, 
1959; certain number of bales were to be 
delivered to the plaintiffs under some of 
the forward contracts: The case of the 
plaintiffs has been that till the- month of 
November, 1959, the contracts had been 
performed. - The ‘significant fact to be 
noted is that in the -plaint in this suit as 
well as the plaints in the-other two suits, it 
has not been specifically averred-that the 
performance of the contracts up to the 
end of 1959 was by actual delivery of the 
required number of bales mentioned in the 
forward contracts. The only averment in 
the plaint is that the contracts had’ been 
performed. According to the defen- 
dants, the performance of the contracts up 
to the end of November, 1959 was only by 
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adjusting the difference in the price fixed 
in the contracts and that fixed by the 
Association, for the particular month. 


10. Exhibits A-91 to A-99 are the for- 
ward contracts between the plaintiff in 
O.5.No. 28 of 1963, and the defendant 
therein dated between Ist October, 1959 
and 23rd December,1959, under which the 
plaintiff is the seller and the defendant, 
the buyer. The total quantity of bales of 
40s count yarn of Meenakshi Mills covered 
-by- Exhibits A-91 to A-99 are’ covered 
by cross contracts under -Exhibits A-100 
to A-111. Under Exhibits A-100 to 
A-111, the plaintiff’s the buyér ‘andthe 
defendant is the seller. _ In^ this ‘ case, 
it is not claimed that there “was actual 
delivery of bales by one party: to the 
other in any month, ` ` 


11. Exhibits A-54 and A-55, both dated 
10th December,1959 are forward contracts 
under which the plaintiffs in O.S.No. 32 
of 1963 are the buyers and the defendant 
‘therein is the seller. Under-each of these 
two contracts, 75 bales of 40s count are 
agreed to be supplied at the rate £25 bales 
per month in the months of January, 
February and March, 1960. Exhibit 
A-56 dated 16th November, 1959 is a 
cross-contract between the same parties 
under which the total quantity of yarn is 
only 25 bales and the delivery provided 
for is at the rate of 5 bales per month in 
November,. 1959 to March, 1960. a 


12. Large volume of-docymentary evi- 
dence has been let in to show that in 
earlier transactions between- the parties 
to the suit as well as those between some 
of the parties to the suit and third parties, 
there had been no actual delivery but 
only the difference in price was being ad- 
justed.It is unnecessary to refer to the seve- 
ral documents in detail because it is not 
denied by the plaintiffs that in most of 
the cases of forward contracts in 40s count 
of Sri Meenakshi Mills yarn, only differ- 
ence was being adjusted. It is also not 
in dispute that the forward- contracts, 
which are the subject-matter of the pre- 
sent suits as well as other earlier contracts 
between the parties and those between. the 
parties to the suit and other merchants 

(who were all membrs of the Yarn Mer- 
chants Association), had been entered into 
as per the bye-laws of the Association and 
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in the printed forms supplied by the 
Association. 


13. It is also an admitted fact that the 
parties had been agreeing to sell large 
quantities of yarn without the least possi- 
bility of actual delivery. The plaintiffs in 
the three suits had not produced accovnt 
books and other necessary accounts to 
prove their case that there had been actual 
delivery of yarn up to the end of Novem- 
ber, 1959 under the suit contracts. In the 


large volume of documentary evidence, 


there is no cash bill for various transactions 
between the parties, except one cash bill 
for the sale of 10 bales between the plain- 
tiff in O.S.No. 19 of 1963, and the defen- 
dants therein, but that cash bill is for a 
transaction some three years prior to the 
suit transaction (Exhibit A-31 dated 7th 
August, 1956 is the cash bill). Exhibits 
A-33, A-35, A-36 and A-37 are no doubt 
cash bills but those bills are not for trans- 
actions between the parties to the suit. 
They are between some of the parties to 
the suit and third parties. 


14. Asalready seen, in the plaint there is 
only a general averment that the forward 
contracts between the parties had been 
performed up to the end of November, 
1959 and there is no specific averment 
that bales were being actually delivered by 
one party to the other. There is intrin- 
sic evidence to show that the “‘perfor- 
mance”. mentioned in the plaint should 
have been only by adjustment of the differ- 
ence and not by actual delivery. Exhibit 
A-26 is a notice sent by the plaintiff in 
O.S.No. 19.0f 1963, to the defendants in 
which it is stated that even for November, 


-1959 for which month a total quantity of 
35 bales (under the several forward con- 


tracts) were to be delivered by the defen- 
dants to the plaintiff, there was no actual 
delivery but the same was cancelled by 
cross-contracts. It was already noticed 
that Exhibit A-9, dated grd December, 
1939 is a cross-contract cancelling the 
contract as far as December, 1959 is con- 
cerned, In that month also as per the 
letter of the contracts, the defendants in 


-O.S.No. 19 of 1963, had to deliver a 


total quantity of 35 bales. Exhibit A-A >- 
covers the said 35 bales and therefore ~ 
admittedly there was no actu al delivery 
in December, 1959. 


A 


I] 


15. There isno gainsaying the fact that 
the members of the Yarn Merchants Asso- 
ciation, Madurai, including the parties 
to the suits had been transacting business 
in 40s count yarn of Sri Meenakshi Mills 
far in excess of the quantity manufactured 
by the Mills, The defendants have pro- 
duced a letter received from the Mills in 
order to show that only a limited number 
of bales of 40s count were being manu- 
factured by the Mills during the months 
of December, 1959 and January, to 
March, 1960. But the letter by itself 
would not be evidence regarding the 
actual quantity manufactured bythe Mills. 
Nobody from the Mills has been called 
as a witness to speak to the number of 
bales manufactured in those months. 
However, there is no lack of evidence in 
this regard. As already seen, Seethalak- 
shmi Ammal, the second defendant in 
O.S.No.'19 of 1963 is one of the seven 
direct dealers for 40s count yarn of Sri 
Meenakshi Mills getting supply directly 
from the Mills. None of the other parties 
to the suits ís such a direct dealer. D.W. 
1 (the first defendant in O.S. No. 19 of 
1963), has stated that the second defen- 
dant as a direct dealer from the Mills 
as well as the other six direct dealers were 
being allotted by the Mills only 10 bales 
each of 40s count per month. cross- 
examination, he has stated that the Mills 
used to manufacture only abowt 100 bales 
of 40s count per month. The suggestion 
to the witness was that the Mills would 
manufacture about 500 bales per month 
but that suggestion has been denied by 
the witness. Regarding the quantity 
supplied to the direct dealers, the evidence 
of this witness has not been seriously 
challenged. -The witness has also stated 
that the members of the Association had 
been entering into forward contracts for 
large number of bales to the extent of 


~ 2500 to 3000 bales per month. This 


evidence too has not been challenged. 
D.W. 2 has stated that the Mills were 
producing about 150 to 200 bales of 40s 
count, per month and only 75 to 100 
bales per month would be released to the 
Madurai dealers, P.W. 2 -himself has 
admitted that the Madurai dealers would 
be getting a supply of only about 200 bales 
(of 40s count yarn) per month, but the 
total number of bales covered by the 
forward contracts entered into by the 
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ı various dealers would be about 200 bales 
a month. Admittedly the plaintiffs in 
the suits had written, to the defendants 
month after month only to pay the differ- 
ence in price and had not called upon them 
to make actual delivery. The evidence on 
record also goes to show that the parties 
had been contracting to purchase with- 
out the least possibility of paying cash and 
taking actual delivery, for, the quantity 
contracted to be purchased is far in excess 
of the means of the purchaser. 


16. As against this, there is the fact that 
the defendants have not specifically 
pleaded in their written statements that 
at the time when the forward contracts 
were entered into, the common intention 
between the parties was that the buyer 
should not ask for actual delivery. As 
already seen there is evidence to show that 
there had been instances of actual delivery 
of small quantities of 40s count yarn 
between some of the dealers, but that is 
negligible.. 


17. -The question is whether from the 
above evidence it can be concluded that 
the suit contracts are in the nature of 
wager. Wager is a promisé to give money 
or money’s worth upon the determination 
or ascertainment of an uncertain event. 
Mere speculation isnot wager. It must 
be shown, that there was a definite agree- 
ment between the parties (at the- time 
of entering into the forward contract), 
either express or implied, that delivery 
should not in any event be demanded. 
The mere fact that subsequent to the 
date of the contract the parties agreed -to 
settle the difference or adjust the same 
without delivery, cannot make the con- 
tract a wager. Even if the seller (at the 
time of entering into the contract) did not 
intend to deliver and the buyer had also 
known abowt such intention on the part of 
the seller, the contract would not be a 
wager, as there should be a common 
intention between the parties to the con- 
tract that actual delivery should in no 
event be insisted upon. The mere fact 
that for the greater part of the contracts 
there had been no delivery, but the 
parties had been adjusting the difference 
in price cannot by itself make the con- 
tract a wager. Similar transactions be- 
tween other parties isnot relevant in deci- 
ding the question whether the contract 
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between the parties is wag ror not. The . 


fact that the parties entcred into a cross- 
contract would not also by itself make the 
original contract a wagering onc. In 
cross-contracts, there is no need to make 
a farce of tendering the goods or the price. 


18. In the present cases, though [it is 
clear that the parties had intended only 
to take the difference in price, that is 
contracted for and that fixed by the 
Association for the respective month, there 
is nothing to show that there was a definite 
mutual understanding_between. the parties 
at the time of entering into the respective 
contracts, that the buyer shall in no event 
insist upon delivery. Therefore, on that 
ground it has to be held that the contracts 
in question are not hit by section 30 of the 
Contract Act. ao 


+ 


19. However, the position is different 
regarding the question that arises in 
relation to the provisions of the Act 
(The Forward Contracts (Regulation) 
Act). Section 15 of the Act says 
that the Central Government may; by 
notification in the Official Gazette declare 
the said section to apply to such goods or 
class of goods and in such areas as may be 
specified in the notification,and thereupon 
any forward contract for the sale or pur- 
chase of any goods specified in the notift- 
cation, which is entered into in the area 
specified therein otherwise than .between 
members of a recognised Association or 
through or with any such member, shall 
be illegal. This is subject to the excep- 
tion contained in section 18. Sub-section 
(1) ofsection 18 says, nothing contained in 
Chapter IV (section 15 appears in Chap- 
ter 'V)- as well as in Chapter ITI shall 
apply to non-transferable specific delivery 
contracts for the sale or purchase of any. 
goods. But ` this provision is again 
subject to the proviso thereof. The said 
proviso is as follows :_ l 


‘- Provided that no person shall organize 
or assist in organising or be 4 member of 
any association in any area to which the 


provisions of section 15 have been male 


applicable (other than a recognised as- 


sociation) which provides facilities for 


_ the performance of any non-transfera- 
‘ble specific delivery contract by any 
party thereto without having to make or 
to receive actual delivery to or from the 


[1976 


other party to the contract as to or from 
any other party named in the contract,” 


20. The contention on behalf of the plain- 
tiffs has bcen that the contracts in question 
being non-transferable specific delivery 
contracts, section 15 has no application 
and therefore thcy are not illegal. But that 
contention is not acceptable. 


21. The Act classifies “ contracts ’’ into 
ready delivery contracts and forward 
contracts. A ready delivery contract is 
defined in section 2 (i) as a contract which- 
provides for the delivery of goods and the 
payment of a price therefor, either im- 
mediately or within such period not ¢x- 
ceeding eleven days after the date of the 
contract, Section 2 (c) says a contract for 
the delivery of goods at a future date and 
which is not a ready delivery contract is a 
‘forward contract”. Forward contracts 
are further classificd into specific deli- 
very contracts and those which are not. 
“Specific delivery contract” is defined in 
section 2 (m) asa forward contract which 
provides for the actual delivery of specific 
qualities or types of goods during a speci- 
fied future period at-a price fixed thereby 
or to be fixed in the manner thereby 
agreed and in which the names of both the 
buyer and the seller are mentioned, Speci- 
fic delivery contracts are further classified 
into two categories, namely non-transfera- 
ble specific delivery contracts and trans- 
ferable specific delivery contracts. Section 
2 (f) defines ‘non-transferable specific deli- 
very contract’ as 2 specific delivery con- 
tract, the rights or liabilities under which 
or under any delivery order, railway 
receipt, bill of lading, warehouse reccipt or 
any other document of title relating there- 
to are. not transferable. ‘Transferable 
specific delivery contract’ is defined in 
section 2 (n) as a specific delivery contract 
which is not a non-transferable specific . 
delivery contract, 


22. If the suit contracts are- really non- 
transferable specific delivery ‘contracts, 
then section 18 of. the Act would be at- 
tracted and they would not be illegal under 
section 15, unless the proviso to- section 
18 becomes applicable. It was already 
noticed that admittedly there had been a 
notification published by the Central 
Government prohibiting forward - con- 
tracts in 40s count yarn of Sri Meenakshi 


11) 


, Mills in Madurai. But such notification 
would not apply if the contracts are real- 
ly non-transferable specific delivery con- 
tracts. No doubt the contracts in ques- 
tion are, in form, non-transfcrable specific 
delivery contracts but it is not disputed 

- that the real nature of the contract has to 
be ascertained not merely by the letter of 
the contract but from all the surrounding 
circumstances, Khardah Go. Ltd. v; Ray- 
mon & Got and Modi & Go; v. Union of 
India?; are cases where the question was 
whether the contracts were non-transfera- 
ble specific delivery contracts as defined 
under the Act, The contracts themselves 
did not contain a clause prohibiting trans- 
fer, but their Lordships of the Supreme_ 
Court pointed out that in construing a 
contract it is legitimate to take into ac- 
count the surrounding circumstances for 
ascertaining the intention of the parties 
and in those cases it was held that the con- 
tracts were really non-transferable specific 
delivery contracts. In the present cases, ` 
no doubt there is nothing to show that the 
forward contracts-were transferable. But 
the question is whether they are really 
specific delivery contracts, In other words, 
whether the parties. intended to give and 
take actual delivery of bales ‘contracted 
for. From the evidence discussed earlier 
it is quite.clear that the parties to the con- 
‘tracts in’ question had intended to take 
only the difference in price and-they had. 
not intended to give and take delivery of 
bales.. But the evidence does not disclose 


a definite understanding between the par-, 


ties to the contract (at the time of entering _ 
into the respective contracts that the buyer 
in no event should insist upon delivery. 
Therefore, I have'said that the contracts 
would not amount to wager. That fact, 
namely, the contract not being wager 
would in no way help the plaintiffs in their 
contention that the exception contained 
in section 18 of the Act would be-applica- 
ble. - If the contracts are really non-trans- 
ferable specific delivery contracts, the 
exception would operate. But event hough 
the form of the contracts satisfied the re- 
quirements, if the real intention of the 
‚parties gathered from the surrounding 





- 1. (1963) 3 S.G.R. 183: A.LR. 1962 S.C. 
1810 


10. 
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circumstances is to take only the difference 
in price and not to perform the contracts 
by delivery, section 18 of the Act would 
not come‘into play. As in these cases, I 
hold that the parties’ did not intend ac-. 
tual delivery but intended only to take,the 
difference in price (even though there is 
no proof of a definite mutual understand- 
ing that in no event the buyer should in- 
sist on delivery), the exception contained 
in section 18 is not fattracted. 


23. But that is-not all. Assuming that 
the contracts are really non-transferable 
specific delivery contracts and sectior 18 
of the Act applies, the further question 
would be whether the cases come under 
the proviso to thatsection. While section 
18 isan exception to section 15, the pro- 
viso of section 18 (1) is in the nature of an 
excéption.to that exception. From the 
facts and circumstances it is quite obvious 
that the proviso to section 18 (1) applies to 
the present cases. The said proviso has 
already been extracted. The effect of the 
proviso is, no person shall orgarize or as- 
sist in Organising Or be a member of an 
unrecognised association which provides 
facilities for the performance af any non- 
transferable specific delivery contract with- 
out actual delivery. In other words,there 
is a prohibition for a person to either as- 
sist or Organize or be a member of an un- 
authorised association which provides faci- 
lities for the performance of any non-trans- 
ferable- specific delivery contract without 
actual . delivery.. Chapter V of the Act pro- 
vides for penalty and there is provision 
making an infringement of the prohibition 
an offence. It-has: been held by the 
Supreme Court in State of Gujarat v. 
Manilal Foitaram! that-the prohibition is 
against persons arranging for avoidance 
of delivery through an unrecognised asso- 
ciation and read with the penalty section 
it is clear that such acts are rendered ille- 
gal. Their Lordships of the Supreme 
Court further pointed out in that case that 
if the acts are illegal, then non-transferable 
specific delivery.contracts by members of 
an unrecognised association also be illegal. 


24. It is admitted that Madurai Yarn 
Merchants Association is not a recognis- 
ed association as defined in section 2 (j) 


1. (1968) 2 S.C.J. 184: (1968) M.L.J. (Crl.) 
389 : (1968) 2 S.0.R.177: A.LR. 1968 S.C, 653. 
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Of the Act, nor is it a registered associa- 
tion as defined in section 2 (jj) of the Act- 
It is admittedly an unauthorised associa- 
tion. But it is evident that it has been 
functioning as if it is a recognised associa- 
tion. The bye-laws of the Association 


have been exhibited. From the- evidence- 


on record there can really be no. dispute 


that the Association had been providing- 


facilities to- its members to adjust the 
difference in price in respect of non-trans- 
ferable specific delivery contracts. Ad- 
mitted ly all the parties to the suit as well as 
various Other yarn merchants of Madurai 
were members of the said Assaciation. The 
Association supplied the printed pro forma 
for its members for entering into non- 
transferable specific delivery contracts. 
The difference in price is that bétween 
the contract price and the-price notified 
by the Association for the respective month, 
and not the market price. Admittedly, 
the cantracts in question are in accord- 
ance with the relevant bye-laws of the 
Association and they are in the forms sup- 
plied by the Association. Tne members 
of the Association are to do husiness only 
through the broker or brokers thatare certi- 
fied by the Association. Disputes, between 
members and brokers and members and 
non-members shall be decided -by arbitra- 
tion, and if any member or broker seeks 
the aid of the Court without the permis- 
sion of the Committee; the Committee shall 


take disciplinary action against the mem-- 


ber or the broker as the case may be. In 
most of the contracts-between the parties 
as well as other merchants who were mem- 
hers of the Association, only difference in 
price as fixed by the Association was ‘being 
adjusted. Under these circumstances,. the 
proviso to section-18 (1) applies and as 
held by the Supreme Court in the . case 
referred above, the contracts though non- 
transferable specific délivery contracts; 


being between members of an unrecognised 


@ssOciation are illegal. ye 


25. The result is, the appeals fail- and 
they are dismissed, but under the cir- 
cumstances of the case I make no order 
as to costs. 


S.J. 


= Appeals dismissed. 
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IN THE HIGH COURT OF 
TURE AT MADRAS. 


PRESENT:—$. Natarajan, 7. 


Seethalakshmi Ammal arid another 
u. Appellants* 


JUDIGA- 


0. `~ 


Minor S. Ramesham (Rameshan) 
adopted S/o. Alwar alias - Rukmani 
Ammal and Srinivasa Ilyenger 
through next friend and property 
guardian C.K.S. Ranganathan and 
others Respondents. 


(A) Deed —Construction—Family arrangement 
—Essentials—Non-inclusion of a party—If 
family arrangement fails. 


(B) Document not containing description of pro- 
pertses or schedule—Whether nullifies arrange 
ment. . 


A family arrangement can be effected te- 
tween members of a famliy for a variety of 
reasons and not necessarily for settlement 
of disputes between them regarding the 
family property. There need nat be a 
conflict of legal claims before a family 
arrangement can be effected. Even affec- 
tion towards one of the mer bers to a family 
arrangement may be a justifying factor for 
giving properties to him under the arran- 
gement. It is not necessary that a dis- 
pute shall have actually arisen between the 
parties for the family’ settlement being 
effected. [ Paras. 13, 14.} 


A family arrangement stands on a pecu? ` 


liar footing and having regard to the pur- 
port of such an arrangement, Courts will 
more readily give assent to a bona fide 
family arrangement than avoid it. Con- 
sidering the object of the family settlement, 
Courts have placed the settlements on 
such a high pedestal that they have gone 
to the extent of laying down that principles 
which ` apply to the case of an ordinary 
compromise between strangers do not 
equally apply to the case of compromises 
in the -nature of family arrangements. 
Since there is no transfer of interest as 
envisaged -by the Transfer of Property Act 
ina family arrangement, family arrange- 
ments can be arrived at orally. A memo. 
NY 
*S.A.No.425 of 1973 and Memo. of Cross. 
22nd August, 1975, 


II] 


randum of what had been agreed upon 
need not be prepared for the purpose of 
being used as a document on which the 
future title of the properties is to be foun- 
ded. It cannot be said that the arrange- 
ment is in effective, when once it has been 
found that the arrangement had been 
bona fide entered into. [ Paras. 15, 16.] 


An instrument has to be read as a whole 
before the effect of. the dispositive words 
contained therein is interpreted. A family 
arrangement will not fail because one of 
the parties thereto was not included in the 
deed of family arrangement. “ee 
[Paras. 18, 19.] 


The question as to whether identifiable 
properties have been given under an 
instrument is always one of fact and the 
answer in each case will necessarily depend 
upon the facts of the case. Where there 
is no room for uncertainty or ambiguity 
or vagueness, Courts have’ always held 
that the absence of a detailed description 
of the properties dealt with under the 
deed will not render the instrument 
nugatory. [Para. 20.] 


A 
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Appeal against the decree of the Court of 
the Additional District Judge, Madurai in 
Appeal Suit No. 390 of 1972 preferred 
against the decree of the Court of the 


‘Subordinate Judge of Madurai in Original 


Suit No. 295 of 1970. 


G. Ramaswami for Manikandeswaran, for 


- Appellants. 


P.S.Srisailam, for Respondent. 


The Court delivered the following 


JUDGMENT:—This is an appeal by defen- 
dants 2 and 3 against the judgment of the 
Additional District Judge of Madurai, in 
A.S. No.390 of 1972, wherein he affirmed 
the - judgment of the-trial Court in all 
respects except as regards the declaration 
of title and delivery of possession of item 
No. 24 of-the suit properties. The plain- 
tiff has filed a memarandum of cross 
objections to get relief in respect of item 
No. 24 also. - i 


2. The genesis of this ` unfortunate 
litigation between close relations was the 
posthumous adoption of the plaintiff as 


the son ofthe Srinivasa Iyengar who died 


on 6th September, 1961. Srinivasa 
Iyengar had no surviving male issue and 
had only three daughters of whom, the 
third respandent was the second, the ather 
two being the appellants herein. It would 
appear that Srinivasa Iyengar was desirous 
of adopting the plaintiff even during hig 
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lifetime, but the parents of the plaintiff 
were initially reluctant to give the boy 
in adoption, for at-that time, they had no 
other male issue- besides ` the. plaintiff. 
"However, they were blessed with a second 
boy on gth: December, 1960 and thereafter 
they were willing to give the plaintiff in 
adottion, but. due-to the intervening 
illness of Srinivasa Iyengar, the ceremony 
of adoption was postponed and eventually 
remained unaccomplished due to the 
death of Srinivasa Iyengar. It was -there- 
after ie., on the thirteenth day of the fune- 
ral ceremony of Srinivasa Iyengar, when 
Subhasweekarnam was performed, Srini- 
vasa Lyengar’s ‘wife who was the first 
defendant in-the suit and who died during 
the pendency of the suit, m deference to 
__ the wishes of her husband, toak the plain- 

tiff in adoption on 18th Septeriber, 1961. 
The adoption was done inl .accordance 
with Sastraic rites and rituals and, in 
addition -a registered deed of adoption, 
Exhibit 
The- adoption ceremony was followed-by 
a family arrangement which resulted in 
certain properties of-Srinivasa Iyengar 
being allotted to the plaintiff the allot- 
ment however, being burdened with the 
_ obligation that the plaintiff should dis- 

charge certain debts, secured and _unsecur- 
ed, incurred by Srinivasa Iyengar: -The 
‘remaining properties of Srinivasa Iyengar 
as well as the- properties belonging to his 
wife were divided equally among his three 
daughters, but during the lifetime -óf 
Srinivasa Lyengar’s wife, she was permitted 
` to enjoy the income from those “properties. 
Like the adoption itself, the family arran- 
gement was also reduced to writing and a 
registered instrument, Exhibit B-2, was 
also brought into existence on 18th. Sep- 
tember, 1961. 


3. For about aah or nine years; things 
went on smoothly, and the plaintiff was 
recognised and treated as the adopted son 
of Srinivasa Iyengar. The family arrange- 
ment was given effect to and there was 
mutation of.names in the registers in res- 
pect of the items of properties allotted to 
the plaintiff and others, and the debts of 
Srinivasa Iyengar were also being. dis- 
charged in accordance with the family 
arrangement, Misunderstandings, how- 
- ever, seem to have cropped up in or about 
the year 1970, with the result that the ap- 
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pellants and their mother went back upon 
the adoption and the family arrangement 
and began to assert title in themselves on 
the_items of properties which had been 
given to the plaintiff in the family arrange- 
ment. They purported to effect-a fresh 


. partition among themselves and the plain- 


tiff’s mother and it was at this stage of 
-events, the plaintiff, represented by his 
ratural father, who obtained permission 
from Court ta act as the persona] and pro- 
perty ‘guardian of the plaintiff; filed the 


suit in O.S. No. 295 of 1970 on the filé of . 


the Second Additional Subordinate Judge, 
Madurai for reliefs of declaration of title 
-to plaint Schedule I properties, delivery of 
possession of the same and for accounts and 
mesne profits. , 
4. "The case of the plaintiff was that hë 
had: been validly adopted as the son``of 


Srinivasa Iyengar that in pursuance - af 


the adoption he was allotted the Schedule 
I properties at the family arrangement 
which followed the adoption and that the 
attempt of defendants 1 to 3 to nullify the 
settled state of affairs was morally _ and 
legally untenable. 
pleaded, as pro forma parties, defendants 
4 and 5 the fourth defendant being a lessce 
in whose favour the contesting defendants 


had ‘created a-lease and the fifth defen- 


dant ene, the: “mother of the „Plaintif 
niaii ; = 


5. Defendants 10 3, who were the- -prin- 
cipal. contestants ‘repudiated the adopt- 
tion of the plaintiff as Srinivasa Iyengar’s 


son and further contended that even if 


any ceremony of adoption had been per- 
‘formed, it was- invalid and inoperative. 
With regard to the family arrangement 
their stand was that there was no -’such 


_ arrangement at all and the deed of family 
arrangement was of no consequence’as it 
_had been-brought about ky the’ plaintiff's 


natural eae by fraud, deception and 
‘undue influence. Certain pleas based on 
legal Sound: were also projected, to assail 
the family arrangement. These’ were 
rested on the ground that the plaintiff was 
not a member of the family and had no 
semblance af a right to be included in the 
partition of the properties of Srinivasa 
Iyengar, that in any event, the properties 
of Srinivasa Iyengar had already vested 
in his wife and daughters’ prior to the 


To the suit were-_im- ` 


-= 


A 


“OF 
p 
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alleged ceremony of adoption and as such, 
there cannot’ be any divesting ‘of’ vested 
properties.’ . ae ae an . | j l J < - 
- * ee ae So ee Won, 
6: The trial Court, on an analysis of the 
‘evidence, oral and documentary,.-adduced 
ïn the case, camé. to the conclusion that 
the adoption of the plaintiff. as the. son of 
‘Srinivasa Iyengar: was not only. true, but 
-was also -valid. ard.further held :that the 
‘family arrangement was equally a-true and 
‘binding transaction and consequently, 
the plaintiff was entitled to the reliefs ask- 
ed for in the svit.. In the appeal preferred 
‘by the defendants 2 and °3, the learned 
Additional District Judge of Madurai con- 
curred, with the findings and conclusion 
of the trial Court and affirmed the judg- 
‘ment appealed against but dué to`a- mis! 
conception tha. the plaint item No. 24 was- 
not included in! the items of land allotted 
to the plaintiff, he allowed the appeal only 
nn so far-as that item is concerned. - It is 
against the affirming judgment of the lower 
appellate Court, the appellants have now- 
come forward with this second: appeal. 
4. Mr.G..Ramaswami, learned counsel for 
the appellants, attempted to assail the find. 
ings of the Courts below on the question of 
adoption, but I do not think the factum 
or validity of the adoption is open to ques- 
tion any longer. Both the Courts below 
have ón an ‘analysis and appreciation of 
the evidence, clearly found that the-plain- 
tiff was undoubtedly adopted as.the son. 
of Srinivasa Iyengar on 18th September, 
1961 and, theadoption satisfied the requ ITa 
ments of law in all respects; Against‘ the 
concurrent finding of the Courts below, 
which is one on facts, this Court will not 
interfere unless it is established; that the 
nding is perverse or ‘that -it is vitiated 
DY any error Of law. There is overwhel- 
ming evidence in the case to show that he 
Plaintiff was adopted by ‘the first defen- 
uant as the son of Srinivasa Iyengar 
the adoption was in a Sar and 
a ccordance with the 
wishes of Srinivasa Iyengar hims 
elf and 
-had the approva] ofall the members of th 
F j e 
family. The adoption itself is evidenced 
py a-Tegistered deed,. Exhibit Bl i 
among Others, has been Signed b de fet 
dents 1 to 3-and the third defen 
-husband who has been examined as D.W., 
M L J—5 
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4: - Photos, Exhibits A-17 to, A-19, taken 
‘at the time of the adoption ceremony also 
Tend credence to the plaintiff’s case. The 
plaintiff’s name had been changed from 
‘that of Varadaraj alias Ramesh ‘to that 
of Rameseshan, pursuant to the adop- 
tion. In suits instituted by her as well as 
in suits instituted against her by third 
parties, the first defendant had acted as 
-the.adoptive ‘mother and guardian of the 
plaintiff. Even so-with reference-to promis- 
sory notes executed after the adoption cere- 
mony, the. first déféndant had purported 
to execute the documents as the adoptive 
mother and guardian, of the plaintiff. The 
plaintiff’s name had been substituted as 
‘the successor to Srinivasa Iyengar for per- 
formance of Mandakapadi for Kalla - 
Azhagar. The plaintiff had been ad- 
mitted to school by the first defendant and 
in the application form she had des- 
cribed herself as the mother and guardian 
of the plaintiff. - In the light of such pre- 
ponderant evidence; the appellants do not 
have the ghost of à chance to contend tha 

the finding of the Courts below that the 
adoption was true and valid is a perverse 
oné. Mr. G. Ramaswamij is not also able 
to show that the adoption is not in accor- 
dance’ with Jawin any manner. Conse- 
quently the scope ofthe appeal wi'l have 
to be restricted only, to the attack on the 


family arrangement pleazed by: the plain- 


tiff. ` : 
8.. With regard to the-family ar:ange- 
ment,.the appellants, besides, raising lega] 
objections, also raised a plea- before the 
Courts below . that no such arrangement 


tiff was forged 
the family and 


s Mee 2 Pdctadiwie l 
co. 3 in Exhipit B-2 b : ene 
Y misrepresenti 

that such a document wag que Pa 


the management of the properties. This 


contention was repelled j 

Court as well as the lower Aaa o 
factors to show that Exhibit B2 had boen 
execu ted bythe parties thereto and attested 
by: witnesses including the husband of the 
third defendant with ful] knowledge of the 
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contents thereof. In any.event, the;find- 
ing in. this behalf by-the ‘Gourts below. is 


one of fact and cannot therefore, be: tra- - 


versed, once‘again; in; sccond -appeal. 
Fully aware of. this position, - Mr. 
G. Ramaswami’s vigorous : attempt ih 
the appeal was to nullify the .family 
arrangement on several légal grounds. `, 
se, He. 1d l TO g 

9. The first contention of Mr. G. Rama- 
swami was that, however, liberally and 
sympathetically ‘Gourts. may construe a 
family arrangement -yetthe arrangment 
should satisfy certain basic tests and re- 
flect certain essential... features. :Dil- 
ating his arguments, on .this aspect, the 
learned counsel would scontend.,that à 
party to a family arrangement must not 
only show that he was a member of , the 
family, but that he had some antecedent 
title or at least a semblance of title in the 
properties covered by the family arrange- 
men: and there must be the possibility ofa 
dispute, however rémote it may be, bet- 
‘ween thé parties to thé arrangement in res- 
pect of the properties of the family. Ac- 
cording to the appellant’s counsel, some 
_ antecedence of title is an indispensable 
prerequisite ‘before ever a party could 
be admitted to a -family arrangement 
given property. On the basis of this 


stand, it was pointed out that though. 


the plaintiff may have become a member 
of the family of Srinivasa Iyengar‘by ` vir- 
tue of the adoption, he can by no stretch 
of imagination be deemed to have had any 
antecedent title in, or a semblance of right 
_ to the properties of Srinivasa Iyengar and 
therefore, he cannot lay claim to any, pro- 
perty on the basis of the family arrange- 
ment, To show that the adoption, by 
itself, will not entitle the plaintiff to claim 
a share in the properties of Srinivasa 
. Iyengar, the appellants place reliance -on 
section 12 of the Hindu Adoptions and 
Maintenance Act (LXXVIII .of 1956), 
which lays down that an adopted child 
Shall be deemed to be. the child of his 
adoptive parents only with effect from the 
date of the adoption. It may be recalled 


that the plaintifi’s adoption was. doneonly - 


thirteen days after the death of Srinivasa 
Iyengar and consequently, the plaintiff 
can be beld to have become a member of 
th: adoptive family onlyfrom the date of 
adoption, viz.,18th September, 1961:Section 
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12,40) of the Act referred to above lays 
down thatthe adopted child shall not di- 
‘vest any person of any estate which vest 
ed in him or her before the adoption.: ‘It 
therefore follows that the estate of Srini- 
vasa’ Lyengar :whicl? on: his: death,;vésted 
tmmediately.on his widow-and daughters,. 
‘cannot’ berdivested! by; the plaintiff solely 
-by*réason of his adoption. The appellants 
"would; therefore, contend that, notwith- _ 
‘standing ithe ‘adoption ‘of ‘the ‘plaintiff; he 
‘was ‘no*bettér. than:a stranger-and theres 
fore was not entitled to. claim rights inthe. 
properties of ‘the faniily under the guise 
of 2 family arrangément, and, if at all any 
family ‘property isto be given to-him,-it 
can only be:by: means of a régular. conve . 
yance’ déed as known tó law. © 0 - 

=e pel Be 4 Bea, tat Sn. oh i, Gk hae 
10... Another ground of attack-on, Exhibit 
B-2;was that at the time it came into exis- 
tence, there were no disputes which re- 
quired seitlement among the members of 
the family and in the absence of a dispute - 
there.can be no valid family arrangement. 
Mr. Ramaswami pointed ovt that the exe- 
cution of ExhibitB-2 was in close succession. 
to the execution of Exhibit B-1 and in the 
fractional interregnum between the exe- 
cution of the two documents, a real and 
bona fide dispute among the family -mem- 
bers could not have cropped up-to give 
rise to`a family arrangement. In support 
of these propositions, Mr. Ramaswami 
placed reliance on the following decisions. 
The Supreme Court in Saku Madho Das and 
others v. Pandit .Mukand Ram and another* 
observed as follows: - 


“< It is well settled that a compromise or 
family arrangement is based on the as- 
` sumption that there is an antecedent 
‘ title of some sort in the parties and the 
“ agreement acknowledges and defines 


-` what that title is, each party relinquish- 


` ing all claims to property other than 
- that falling to his share and recognising 
-the right of the others, as they had pre- 

- viously ‘asserted it, to the portions al- 
lotted to them res, éctively. That ex- 
plains why no conveyance is required 
in this case to'pass the title from the one 
in whom it resides to the person receiv- 
ing it under’ the family arrangement. 








1. 1935 SCJ. 417: (1955) 2 M.L.J: (S.C) 
1: (1955) 2S.G.Ri 22: ALR. 1955 S.C.-481. 
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w Itis, assumed. that.the-titlé*claimed -by 
« the: person ‘receivingithesproperty: ufider- 
the. family arrangement ‘hag always:-res: 
--sided-in ‘him or “hers “far ‘ds the proz 
perty falling to“his sharë or her sharé 132 
concerned and therefore, no conveyance 
t opinin, ‘the’ 
further’ and so” 


‘in’ favour ' 


+> da b we 


ly settlement between the parties. Yet 
another case cited in this behalf in Kisto- 
Ghandra v. Anila Bala Dasi? , which, follow- 
ing the decision in Saku Mado Das and others 
a ee 
1. (1942) 2 M.L.J. 249: 69 I.A. 110: LL.R? 
(1943) Mad. 1: A.LR. 1942 P.C, 54. 7 = 
2. AJIR.1968 Pat. 487, ~oo a, 
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the arrangement: the’ appellants’ counsel 


Property to the morigagee could only be 
effected in accordance with the provisio™S 
of the :Transfer of Property Act. MY 
attenion was:also invited to Durgaiah Ve 
Commissioner of Gift-tax3, where. a settle- 


ment ~deéd executed by a ffather 
In“ favour .of hig - children was 


refused : wrecognition as a family arran- 
gementon the ground that it- did not 
reflect an ‘agreement arrived at between. 
members of a joint family who wished to- 
avoid any plausible or possible disputes 
and wanted to sécure peace and harmony 
amongst’ the members as well as’ claims: 
in relation to properties, but on the other 
hand, the document was nothing more 
than a simple settlement or gift executed 
by.the father in respect of his self-acquired 
Properties > in favour of-his children out 
of love and affection. Closely-linked with 





1. 1955 °S.C.J. 417: (1955) 2- S.C.R. 22: 
AER, 1955 S.C. 481. e ose 
5, 2+ § (1901) 28 LA. 46: I.L.R. 24 Mad. 
77 e~ = = ~ F A 
-3.. (1972) 1 An.W.R. 206. . s ae 
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this argument is the futher contention that 
the plaintiff himself was, not an eo nomine 
party to Exhibit B-2 and on. that ground 
too, he cannot lay claim to the suit proper- 
ties on. the. basis of Exhibit B-2.. <- í 


a1. Before dealing with the contention‘of 
Mr. G. Ramaswami; it would be useful to 
refer to the form and‘ content of Exhibit 
B-2. As already stated, it is-a registered’ 
instrument and is styled as @ family ar- 
rangement settlement deed ‘and the pro- 
perties dealt with’ thereunder Havé been" 
valued at Rs. 16,000. 
widow and daughters, viz., defendants F 
to 3,and 5, are the parties to the ‘instru~ 
ment. , Lt makes reference to the death of 
Srinivasa Lyengar on 6th September; 1961 
and his having left 10 acres of wet land, | 
a vacant site, a terraced’ house, cash 
Rs. 10,000 a share'in a coconut tope and. 
by way of liability a secured’ debt for Rs:, 


4,000 and promissory note debts for Rs.. 
18,000. Reference -is then made to the 


taking in adoption of the plaintiff., The 
allotment of properties to the plaintiff and 
the parties to the, document is in ‘ the, 
following words : , ` = a 


““Gng. T Leah Goll ou rr a us wpa err IT GT OWL: 
GLL Qers geese 7 ráa PEDE- 
ajb Gry 19D Qar cr LLDT ii 
Q airar O 5m rida 
Lra. uTAUSO SUD Gig wir Dr ev 
CTE CHS G - g DULL- ' & L-T B arr uj LD 

? aarp ‘oo U u ay op L w 
Oren silu SADETE Gp HS LILLE L 


ug Gurs ures orog Dt, 


Aawi - Q OSs ÙG 
epar Tiat pams b . Ghy . larg 
put gor GHT à Acputb Ou pp 
epern Saar ' pesao Fujib = HIT wD 
AGUNG F GH Qar arom Gump u F Ò 
urOs&ær -guss QSS Qg 
Q Locéor A- FT oor LD rp Ai AE irg i 
ACM. ae 
se gul BTL Qer 5 glih Ar 
LLIT @j ib pba I-argl BUT BoT- 
AU UOT ake s Ub SuTT Soot 
Geuiuw urA wereiule sonar 
sala APLiGu DM DEHA al GLO TAI 
SMOG FPESTIT Erau wap 
ws gr Awa Sor oon awe. - Cure 
5 §) Gu (15 LOT GOT ÈI B CaNT. Boor ooh aly Lb 
Gura ADHA S g Dg HAUT a 
Amr éGul Dery gpd BTL 
g. A. A. Qo ny A & 
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QET gAs BUTTE D. AAT- 
aurissab «ra #5657 uT ó Sw 
wri.. STOSH . Awu: AA dun 
smiS. Cur&Gusor us . Lh L LA 
A giar Gurp ug’ | 
From ‘this it may bè seen that 7 acres of 
wei lands and the share in the Kondamari 
coconut tape were set apart for the adopt- 
ed son of Srinivasa Iyengar viz. the plain- 
tiff and’ he was also resporisible for the dis- 
charge of the secured and unsecured debts 
incurred “by Srinivasa Iyengar. The 
remaining 3 acres of. wet lands of Srinivasa 
Iyengar and the 3 acres of land his widow 
was entitled to,were to vest’ in the three 
daughtets but’ be enjoyed by the widow 
during her life-time without power of alie- 
nation and thereafter taken by the three 
daughters in a¢cordance with the A, B and 
C Schedules. ` l ' 


12: Mit! Stisailam, learned counsel for the 
plaintiff-respondent refuted every one of 
the ‘contentions of the appellant’s counsel 
and urged that Exhibit B-2 satisfied all 
the requirements of law for being const- 
rued as a family arrangement and the åt- 
tempt of the appellants to’ get over the 
document was futile, While he conceded 
that astranger-cannot be admitted toany 
benefit under a family arrangement, Mr. 
Srisailam pointed out that after what all 
had happened, it would be nothing but 
monstrous for the appellants to brand the 
adopted, son. of Srinivasa Iyengar as a 
stranger or a third party to the family 
and not entitled to rely upon the family 
arrangemeént for claiming. title to the suit, 
properties. Various decisions were cited 
by the learned counsel to fortify his conten- 
tion that for recognising a family arrange- 
ment a party need not establish that he 
had an undisputed and enforceable right 
over some or all items of the family pro- 
perties, that a dispute in praesenti existed, 
prior to the family arrangement and that 
section 12 of the Hindu Adoptions and ; 
Maimenance Act, would, have no ap- 
plication to the facts of the case because 
the plaintiff’s claim to the suit properties 
was not founded on-the adoption simpli- 
citer but on the further fact ‘that there 
was a family. arrangement among ‘the 
parties to the litigation. — . 

1g. Itis by now well established that a 
family arrangement can be effected bet-, 


f 
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ween members of the family for a variety 
of reasons and not necessarily for settle- 
ment of disputes between them regarding 
the family properties. , Likewise, it is no 
more open to anyone to contend that 
there should be 2 conflict of legal claims 
before a family arrangement can be 
effected. In support of the former propo- 
sition, I may only refer to some’ of the 
authorities cited by Mr. Srisailam. Subba 
Rao J. (as he then was), pointed out. in 
Pullaiah v. ‘Narasimhan! that members of 
a joint -Hindu family may, to maintam 
peace or to bring about harmony.in the 
family, enter into a family arrangement. 
In Shambhu Prasad v. Phool Kumari®, it 
was pointed out that a family arrangement 
has to be considered as a whole for ascer- 
taining whether it was made to allay-dis- 
putes, existing or -apprehended, in the 
interest of harmony in-the family or the 
preservation of property, In fact, the 
Courts have gore so:far as to say that 
even affection towards one of the members 
to a family arrangement may be a justify- 
ing factor for giving properties to him 
under the arrangement. This maybe 
seen from the following expression of the 
Supreme ` Court in Ram Gharan v. Girija 
' Nandini’, œ “All that is necessary is that 
-the parties must be related to one another 
in some way and have 2 possible claim 
to the property or a claim or even a 
semblance of a claim onsome other ground 
as, say, affection’’. In support of the 
second propossition the following decisions 
can be usefully referred to, In Pullaiah v. 
Narasimhan! and Shambhu Prasad v.: Phool 
Kumari#, it was held as follows: - 


“Although conflict of legal claims “in 


- praesenti or in future is generally a condi- 


ments, it is not necessarily ‘so:. Even, 
. bona fide disputes, present and. possible 
which may not involve legal claims, 
would be sufficient.” C! i 


The passage in Sahu Madho Das and 
others’ v. Pandit Mukand Ram and 


1. (1967) 1 S.C.J. 848: (1967) Z -An.W.R. 
(S.C.) 14 : (1967) -2 M.L.J. (S.C.)-14-: A.LR, 
1966 S.C. 1836. SE 

2. (1971) 2 S.C.J.650 : A.I.R. 1971-S.C. 1337. 

3. (1966) 1 S.C.J. 61 : (1965), 3 S.C.R. 841 : 
A.LR. 1966 S.C. 323 at 329. ` £ 





=i 


SEETHALAKSHMI. AMMAL: 9. MINOR RAMESHAM (Natarajan, J.) 


t 


37 


another?, referring io -a family arrange- 
ment proceeding on the assumption that 
there is an antecedent title-of some sort im 
the parties arid-the need for a registered. 
conveyance deed where parties to a family 
atrangement acknowledge the sole title 
of one of the partiés to the family arrange- 
ment and take such property from him as 
assigned to them as. gift or conveyance, 
has been explained in Tek Bahadur v. 
Debi Singh®, in the following words : 


“These observations apply to a case: 
where one of the parties claimed the 
entire property and such claim was 
admitted by, the, others and the others 
obtained property from the recognised 
owner by way of gift or by way of con- 
veyance. In the context of the docu- 
ment setting these facts this court held 
_the real position to be that.the persons 
obtaining the property from the sole 
owner derived title to the property 
from the recognised sole owner and such 
«a document would have to satisfy the 
. ‘\warious formalities of Jew about the ` 
`. passing of.title. by transfer. ”” - 


In the, instant- case, it is not the stand 
of anyone that the plaintiff or any one act- 
ing on his behalf acknowledged cither ex- 
plictly or by necessary implication, the 
exclusive title of the widow and daughters 
of Srinivasa Iyengar to the family pro- 
perties and then received properties from 
_these persons by way of gift or sale... In 
Ram Gharan y. Girija Nandini? and Krishna 
_ Behari Lal v. Gulab Chand4, the Supreme 
_ Court constrved how the word “ family ” 
in the context of a family arrangement is 


' to be understood., The Supreme Court 
: _ laid down as follows : 
tion for the validity of family’ arrange- |. | 


“ The word ‘ family ’ in the context of a 
family arrangement is not to be under- 
stood, in a narrow sense of being a 
group . of persons who are recognised 
in law as having aright of succession or 
having a claim to a share in a property, 


a 


‘1. 1955 S.G.J. 417 :-(1955) 2 M.L.J. (S.C.)° 
1: (1955) 2 S3CLR. 22: A.I.R. 1955 S.C. 481. 
2. (1966) 2 S.C.J: 290: A.L.R. 1966 S.C; 292, 
3. (1966) 1.S.G.J.-61 : (1965) 3 S.C.R. 841: 
A.TRe -1966 S.C. 323-at- 329. ae ; 
4. (1971) 1S.C.J. 30: A.I-R. 1971 S.C. 1041. 
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- indispute. Ifthe disputs.which-is sets 
_ tled is one between near relations, then 
_ the settlement of such a dispute can be 

considered as a family arrangement.” 


Ramanujam, J., held in Ramayammal v. 
Muthammal', that a party who takes the 
benefit of a family settlement need not 
necessarily ke shown to have under the 
law, a share cf the property and it would 


be enough that the partiesare related to ~ 


each other in some way and- have -a 
possible claim to the property or even a 
semblance of a claim of some sort or other. 


14. In the light of these decisions, I do not 
think the appellants can contend that the 
plaintiff cannot claim any benefit: under 
the family arrangement -on the ground 
that he did not have a subsisting title in the 
properties of the family at the time of the 
family arrangement was effected - under 
Exhibit B-2. When the plaintiff was adop- 
ted as the son of Srinivasa Iyengar, it 
could not have been solely for his perform- 
ing religious ceremonies for the bliss of 
Srinivasa Lyengar’s soul without the plain- 
tiff getting-any material benefit whatever 
from out ofthe adoption. Undoubtedly as 
a member of the adoptive family the’plain- 
tiff acquired a status and certain rights 
and, itis inconceivable that he would 


not have asserted his right.to get' some - 
property if none had been given to him by 


the defendants. ‘There was, therefore, a 


very strong probability after the adoption, 


of disputes arising between the plaintiff on 
the one hand and defendants 1 to 3 on the 
other in the matter of sharing of proper- 
ties and the plaintiff going to Court to 
secure some property for himself. In 
order to avert such a dispute, the parties 
may have deemed it necessary to effect a 
family settlement. As has been pointed 
out in some of the decisions referred to 
above, itis not necessary that a dispute 
should have actually arisen between the 
parties for the family settlement , being 
'teffected. Even, otherwise, it must be noted, 
that properties may have been given 
to the plaintiff by the parties to Exhibit 


B-2 from out of love and affection for him” 


and in-consideration of his leaving his 
natural family and becoming a member 


_ 








_. 1. (1974) 2 M.L.J. 34; 87 L.W. 407: ALR. 
- 1974 Mad. 321. — an ae 
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of the adoptive family, or out of considera- 
tions for the honour-of the family or for- 

‘mality, and cordial relationship between 
the members of the faniily. ' 


15.” In so far as the contention of the ap- 
pellants about the properties given, to the 
Plaintiff being in the nature of a gift and 
therefore warranting a gift deed with all 
Its concomitants is concemed the con- 
tention overlooks the fact that the plain. 
tiff was a member Of the family and not 
a stranger at the time of the family 
alrangement and the normal require- 
ments for transfer of property under the 
Jaws of transfer, would not be attracted to 
giving and taking of properties under.a 
family.arrangement, It is by now well esta- 
blished:that a family arrangement stands 
on a peculiar footing and having regard 
to the purport of such an arrangement, 
Courts will more. readily give assent to a 
bona fide family arrangement than to avoid 
it. Considering the object of: family 
settlements, Courts have placed the settle- 


ments’ on such a high pedestal that they 


have gone to the extent of laying down 
that principles which apply to the case of 


an ordinary compromise between strangers 
‘do, not equally apply to the-case of com- 


promises.in the nature of family arrange- 
ments (vide Pulliak v: Narasimkan*), and in 
certain Cases, even the personal law goy- 


erning the parties cannot trammel family 


arrangements validly arrived at (vide 
Fainulabdeen v» Pappathi®), where Rama- 


_murthi, J., held that the rule of Moha. 
‘medan Law, against Creation of a 


; life 
estate and vested remainder would have 
no application to a family settlement: 


„Since there is n9 transfer of interest ag en- 


visaged by the Transfer. of Property Act 
in afamily: arrangement, the Courts for 
long have held that family arrangements 
can be arrived at orally and a memoran- 
dum of what had been agreed upon need 
not be prepared for the purpose of being 
used as a document an which future title 
of the parties is to be founded. Quoting 





` with approval the view of the Frivy 


Gouncil in Mt. Hiran - Bibi 


v. Mi. 


‘Sokan Bibi, the. Supreme" Gourt- pointed - 
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out in Ram Charan v.Girija'Nandini?; thata 
compromise by way of family settlement is 
in no sense, an alienation of family proper- 
ty. Gonsequéntly the setting apart of pro- 
perties to the plaintiff under Exhibit‘ B-2 
was in recognition’of his status and right 
as-a member of the family and- one-en- 
titled to participate in the family arrange- 
ment. It-must therefore; necessarily fol- 
low that no transfer of properties as visua- 
lised under the Transfer of Property Act 
was effected in his favour and therefore, 
Exhibit B-2 cannotbe said to ‘suffer from 
infirmities as-it does Hot satisfy the require- 
ments of a gift-deed of Sale-deed. -> - 
16. From ‘another -angle. also. Mr. G: 
Ramaswami, «disputed the validity 
of Exhibit? B-2 and. his, contention ‚was 
that since Exhibit B-2 was in. the nature 
of a contract, -it should’ satisfy rithe- test 
of mutuality, but. in this case , that factor 
-was absent and onthe Other handy. the 

arrangement was positively disadyanta- 

geous to ‘the appellants. The learned 

counsel pointed “out: that the widow as 

-well as the thrée ‘daughters’ of? Srinivasa’ 
Lyengar would each be entitled tO an onè“ 
fourth share in the :propérties ofthe de- 
ceased and ‘would ~therefore have ‘got! 
2} acres éach besides ‘an one-fourth share 
in the. coconut'tope, whereas the daugh- 
ters were each given only one acre of land: 
in the properties left by Srinivasa Iyengar. 

Reference was made to the expression in 

Pullaiah v.: Nerasimhan®, -that Courts will 

give assent to family. arrangement only if 

the -arrangement ‘to found "to have .been! 
entered into bona fide'and the terms thereof. 


are fair to the parties. He would go to- 


the extent of contending that :the appel-. 
lants had executed. Exhibit B-2 without 
‘being aware of their rights in the proper-' 


ties left by Srinivasa, Lyengar. This argu-. 


ment contains two fallacies in it.. In the 


first instance _ the. contention is factually , 


incorrect, for the tést of fairness, will de- , 


pend upon the circumstances of each cases: 
Tt is no doubt, true that if properties had. 


not been given to the plaintiff, the. three 
daughters as well as the widow of Srinivasa, 
Iyengar would each get 24 acres of wet 
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land and alsó an oné-fourth sharé in the 


interest which- Srinivasa Iyengar had in 
the coconut’ tépe. But it must however, be 
remembered that Srinivasa Iyengar had 
also left debts‘amounting to Rs. 22,000 at 
the time of his “death. Therefore, the 
persons taking his éstate-wovld have’ to 
dischargé the liabilities’ left by him and 
each ‘sharer would have; therefore, to pay 
atleast’Rs, 5,500 to discharge'each one’s 
share of the“debt.- As pet the family ar- 
rangement the sole responsibility of Qis- 
charging ‘the debts-was cast on the plain- 
tiff and therefore, the appellants:as well as: 
their sister and mother took the properties, 
given to them free of-any liability. -Apart 
from that, ‘the three daughters have each 
een ‘given one acre'of land belonging, to 
their’ mother even during-her life time. 
For all‘that we know'the three daughters- 
may not have got any share in the mother’s 
property ‘but for the family arrangement, 
On, account of these-factors the appellants. 
cannot bė heard-'to say that Exhibit B-2 
fails to- satisfy the test of- mutuality ‘and is 
therefore not enforceable: The ‘second. 
fallacy ‘in’ the argument referred to above 
is that normal tests based on technicalities 
like:‘mutudlity etc; are not applied to fami-. 
ly 'arrangéments. ~ This is clearly brought - 
out by ‘the Supreme: Gourt in: Pullaiah v. 
Narasimhan approving the passage occur-, 
ring in-Kerr‘on Fraud page 364 which is 
as follows: “ Family. arrangements afre. 
governed’ by a special equity'-peculiar to 
themselves and will be enforced if honestly 
madé, although they have not been meant 
as a compromise but- have proceeded, from 
an error ‘of-all: parties, originating in mis- 
take or ignorance of fact as to what their . 
rights actually‘depend.”? Therefore, even 
assuming’ 'for- argument’s sake, that the _ 
appellants had entered into the family 
arrangement without being aware of their 
entitlement to-an one-fourth share in the | 
properties of their father, ..it cannot be 
said that-the arrangement.is ineffective, 
when. once it has been found that the ar- 
rangement had been bona fide entered into. 
17. . Closely linked with the contention 
that.the appellants had-not been given a 
fair deal in the family arrangement, 
Mr. Ramaswami -propounded a proposi- - 


1. (1967) 1 S.ChJ. 848+ A.LLR. 1966 S.C. 1836. 
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tion that Exhibit B-2 was more akin to a 
Will than’ & deed of family arrangement 
and therefore, the appellants cannot be 
deemed to“have denved any advantage 
under the’ arrangement. It may be, rẹ- 
membered, thattuough thé Gavghters of 
Srinivasa Lycengar ‘Were each given two 
acres of land, the deed providea that the 
first defendant was to enjoy thè A.B. and G 
schedule properties during her life-time and 
enjoy the income therefrom and after her 
life-time the three daughters wêre to take 


~ 


thé properties in accordance with the sche- 


dules, Mr. Ramaswami’s contention was 
that there was no immediate vesting of the 
A.B and C schedule properties in the three 
daughters and their right to the land 
would materialise only after the death of 
the first defendant and therefore, Exhibit 
B-2 was, nothing more than a Will. To 
fortify this contention, the learned coun- 
se] placed, reliance. on, Venkatachalam v. 
Govindaswami1, where a deed Of gift which 
did not dispose of any immediate interest 
in property was held to be nothing but a 
Will, This authority has no Televancy to. 
the facts of the case, for, the view express- 
ed therein was with reference:to the con- 
tents of the document relied on in thatcase. 
In the instant case it may be seen that 
each of the' three daughters was not only 
given one acre of land from out of their 
father’s. properties, but was also. given one 
acre of land in. the properties of the first 
defendant .and .in. respect of the latter, 
lands, there was.an immediate vesting in 


each of the. three daughters and there.is. 


nothing to show that.the vesting was post- 


poned beyond the death.of the first defen-. 


the first defendant had 
not reserved.for hérself- any power. of 
revocation of:the settlement. TIt- would 
therefore, ‘be futile for. the appellants to 
contend that Exhibit B-2 was in. the 
nature of a.Will and the family arrange- 
ment did not therefore confer any benefit 
to. the appellants. 


dant. Moreover, 


position in pracsenti can be made vesting 
property in the third person.on the death 


of the maker of the instrument and’ such ‘a’ 
document ‘cannct be construed _as 


Ce of 
F 
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Pasungilia Pillai v. Isakkimuthu Pillai? a. dis- 
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Similarly in Venkatasubramani v. Srinioasat, 


a document- executed. by- a mother in 
favour of her son with reservation that the 
mother would enjoy the income from the 


properties during her life-timewithout any 


power of alienation was held to be a settle- 
ment and not a Will, A Bench of this 
Court held in Ramaswami v. Venkatammal? 
that the extent of rights obtained by a 
party should be determined on a true 
construction of the document and some- 
times even a partition deed may take the 
form of a family arrangement whereunder 
benefits might be conferred, not merely 
on the immediate parties to the partition,, 
but on other persons as well. . Tt was also 
observed in. that case that even where:a 
bequest of property was dependent upon..a 
contingency it would.not necessarily pre- 
vent- vesting of the-estate till_the .contin- 
gency happened. In those circumstances, 
the contention of the appellants in this. 
behalf must necessarily fail. - | 

18. Another ground of attack, by the 
appellants, on the family arrangement as 
reflected-in Exhibit B-2 was that Exhibit 
B-2 did not contain the requisite disposi- 
tive words, to show that.7 acres of wet 
lands and the share in the coconut tope 
had been given to the plaintiff abso- 


lutely,. It may, be remembered that . 


Exhibit B-2 -only mentions that 7% 
acres Of Jand and a -share in the- 
Kondamari- coconut tope -haye been set 
apart for the welfaré of the adopted son.. 
The contention of Mr. Ramaswami was: 
that these words cannot be construed as: 
conferring an absolute. title on the plain-- 
tiff in respect of the- suit properties, and. 
therefore, the plaintiff cannot claim title 


to the suit properties on the basis of Exhibit _ 


B-2, This argument cannot be sustained, | 


for, it is based-on a'wrong premise Viz.: 
that in a family arrangement there is a} 


conveyance inter se between the -parties 


to the arrangement. Even otherwise it isj 


by now -well settled that an -instrument|’ 
has-to be read as a whole before the effect, 
of the dispositive words contained therein} 
is interpreted. ‘Viewed in that perspective, 

there’can beno doubt that what-the par-- 


- - = -F e = =- -= -- mm' 
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ties intended. when they executed Exhibit. 


B.2 was that the properties, viz., 7 acres òf 


land and the share in the coconut tope” 
were to be taken absolutely by the plaintiff 


In pursuance of the family arrangement.’ 


That such an interpretation of thewords‘set 
apart’ contained in Exhibit B-2, is comiple- 
tely in accordance with judicial view, can 
Seen from the decisions rendered in, the 

following cases: In Abiba Ali v. Alhaji 
Mama Alit; the Privy: Gouncil construed 

the words “I leave in charge of”. as equi- 

valent to “I devise absolutely to.’ In 

Krishna Bekarilal v. Gulabchand®, it was 
held that the words“ Malik Mustakil’’ would 

justify the drawing of the inference that 
the estate had been given absolutely. Mr. 
Krishna Iyer, J. (as he then was) stated as 

follows in G. Geevarghese v, Issahak George?’ 
** Where there 1s no total lack of necessary. 
words of disposition but the words of vest- 

ing are not clearly written in a deed, the 

deed will not fail because in case of margi- 

nal doubt validation is the rule of law. 


I9. Afurther ground of attack on Exhi- 
bit B-2 was that the plaintiff was not an eo 
nomine party to the arrangement and atthe 
Same time could not repudiate the liability 
imposed on him therein. No doubt the 
Plaintiff, who was then a minor, had not 
been made ¢0 nomine party to Exhibit B-2. 
But on that score, the appellants cannot 
be heard to say that the family arrange- 
meni must fall through. Tke first defen. 
dant who was the adoptive mother of the 
plaintiff was a party to Exhibit B-2 and 
therefore, it must be construed that she 
had validly and effectively represented 
the minor plaintifi in the family. 
arrangement, A contention, as the one 
now put forward, viz., that a family 
arrangement must fail. because One of the 
Parties thereto was not included in the 
deed of family arrangement was urged 
before the Supreme Court in Tek Bahadur 
v. Debi Singk*, but the Supreme Court 
repelled the contention and upheld the 
family arrangement, Mr. Ramaswami 
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1. 56 L.W.1 : 2031.C.561 : 76 Cal.L.J. 4953 
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placed reliance on M. G. Ghacko v. State 
Bank, Travancore , to contend that a person 
who is not a party to a contract (in the 
instant case, the plaintiff) cannot enforce 
the terms of the contract. The decision 
has no application to the facts of the pre-- 
Sent case, and in any event, in that very 
decision, it was pointed out that the rule 
of bar of suit by strangers to a contract 
would not apply to family arrangement: 


20. The last ground of attack on Exhibit. 
B-2 was that the document was vague 
inasmuch as it did not contain a schedule 
or description of the properties given to- 
the plaintiff in the family. arrangement.. 
Exhibit B-2° merely says that out of the 
estate of Srinivasa Iyéngar, 7 acres of 
nanja land and the right in the coconut. 
tope were being given to the plaintiff 
and there is no reference to survey 
numbers or boundaries of the lands. This 
factor, however, cannot nullify the family 
arrangement of the deed evidencing it. 
The parties’ themselves understood what 
were the lands set apart for the plaintiff. 
and mutation.of the names in the revenue 
Tegisters had subsequently. been’ effected 
in accordance with the family arrange- 
ment. Even otherwise, Schedules A,B and 
Cin Exhibit B-2 contained `a descriptio. 
of the properties given to the three daught- 


“ers and by a simple process of elimination. 


even a 'third-party.can find ovt, by refer- 
ence to title deeds and records, what were 
the lands given to ‘the plaintiff’ in the 
family arrangement. The question as to 
whether identifiable properties have been 
given under an instrument is always one 
of fact and the answer in each case will 
necessarily depend upon the facts-of the 
case... Where there is no room for un-| 
certainty or ambiguity Or vagueness,}) 
Courts have always-held that the absence 
of a detailed description of the properties 
dealt with under a deed will not render 
the instrument nugatory, As early as in 
Narasimha Nayanevaru v. Ramalingama 
Rao?, a Bench of this Court held that the 
descriptién of the properties dealt with 
by a document for purposes of the Regis- 
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-třation Act, néed'rot be local ‘and it would 
‘be enough if the description be such as to 
clearly identify the propertiés referred. 
to by the instrument. ° It was ‘obsetved 
therein that it would be enough that the 
property is described as the property 
bought or inherited from AB and in that 
view éven a desctiption of the property 
“as my family property” wovld be suff- 
cient. Where in a deed of conveyance; 
the properties dealt with were recited as 
$41] the immovable and movable pro- 
perty which were in the possession. and 
enjoyment of the deceased ‘owner aS 
belonging’ to him at the time of his death 
in a ‘specific village’? this Court held in 
Subbalakshmiammal v. Narasimhaiah', that 
the description was sufficiént and satisfied 
the requirement of section 21 (1) of the 
Registration Act- ` eine eS 
x. Thus, it is seen that every one of the 
grounds urged in the second appeal to 
assail the judgments of the Courts below 
is not a tenable one. Both on fact and’ 
in law, the family arrangement is; un- 
doubtedly, a valid and sustainable one, 
and the appellants, who had fully partici- 
pated in the family - arrangement ‘and 


had also manifested, by, their conduct, , 


till disputes ‘arosé between the: parties 
that they ‘abided by the’ terms ‘of the 
arrangement must even be held. estopped 
from “disputing the family arrangement. 
In support of this view I need only refer 
to Krishna Beharilal v, Gulabchand?, where 
it was held that when parties have derived 
advantages under a family arrangement; 
they would be estopped from repudiating 
the arrangement at a later stage. - Having 
derived, advantage under the family ar- 
rangement by escaping from the liability to 
Tepay the debts of Srinivasa Lyengar-and 
-also getting a share in the first defendant’s 
properties even during her lifetime, there 
is scant grace and less justice in the appel- 
lants trying to put the clock back and 
raising the -bogey of a contention that 
there was no family arrangement at all 

and if there was one, it was not a legally 
‘recognisable one. _—s 
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22. In the result the second appeal 
fails and is dismissed with costs to th 
first respondent-plaintiff. o o 


23. The memorandum of cross-objections 
relates to item No. 24 and a scrutiny of 
the records shows that the learned District 
Judge had allowed the appeal in respect 
of this item due to a misconception., 
Admittedly this item was not included in 
Schedule A or in anyother Schedule to 
Exhibit B-2 and therefore this item must 
also be held to be one of the items given 
to the plaintiff. The memorandum of 
cross-objections has therefore to be allowed. 
and it is accordingly allowed, but there 
will be no order as to costs. _ 


24. No leave. in the second appeal. 


R.S. Appeal allowed» 
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IN THE HİGH COURT OF JUDICA- 
TURE AT MADRAS... -> 0 
PRESENT :—K;  Veeraswami, ` GJ., ` and 
S. Natarâjan, F. a ' 
N , Karuppannan, General Secretary, 
The Madras G.S.LR. Em ployees an 
Workers Union, Madras -20. A 
ee ee .. Petitioner" 
D. = 


The- Additional Registrar of Trade 

‘Unions, Madras-4 and another | 
: oo .. Respondents. 
The Administrative Officer, C.S.LR- 
Madras Complex, Madras-20 — ~ 
n e oie bak Decne age | Belttioner 


` 


r l a Wear an 
M. Karuppannan-and another =: 
N . _ =e Respondents. 
The Secretary, The Council of Scien- 
tific and Industrial Research Emplo- 


yees and Workers Union, Madras-20 
a <e: Petitioner 


~ 


+ Hs * . ct: 7 
Pa 


De. War BS aE By - + 


‘The Co-ordinating Director, C.S.LR. 
Madras Complex,.. Madras-20 and 
another. 7 17. 2. Respondents. 
and EN a se 
The Workmen of Pasteur Institute 
‘of Southern India, Coonoor, by the 
Secretary, Pasteur Institute , Staff 
‘Union - "2. te Appellant. i 
y. i. a e -d 


-The Management of the: : Pasteur 
Institute _of Southern India, Coonoor, 
The Nilgivis and another — 
2 os Tr Respondents. 
(A) Industrial Disputes Act (XIV of 1947), 
section 2 (})—+T rade Unions Act (XVI of 1926) 
—“‘Industry’—Meaning of.. ` A. o 
ÉB) Pasteur Institute of Soutkern India; Goonoor 
and Gouncil “of Scientific ‘and - Industrial 
Research, Madras—Whether industries. . 
Section 2 (j) of the Industrial Disputcs 
Act defines “industry” as meaning “any 
business, trade, undertaking, manufacture 
*O. P.No, 254 of 1974; A-No. 1121-of 1975, 
d 


+ 


W:P. No. 4204 of 1974 and. l 
W.A. No. 193 of 1974. ` Sth February, 1976. 
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- Vity resulting in goods or service, 


‘Mere instruction of pupils in an € 
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or calling of employers and includes any 
calling, service, employment, handicraft, 
or industrial occupation or avocation of 
workmen’’.~ Simple as the definition may 
at the first sight appear,. its scope. has 
Proved to be One of complexity in, judicial 
thinking as is- évident, from the ‘decided 
cases, i Divergence of- opinion on` that 
Matter is more jn the application of the 
definition rather than in the conception of 
industry as defined by the statute. [ Para.2.] 


In the abstract,: the word- “industry? 1s 
capable of a.much wider significance or 
import than when it is related and con- 
fined to any business, trade, undertaking, 
manufacture or ~calling of employers 3s 
is done by the first part ọf the definition 
in section 2-(j), The dominant element 
in the first ‘part of the definition, is the 


cOmmercial character of productive acti- 
distinct 


om one of a professional nature. ‘ When 
the first part of the definition is 5° under- 
stood, the inclusive, part having regard 
to its intimate relation with the first part, 
is also, highlighted--by the „commercial 
character; of the activity-involved re aes 
calling, service, employment, hanaicrarl 


i pee f : ation of 
or industrial Occupation oT aAVOCAMSY, ~ 
dustrial occupation “activities 


‘ S wat - 

workmen. These Oe Aves goods 

may have as their aim to. prod os 
aara Z nderstood in 


or material service, which u 
the context of thé frst part, mvolved the 
commercial . sense,’ For instance. any 
Calling for the. inclusive part of sect! He 
(j) may exclude a teacher engagee n 
qucation. 
al-institution asin,a Law College of a 
neering College or even an Industria 
School. - Service may not take withm = 
scope under section 2 (j) the. professonal 
service of a lawyer or a ‘doctor. But, 
when: a teacher, or an engineet » OF & 
lawyer or a doctor exerts by himself, or 
in working for an employer Laer 
or helps to produce goods or service © F 
commercia] character as the motive a f 
end of the enterprise, then; of course, 1 
will be différent and may well fall inside 
the inclusive. part of ‘thé definition. 
mT Para, 3 cand 4] 
aie . < -3 
Held, that the -Madras Complex of the 
Council of Scientific and Industrial Re- 
search ‘and the Pasteur Institute of 
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Southern India, Goonoor,.are-not an in- 

ustry either for purposes of, the Indus- 
trial Disputes Act, or the Trade Unions 
Act. 8 es 
Gases referred ta':— -= — , 
Safdar Fung Hospital, New, Delhi v. Kuldip 
Singh Sethi, (1970) 2 S.C.J. 755: (1971) 1 
S.C.R. 177.; A.IT.R. 1970 S.C. 1407; The 
Workmen of Indian Standards Institution v. 
Tke Management of Indian Standards Institu- 
tion, G.A. No. 1297 of 1970.; State of Bombay 
v. The Hospital Mazdoor Sabha, (1960) ‘2 
S.C.R: 866: 1960 S:C.J. 679: ALR. 
1960 S.C. 610. eee Gate 


O.P.No. 254 of 1974:—Petition to set 
aside the, order dated 24th July, .1974 
and made in B5/21602/73 on the file of 
the Additional Registrar of Trade 
‘Unions, Madras. 


Application No. 1121 of ' 1975:—Applica- 
tion praying thatfor the reasons stated 
in the affidavit: filed therewith’ the 
High Court’ will- be’ pleased -to issue 
directions tov parties. as to whether 
there- should be .-any -oral evidence 
and if there is-to be such an oral evidence 
to permit the applicant to examine its own 


` Officers in chief instead ofjtheir attending 


as witness of: the--petitioner in. the O.P. 
No. 254 of 1974.. .. , io aft 


W.P.No.4204 of 1974:—Petition under Ar- 
ticle 226 of the Constitution of India pray- 
ing that for the reasons stayed: therein and 
in the affidavit filed in support thereof the 
High Court will be pleased: to issue a writ 
of mandamus directing, the second Res- 
pondent herein to reconsider the question 
of making a teference.ofthe dispute pursu= 
ant to the order of the Secretary, Depart- 
ment of. Labour; Employment and 
Housing, Government .of Tamil Nadu, 
dated 23rd September, 1974 and: made in 
G.O.(Ms.) No.883. .. Pn 


W.A.No.193 of 1974:--Appeal under Clause 
15 of the Letters Patent against the order 
of the Honourable Mr. Justice Palani- 
swamy, dated 20th January,” 1973 and 
made in the exercise of the Special Origi- 
nal Jurisdiction. of this Court in W.P.No. 
864 of 1971 presented under Article 226 
of the Constitution of India to issué a writ 
of mandamus directing the second - Res- 
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pondent herein’ < torreconsider the ques- 
tion of making a reference of the dispute 
regarding non-employment of A. Jesudoss. 
and the charter of demands made by the 
petitioner union 2nd whichwas the subject- 
inatter of the order of theSecretary, Depart- 
ment -of Labour, Government of Tamil 
Nadu, Madras, dated 22nd- May, 1970: 
and 8th July, 1970 in G.O. T. No. 1101. 


R. Krishnamurthy for -S Senthilnathan and 
A.-L. Somayaji for .M/s. Aiyar @ Delia, 
for Petitioner. -— A 


R Krishnamurthy for S. Senthilnathan, Rajan. 
Ramani- íor .Government Pleader, V.K. 
Tiruvenkatachari.. tor Mls. King and- 
‘Patridge, V. Surasham and K. Ramaswamt,. 
for Respondents. ; 


The Order of-the Court was -made by” 


Veeraswami, GF. :—Whether the Pasteur- 
Institute of Southern. India, Goonoor,. 
and the Council of Scientific and Indus- 

trial Research, Madras, are industries 
within the meaning of the Industrial Dis- 

putes Act, 1947, is the common question 
for decision in these otherwise unrelated 
matters; By an:order dated 22nd. May, 

1970, the State? Government -declined 
to refer for adjudication the non-employ- 

ment of one A. Jesudoss in the Institute, 

and certain demands raised by 1ts work- 
men through. the -Institute Staff Union. 

The’ Governmient-did so on the view that 
the ‘Institute could not be considered.as an. 
industry. for the purposes of section 2-(3)) 

of the Industrial Disputes Act. The 
Staff Union unsuccessfully moved under 
Article’'226 of the Constitution for a direc-. 
tion, to the State Government to re-consi-- 
der the question-of making a. reference.. 
That ‘is: the ‘subject-matter of the writ. 
appeal. The, Additional. Registrar . of 
Trade Uriions, Madras by an order dated. 
24th July, 1974 cancelled: the registration. 
dated 27th August; 1973 as trade union 
of the Madras Gouncil of Scientific and 
Industrial Research Employees and Work-- 
ers Union. He was of the opinion that. 
the Council of “Scientific and Industrial 
Research Madras Complex, -a branch of 
the -Gouncilof Scientific:and Industrial 
Restatch was not éngaged in any trade 
or industry, butthe Complex was- esta- 
blished for the purpose of assisting. the 


| 
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Scientific and Industrial Research,:.and 
that, - therefore, the employees ‘of the 
Complex were'-not workmen. within the 
meaning ‘of section..2 (g) of the Trade 
Unions Act;1926. The Union-had appeal- 
ed under -section 1} of the:Trade -Unions 
Act from that order? This! appeal:was-. 
directed, to -bé-treated-as a. petition to be 
dealt with in’ the’ Original Side of this 
Court, but later withdrawn’ ‘and. posted 
along ` with the connected writ petition 
which is‘also by that ‘Union-to direct the 
State Government to re-consider the ques- ' 
tion of making a reference Of certain items 
of disputes” for adjudication. Since the 
Government had earlier declined to make 
a reference on the view that the Complex 
was not an industry; but a department of 
Scientific Réseatch and Service, the ques- 
tion we are called upon to resolve is even-: 
tually tied up with the facts relating to the 
character of, each of these-‘institutions.~ 
But in considering the problem,: a basic 
and genera] understanding of what is an- 
industry for the purpose of the Industrial’ 
Disputes Act and the Trade Unions Act, 
is necessary for its appropriate application 
to the facts. It may be taken that if, the 
institutions we ate. concerned with ‘are 
not industries for the putposes of the Indus- 
trial Disputes Act, it will be so also'for the 
purposes of the Trade Unions Act. 


Section 2 (j) defines “industry” as meaning. 
“any business, trade, undertaking, manu- 
facture,or calling of employers and includes 
any calling, service, employment, handi- 
craft, ot industrial Occupation OF avoca- 
tion of workmen’’. Simple as the defini- 
tion may at first sight. appear, Its scope 
has proved to be One of complexity in 
judicial thinking .as is evident from the. 
decided -cases. Divergence of opinion on, 
that matter is more in the application 


Jof the definition rather than in the con- » 
Iception of industry as defined by the sta- 


e 


tute. 


3. In the abstract, the word “industry” 
is capable of a much wider significance 
or import than when it is related and con- 
fined to any business, trade, undertaking, 
jmanufacture or ‘calling of employers as is 
idone by the first part of -the definition 
in section 2 (j).. The dominant element 
in the first part of the definition, as it 
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appears to us, isthe commercial character 
of productive activicy:‘ résulting in goods 
or ‘service, distinct-from one’ of a profes. 
sional nature. When the first part of the 
definition is so, understood, the inclusive 
part, having regard to its intimate relatio 
with the first part, is, also highlighted b 
the commercial charactér of the activity 
involved in any callifig; Service, employ- 
ment, handicraft or industrial occupation 
or avocation, of workmen. — 


4. These different activities may have as 
their aim to produce: goods:or material 
Service which, understood in the ‘context 
On the first part, involved the commercial 
Sense. For instance; ` any calling for the 
inclusive part of section 2.(7) may exclude 
a teacher engaged in mere instructicn of 
pupils in an educational institution as in a 
Law Gollege or Engineering’ College or 
even ‘an Industria] School: Service may 
not take within, its ‘scope-under section 
2 (j) the professional service of a lawyer or 
a doctor. But,’when -‘a teacher, or an 
engineer; or a lawyer or adoctor exerts 
by himself, or in working for'an employer, 
produces or helps to produce goods or 
service of a commercia] character as the 
motive and end of the enterprise, then, of 
course, it willbe different and may well 
fall inside the inélusive part of the defini» 
tion. ` ' a 


E. I. Sykes and -H:-J. Glasbeek, in 
“Labour Law in Australia” -after examin- 
ing certain Avstralian decided cases, sum 
up that: > at 


-.(2) If the dispute has reference to em~ 
ployment of a manual character, then 
regardless of whether a private or State 

- enterprise, or. any other potentially 
determining feature is -involed, the 
dispute-will be .an. “industria P’ one. 


(ii) An enterprise which is directly con- 
cerned with the production, mainten- 
ance, repair, distribution or tranport 
of tangible things or with the provisions 
‘of intangible things, such as gas and 
electricity, and with the setvices of 
banking and insurance, is an industrial 
one. . ü 


(2i1) Gertain ‚occupations are never 
‘industrial’. They include the work 
done by medical practitioners, lawyers , 
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the police force, people in the. armed 

services, apparently school teachers:and 
..-SClentists. working as university emplo- 

yees,”? =.. - Ue ee $ 

ag ` ' HP fae z 5 © 

They point out that the nature of the emp- 
loyees’ work or the nature’of the enterprise, 
among Others, may be the deciding’ crite- 
rion to identify an activity as “industry” 
or ‘industrial’. In our couritry there are 
numerous decisions on the scope of’ section 
2 (j)» including those of the “Supreme 
_ Gourt, all of which may not be reconcilable. 


6.. Safdar ‘Fung «Hospital; New Delhi v. 
Kuldip Singh ‘Sethi, -reviewed almost all 
the earlier “decisioris which we need not, 
therefore, notice.- The Supreme Court 
held that the hospital was not an industry. 
It said: i > i 


“Before - the work engaged. in, can -be 
described as an industry, it must bear the 
definite character of ‘trade’ or “business” 
or ‘manvufacture’.or ‘calling’ or must be 
capable of being, described. as an, 


r k 


undertaking resulting in . material 
goods or material services. =, <s 
~” b fh 4 | 1 t n. Ă- 4 


‘If a hospital, nursing home or dis- 

pensary is run as a business in a com- 

mercial way there may’ be found ele- 
*ments of an industry there. ` Then the 

hospital is more than a place where per- 

sons can get treated for their ailment., 
. It becomes a business. í 


n 4 #4 We 


Hospitals run by Government and even . 


by private associations, not on-com- 
mercial lines but on charitable lines 
or as part of the functions ofGovermment 
Department of Health cannot be inclu- 
dec in the definition of mdustry. The 
first and the second parts of the defini- 
tion are not to be read in isolation as if 
they were different industries but only 
as aspects of the occupation of employers 
and employees in an industry. They 
are two counter parts in one industry.’s 


[tis noteworthy that the emphasis is on 

industry being an activity run or done 
as a business in a commercial way. Ina 
| i 


1+ (1970) 2 S.C.J.755 : (1971) 1 S.G.R. 177: 
A.LR. 1970 S.C. 1407. ee 


I 


i’ lad... T THE MADRAS. LAW, JOURNAL! REPORTS © payuy 


stam. Gb [1976 


recent. judgment of the Supreme Court in 
The Workmen «of Indian Standards Institu-, 
tion v.. The Management of Indian Standards, 
dnstitution!, :Bhagwati,. J., with whom 
Goswami, J.,.agreed,’ but. from both of. 
whom /Alagiriswami, ‘J., dissented, it was, 
held thatthe Indian Standards Institution 
was an industry. State. of Bombay v..The 
Hospital Mazdoor Sabha, at one end, and 
the -Safdar Jung Hospital case’ at the other 
were referred to extensively. The majority 
judgment was .devoted. practically in its 
entirety, is ascertaining. the. meaning and, 
scope of the term as used in section 2 (7) Of 
the Industrial. Disputes “Act. On’ ‘a 
careful reading of the, majority judgment, 
we do not, with all respect, think that it 
departed fromthe ratio of. Safdar Fung 
Hospital, New, Delhi v, Kuldip Singh. Sethi. 
In fact, the majority judgment has made 
extensive reference to extracts from the 
Safdar Jung Hospital case’. In this back- 
ground, let us see the facts relating to the 
character of each of the two institutions in 
these cases, - 
7. By a Resolution of the Department of 
Commerce, dated 27th April, 1940 and 
Ist February, 1941 the Gonstitution of 
the Board of Scientific and Industrial 
Research and the Industrial Research 
Utilisation Committee were made.. Since 
then, the need was felt for a body which 
could co-ordinate and generally exer- 
cise ‘administrative control over the ' 
work of ‘the two organisations. The 
Department of Commerce in the Govern- 
ment of India by a Resolution, dated 26th 
September, 1942 with a view to fulfil that 
need constituted @ Gouncil of Scientific 
and Industrial Research on a permanent 
footing. The main object of the organisa- 
tion was not only the purposes just men- 
tioned, but also to see how best the results 
achieved by the two ‘bodies could be 
utilised in practice. The (Council has 
been vregistered’as a Society under the 
Registration of Societies Act, 1860, and ` 
the actual administration of its affairs as 
well as its funds have been entrusted to a 
Governing Body of the Council. cons- 
i a 

‘1. G.A. No. 1297 of 1970. 

2. 1960 S.C.J. 679: (1960) 2 S.C.R. 866 : 
A.LR. 1960 S.C. 60. 


3. (1970) 2S.C.J.755 : (1971) 1 S.C.R. 177: 
AI.R. 1970 S.C. 1407. 


HW). . are | 
tituted according to the rules and regula- 
tions ` of the Council. ` The, Council ® has 
set up its own Advisory Bodies to examine 
proposals of Scientific and Industrial 
Research and to report to the’ Governing 
Body on the feasibility-of the proposals 
and to advise on any other question refer- 
red' “to ‘them by ‘the’ Governing Body. 
The Governing Body; as it was original. 
ly constituted, consisted ‘of the “Member 
of the Council of the Governor-General in 
chargé of the portfolio of; Commerce, a 
Representative of the Commerce Depart- 
ment of the Government of India, a Repre- 
sentative of the Finance Department of the 
Government 6f India, ‘two, members of 
the Board of Scientific and Industrial 
Research elected by the .Board;- two mem- 
bers of the Industrial Research Utilisation 
Committee elected by the said Committee: 
the Director of Scientific and Industrial 
Research, and one or more members to 
= noyninated by the Government of ‘India 

to represent interests not othewise' repre- 
sented. The functions of: the Council, 
among Other things, were to implemerit 
the resolution passed by the Legislative 
peman on “a November, 194 1 to wit: 


“This iai recommends to. ihe 
Governor-General-in Council that a 
--fund called the Industrial Research 
Fund be constituted, for. the _ purpose 
of fostering industrial development in, 
this country and that provision be made 
in the Budget for an annual grant ‘of 
rupees ten lakhs to the fund fora aes 
rae years.” E o 


The other objects of the Council were— 
“the promotion, guidance and- co- 
ordination of scientific and industrial 
_ research including the institution and 
` the financing of specific researches; 
the . estalishment or - development 
and assistance to special institutions or 
departments of existing institutions for 
specific study of problems affecting 
particular industries and trade; the 
establishment and award of research 
studentships and fellowships the utili- 
sation of the results of the researches 
conducted under the auspices of the 
Council towards the development of 
industries in the OEY and the pay- 
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ment of a share of royalties arising. out 
of. the development , of ` the ‘results’ ò 

“Fesearchés to those “who’aré considered 
as having contributed towards’ = 

the 

‘.establishment,’..;:;maintenance _ .and 
“management of laboratories, workshops, 
institutes: and, -organisations ta, further 
„Scientific and industrial research and to 
"utilise and exploit for purposes of experi- 
mient or otherwise ‘any ` discovery or 
‘invention likely ‘to be of use’ to'-Indian. 

” industries; the collection and ‘dissemi- 
nation of informatiorim regard not only 

+» to. research, but to. industrial matters 
generally ;pu blication, of scientific papers 
and a journal of ‘industrial teséarch 


1. and ‘development; and any other acti: 


-< yities' to. promote generally the objects 
- of the ‘fesolution.”*. j3 n 


rtp de ee ad 3 


The- Board: g Scientific. and Lidustriai 
Research: has on ‘its membership, mostly 
distinguished' men-of science and various 
disciplines, and so too’ ‘the Industrial 
Research Utilisation Committee. The 
Industrial Research .Fund at the disposal 
of the Council would consist of grants from 
the Central Re venues from time to time, 
other: sources pe grants from State Govern- 
ments, by Indystrialists for special or gene- 
ral purposes, contributions from Universi- 
ties or local bodies, donations or benefac- 
tions, royalties, etc., received from the 
development of the results of industrial 
research, -and ` miscellaneous . receipts. 
The Council -of Scientific and Industrial 
Research will exercise full, powers with 
regard to the expenditure to be met out 
of the Industrial Research Fund, subject 
to its Bye-ldws. “While forming ` the 
Council, the Government of India expres- 
sed the hope that the facilities afforded by 
the Couticil of Scientific and Industrial 
Research will be availed by all interested 
in Indian Industrial Development and 
that the State Governments would assist 
the Council in its work by establishing 
Frovincial Advisory Boards of- Scientific 
and Industrial Research to form liaison 
with the Board of Scientific and Indus- 
trial Research. The ` Memorandum of 
Association-of the Council of Scientific and 
Industrial Research mentions its objects 
which .include — 


al 
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(a) implementation and giving effect'to the 
Tesolution,of the Assembly we have already 
referred, to; TEPEE 3 rf : 
(b) the promotion, guidance .and. co" 
ordination-of- scientific and . industrial 
rėséarch including the institution and the 
financing’ of ‘specific-researches; ' 

eee Boa ot Po a Tate a RE ie -7 pot cj 
{c the _. establishment or . development 
and. .assistancé to” special institutions or 
departments, of existing; institutions . for 
scientific study of problems affecting parti- 
cular industries and.trade; 


(d) the -establishment ‘and ` award of 
research ‘studentships ‘and -fellowships; 


(e)‘the utilisation..of. the_ results . of 
the. researches conducted under the aus- 
pices of the Gouncil towards the develop- 
ment of industries in the country and the 
payment of a share of royalties arisirg 
out-of the development,of the results of 
researches. to those who are considered 
as having contributed towards the, pursuit 


r 


of such researches; A 


(f) the establishment, maintenance and 
management of laboratories, workshops, 
institutes ‘and organisations to ‘further 
scientific and industrial research and ’to 
Utilise ‘and exploit for purposes of experi- 
ment or otherwise any discovery or inven- 
-tion likely to be of use to Indian industries; 
(g) the collection and dissemination of 
information in regard not only to research 
‘but to industrial matiers generally; 


(A) publication of- scientific papers and 
a journa].of industria] research’ and 
development; = > 


(i) for the purpose of the Society to draw 
and accept and make and endorse, dis- 
count and negotiate Government of India 
and other promissory notes, bills of ex- 
change, .cheques or -other negotiable 
instruments; l 


{}) to invest the funds of, or money en- 
trusted to, the Society upon such secu- 
rities or iw such manner as may from 
time to time be determined by the 
Governing Body-and from time to time 
‘sell or transpose such investment; 


(k) to purchase, take on lease, accept as a 
gift or otherwise acquire, any land or buil- 
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ding wherever ‘situated in ‘India’ which 
may: € nécessary, or convenient for the 
’ O Aka sg . 4a Ba a 5 ‘os ae ee 
society; ro ee A 
(1) to construct or. alter: aay. building 
which may:be necessary for the Society ; 
- A tagog t ee aaa ee age ae 
(m) tosell, lease, éxchangé and -otherwise 
transfer all or any portion. of the pio- 
perties of the society; ~ 770o << 
(ñ) -to' establish and: maintain a research 
and reference library in’ pursuance of the 
objects of the Society with Treading ang- 
writing*rooms and to` furnish the same 
° . "ARE a ee ee L z 
with  books,: reviews, magazines,’ néws- 
papers and other publications ; 
Sieh. ice BP a <a i 


(0 ) to employ. and pay ‘the necess | 

a" r a 7 ar 
for the purposes of-the Scciety and Ma 
tain a provident fund for thè benefit of 
such staff or any. portion thereof sand ` 


(f) to do all other such things as the Socie- 
ty mie ry necessary, incidental or 
conaucive to the attai 

TE a TE of the above 
Since 1942 the CSIR has gathered momen- 
tum. It has set up a chain of national 
laboratories and research institu tes in 
various parts of -the , country especial] 
after'1950., We find from the introduction 
CSIR, along with other major aie 
organisations, like the Indian Counci] of 
Agricultural Research set up in 1929, the 
Department of Atomic Energy, set i in 
1954, and the Defence “Research ' and 
Development Organisation se} up in 1958 
accounts for Over 68 per cent of the total 
expenditure On scientific research and 
development in this country, and the CSIR 
isthe largest among them all.. Under the 
CSIR, there are about 30 national labo. 
ratories and-other research institutions 
four of which are regional] ‘laboratories. 
Two other organisations are g €voted to 
dissemination of scientific information 
and there are two industria] and techno- 
logical museums, besides, ten industrial 
co-operative research associations func- 
tioning under the 'aúspices of the CSIR 
Six of them are said to be concerned, with 
the textile industry, and the other four with 
cement, plywood, automotive research 
and tea. Financial assistance to the extent 
of 50 per cent of their capita] and recurring 


i] 


expenditure is provided by the Gouncil to 


each of these research associations. It is 
also useful to note the following from the 
Introduction to “‘ Our Rcsearch Insti- 
tutions *’.__ 


t 
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As 
their work, all these research institu- 
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;tions; except for a very few, like the; - 


National Ghemical Laboratory and the 
National Physical Laboratory, deal 


j with ‘specific areas, such as’ food, fuel, ' 


buildings, and roads or with problems 
of interest to specific industries, like elec- 


. minerals.and metals, marine~chemicals, : 
drugs and scientific instruments, or 
; with applied science and technology, 
‘like mechanical éngineering, electro- 
chemistry, geophysics, oceanography; 
experimental medicine and toxicology. 


The functions of the four regional labo- 
ratories are primarily related to indus- 


trial development, in their respective 


geographic areas, © Each ‘research insti- ` 


tution is headed by a Director and is 
guided by an executive council. - The 
CSIR, which contro]s.ail these institu- 
tions, is headed. by a Director-General. 
The Council has a Board of Scientific 
and Industrial Research, which ‘is. the 
_ Chief Advisory Body in-.all- scientific 
matters, and a Governing Body; < with 
_the Prime :Minister, as. its President. 
. With the establishment of.the chain of 
laboratories and other research- institu- 
tions, India has laid the framework. for 
sustained scientific . pursuit and endea- 
. vour. Along with Other research” agen- 
‘cies, these institutions provide’ “ the 
flesh, muscle and sinews through which’ 
policy decisions at the national -- level 
can be translated into practical results.” 


+ = eal 1 a TJs LS 
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can be seen from a quick survey of 


- In more than one discipline. 
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These; firmly supported by pilot plants, 
workshops, libraries and documenta- 

— tions and extension services, provide 4 
Strong infrastructure for a corps of over 

. .9,500 highly qualified’ scientists’ and 
` technologists. This sizeable scientific 
potential, apart from undertaking pro- 
longed investigations on basic and 
- fundamental problems, also tackles 
“specific time-targeted projects tyne: 
z 33 T e 
CSIR laboratories, along with other 
scientific and technological institutions 


1 4 r cc : 
tronics,” glass and^ ceramics; leather, > -~ in this country, try “ to provide techno 


logical and engineering inputs and indi- 
cate the pathways into which the indus- 


__tryand economy: must move to har- 


‘monise with the national consent: of 
self-reliance’? as Dr: T. Nayudamma 
Director-General.of the GSIR, put it.’ 


8. The Madras Complex, with which we 
are concerned of the GSIR is thus a Union 
Agency~set up for promotion of ‘special 
Studies aud Research and for co-ordina- 
‘tion in Institutions for higher research and 
Scientific and Technical Institutions. The 
Complex gets its funds for expenditure 
from the Fund of the CSIR. . The Appro- 
priation Acts of 1971 to 1974 of the Union 
of India show that for’ the three years, 
1971 toi1973. sums. of Rs, 23,21,21,000, 
Rs. 412,22,000 and _Rs. 4,03,91,000; 
were madezover to the CSIR. as grants 
from the Union of India.» -  ~ 


g: The CSIR is thus financed: by the 
Government of India. - The receipts and 
expenditure ofthe CSIR -forthe years 
1971 to 1973 under broad and major 
heads -throw light’to a certain extent 
on’ the character of the CSIR:- oe 
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© Reps ~~ 1970-71 1971—72 ` 1972—73 
2- a . F i. ~ = a ; 
1. Grants from Govern- TN l ME 
ment of India 19,67,30,507.73 21,43,37,146.88  24,56,30,000.00 
2. Miscellaneous (La-. , _ - a RS e 
_ boratories and Insti- ; i í i A 
. tutes) _ 1,30,85,702.73 1 ,42,68,120.77 * 1,69,46,375.2 
Expenditure : E C O ee ee 
1: Pay and Allowanc 8,29,00,504.76 8,90,11,133.32.  9,71,96,487.36 


2. Contingencies (La- 
boratories, Store. Ins- 


“1,64,69,105.85- 


1,85,39,581.66 ~ 


__titutes “etc) 207,43 ,203.37 
3. Scientists Pool `o 26,41,334.48 28,50,641.52 ~ 31,18,467.40 
4, Fellowships. | and . l E as SR ee 
‘o Scholarships - 13,38,126.42 | © 13,40,919.75° ~ 13,61,404.85 
5, Special Research Pro- ~ . ~ 2 a P A ee 
`. grammes :'(Grant-in- p Wi O E , 

aid retired emeritus _ te re ; 
i Scientists) i> e 1,00,00,000.00 ot ‘I :00,00,000.00 l i 1,00,00,000.00 
6, Pilot Plants Staff P/L. - a h . ee : 
~ Allowances etc. E 1,46,52,045.41 1,31,65,526.56 _1,19,57,940.00 


4 


” + Š 


It may be seen from the table above that 
the bulk of the funds for the expenditure 
comes from the Government of Ind ia, and 
miscellaneous receipts from Laboratories 
and Īrstitutesand the expenditure is most- 
ly on pay and allowances, contingencies, 
Scientists Pool, Fellowships and Scholart- 
ships, -Special Research Frogrammes as 
Grant-in-aid and Pilot Plants*Stafi Allow- 
ances. The receipts from Laboratories 
and Institutes are through what is called 
job work and, consultancy service, - The 
Laboratories and Institutions of the CSIR 
carry out research programmes under the 
plans of Scientific and Industries Research 
approved by the National Council for 
Science and Technology. In the Re- 
search Institutions, Scientists undertake 
various Research Frojects. They develop 
processes and inventions, and some of the 
processes are also patented. Under an 
agreement entered into between the Na- 
tional Research Dcvelopment Corpora- 
tion of India, a Gompany registercd under 
the Indian Companies Act, 1913, and the 
CSIR, the Corporation pays the CSIR a 
share of the royaltics arising from the 
exploitation of inventions, patents and 
technical and engineering know-how of 
processes, in consideration of the CSIR 


assigning and transferring to the Corpo- 
ration all its rights in such inventions and 
patents and engineering know-how and 
processes. The Corporation exploits the 
patents and inventions by granting licences 
to parties who use them for . industrial 
purposes. Development of such inventions 
and processes and supply of know-how and 
their exploitations as just mentioned, do 
not, in our opinion, amount to rendering 
material service of an industrial character 
Im a commercial sense; As a matter of fact, 
it appears that the royalties received by 
the GSIR are small in comparison with 
the. total income and expenditure of the 
CSIR, . The Laboratories and Institu- 
tions, as we find, also do consultancy ser- 
vice in the tendering of which they under- 
take job work as part of such service. If 
any industry encounters a difficult pro. 
blem,the Gouncil provides expert service 
to solve it. The Council investigates the 
problem with its expert knowledge and 
the solution found is extended to the 
industry. A nominal charge is collected by 
the Council for the service, which is also 
very little when compared to the total 
receipts and expenditure of the CSIR. It 
is explained that when the work is done 
inside the Institution, it is treated as job 


w 
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work, and when the experts are called 
upon to proceed outside and carry out the 
investigation, it is called “Consultancy 
Service’: Guidelines are-given by the 
Council regarding rendering of consul- 
‘tancy services. A perusal of the descrip- 
tions of some of the job work or consul- 
tancy service so- undertaken and fees 
received, convinces us that the object and 
nature of the job work and consultancy 
Service are not business carried on in a 
commercial sense. > % 

10. The Madras Complex are said_ to 
` consist of the units : -. 


(1), Central Mechanical Engineering 


Research Institutes, Durgapur ; k 


(2) Structural Engineering Research Gèn- 
tre, Rourkela; pes nee 


(3) Central Scientific ‘Instruments 
Organisation, Chandigarh ; . 


(4) Gentral Electrochemical Research 
Institute, Karakudi ; - 


(5)' Centra] Public Health Engineering 
Research Institute, Nagpur ; j 


(6) National Metalurgical 
' Jamshedpur ; and | 
(7)C.E.ERL 


The nature of the work and the financing, 
almost wholly by Government, show, that 
these institutions are Research Institu- 
‘tions in the course of working of which, as 
detailed earlier, they can hardly be said 
to be engaged in any commercial enter- 
prise in the’ sense of rendering material 
service, supplying goods and others as a 
business or trade.The Council produces, as 
has been stated in the counter statement of 
the CSIR, certain number of items more 
to serve as prototypes of goods which can 
be produced by others utilising the process- 
es developed by the Institution, Some- 
timesPilot Plants are set up with the object 
ofdemonstrating that the processes deve- 
loped by the Institutions are commercially 
and tcchnically viable. When the 
demonstration is Over, the Pilot Plants 
appear to be dismantled. Seldom such 
Pilot Plants are sold to serve as a proto- 
type, and even when there is a sale, it is 
only for a very nominal amount. 


Laboratory, 


x1. No doubt, factory-licence has been 
taken by the CSIR Madras Complex. But, 
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it has to be noted that the Institute con- 
sists of various sections and departments 
and factory licence seems to have been ob- 
tained only with reference to one of those 
Sections. . Though such a factory licence 
is taken for a section, the’ Government of 
Tamil Nadu, having regard to the charac- 
ter of the CSIR have exempted it from cer- 
tain provisions of the Factories Act. - 


1z. On behalf of the employces and 
workers union itis stated that the CSIR 


, Research Laboratories advertise in open 


market for selling. industrial_ know-how 
and processes, the CSIR has arrange- 
_ment with all industries in India to help 

the Industrial Community at large, does 

workshop activities collecting service 
charges, shares the profits of the 
Indian Industries by collecting ‘yoyal- 
ties, distributes. the profits to the 
participating scientists of the coricerned 
projects, manufactures and sells products 
in the name of Pilot Plants. It is also 
Stated that Central Leather Research 
Institute, one of the GSIR Laboratories, 
has taken out a factory licence, and as 
factory it cannot be regarded as an Educa- 
-tional Institution. o 


13. We have given our careful considera- 
tion to the character of the Madras Qom- 
plex of the CSIR and are of opinion that 
they are'merely Research institutions en- 
gaged in Research work in order to help 
industries, and develop industries Wit 
their scientific and technological experi 
-ence and know-how. The entire activity 
of the complex, as it appears to U$» 15, 
therefore, educational, and is not industry 
in acommercial sense. There is no trade OF 
business involved in a commercial sense. 
_The mere fact that royalties are collected 
‘ or Pilot Plants are sold and 4 small nominal 
‘amount is realised, or job work is done 10T 
a consideration, will not on a proper pets- 
pective of the character of the entire acti- 
vity of the CSIR Complcx, make any 
difference to the real nature of the Gom- 
plex as consisting of Educational Institu- 
tions. ~ i - 


r4. The CSIR Complex is one of those 
Agencies and. Institutions contemplated 
by Entry 65 of the Union List in the 
Seventh Schedule to the Constitution. 
That Entry relates. to Union Agencies and 
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Institutions for professional, vocational or 
technical training, including the training 
of police officers ; or the promotion of 
special studies or research ; or scientific 
or technica] assistance jn the investigation 
or detection oí crime. Entries 63 to 66 ate 
carved out sad put down separately in the 
Union List from Entry 11 of the State List 
which is ‘Education including Universi- 
ties’, subject to the provisions of Entries 
63 to 66 of List I and Entry 25 of List ITI. 
Entry 63 in the Union List relates to the 
Benares Hindu University, the Aligarh 
Muslim University as they were known 


-at the commencement of the Gonstitution, 


and other institutions to be declared by: 
Parliament to be institutions of national 
Importance. Entry 65 comprises of insti- 
tutions financed by the Government of 
India wholly or in part and declared by 
Parliament by law to be institutions of 
national importance. The CSIR is 
one of those institutions for scientific and 
technica] education. The CSIR is ‘a 
professional, vocational and’ technical 
training institution, Itis also engaged in 
promotion of special studies and’ Research, 
As we have already noticed, One of the 
objects of the CSIR is co-ordination and 
determination of standards in institutions 
for higher education or research and 
Scientific and technical] institutions which 
is. comprehended by Entry 66 of the 
Union List. 


15. Weare not, therefore, persuaded that 
merely on account of the receipt of royal- 
ties Or nominal price for some. job work 
done, sale of some goods in the course of 
Industria] Research and Development 
of Industries, what is really an institution 
essentially educational in character,should 
„be stamped as an industry in a commercial] 
jsense. We hold that the Madras ‘Complex 
jis not an industry either for the purpose of 
|the Industrial Disputes Act, or the Trade 
Unions Act. 


16. We have next to determine the 
character of the Pastcur Institute of Sou- 
thern India, Goonoor, in The Nilgiris. 
The object and main work of the Pasteur 
Institute, as the record shows, is to carry 
on research on communicable diseases of 
national importance. It has done re- 
search on rabies and laboratory work in 
influenza. In fact, the Institute appears 
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to be the Influenza Centre of the Govern. 
ment of India. Research on intestinal virus 
and other respiratory viruses, vaccine, 
small pox and trachamos is made in the 
Institute. ‘Other studies on tissue cul- 
ture and bacterial diseases like cholera, 
Syphillis are also made in this Institute. 
The Institute runs a clinical _ laboratory 
and its purpose is stated to be to keep in 
touch with the medical profession in con- 
nection with its research programmes. It 
may thus be seen that the Institite is basi- 
cally a Research Centre. It seems tò be a 
traiming centre as well, because traming 
is given in the Institute in rabies, other 
virus diseases and general bacteriology. for 
workers sponsored by the World Health 
Organisation Central and State Govern- 
ments andother institutions in the country. 
The Institute has been recognised by Uni- 
versities for training candidates for the 
post-graduate Degrees in Bacteriology 
and Virology. The members of the Gen- 
tral Gommittee of the Pasteur Institute 
consist of Heads of Medical, Fublic 


‘Health , Veterinary, Public Works Depart- 


ment, Senior Ad ministrative Officers of 
the Government of Tamil Nadu and 
others like Lawyers, Chartered Account- 
ants and Engineers, By a notification of 
the Government of India, the Institute 
has been recognised as a charitable orga- 
misation as well. In’ our opinion, the 
Institute is not, therefore, an industry, 
buta Research Institute and a Training 
doubt, anti-rabies vaccine is 
Prepared in the Institute and'itis supplied 
to State Governments, the Army and the 
Railways: but,it is not, as we understand, 
sold in open market, This’ feature by 
itself does not enable us to hold the insti- 
tution to bé commercial. The sale of anti- 


-rabies vaccine ‘by the Institute does not 


convert it into a trading or commercial 
or Industrial concern, We note that the 
Institute does not distribute any profits, 
though of course, this is not determinative 
In itself of the character of the Instityte. 
But the fact is note-worthy, and is not 
irrelevant to the issue of character of the 
Institute, It was said that medical sér. 
vices were rendered in the Institute on 
payment of fees; but what is pointed out, 
tous by the Institute is that indigent 
Patients ate treated free of chargesin the 
Anti-rabies Treatment Centre run by the 
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Institute, and that in the case of paying 
patients, the cost of vaccine alone is reco- 
vered without charging any fees for the 
services rendered. O2 this background of 
facts, the claim of the Institute that it is 
essentially .a Research-¢um-Charitable 
Organisation working for the benefit .of 
humanity without any profit motive,is well- 
founded. Too much importance cannot 
be attached to the fact that the Institute 
is making an income of Rs. 20,000 per 
annum from the-Clinical Laboratory, for, 
the Institute asserts that it is not even 
sufficient to mect the cost of the materials 
used and also the pay and allowances of 
the staff employed in the Laboratory. Nor 
are'we satisfied with the fact that the Insti- 
tute has-undertaken preparation of polio- 
vaccine for the protection’ of 50 millions 
of susceptible children in the country, on 
behalf of the Government of India, as a 
national service on ‘no profit no loss’ basis, 
makes the Institute’s activity a trading 
activity, Until April 1969 the Ministry 
of Health, Government of India, was 
making grants to the Institute to carry 
out research on communicable diseases of 
national] importance, and thereafter, the 
grant is routed through the Indian Coun- 
cil of Medical Research which is concern- 
ed with the medical research in the country 
under the auspices of the Government of 
India. We hold .that the Pasteur Insti- 
tute of Southern India, Coonoor, ig. not 
an industry either for, purposes of the 
Industrial Disputes Act, or the Trade 
Unions Act. 


17. The Original Petition, the applica- 
tion, the Writ Petition::and the Writ 
. Appeal are dismissed, No costs. 

RS. - Appeals dismissed. 


a 
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IN THE HIGH GOURT OF 


JUDICA- 
TURE AT MADRAS. 


PRESENT :—N.S. Ramaswami, J. 


Saranga Padayachi Appeliant® 


v, 
Vairakannu Ghettiar .. Respordènt’ 


Tamil Nadu Agriculturists Relief Act (1V of 
1938), section 20 —Execution of decree—Appli- 
cation under section20—Filed beyond 60 days 
of the order—Barred by: limitation. es 


i 


If the judgment-debtor had not invoked 
section 20 (of Act LV of 1938) and obtain- 
ed stay of execution, h> .can always ap- 
proach the’ Court which passed the decree 


"(as long as the decree had not been satis- 


fied) for scaling down the debt, if he is en. 
titled to such scaling down on merits. But 
once he invokes the jurisdiction of the 
Court under section 20 and obtains stay 
of exccution, then, undoubtedly, a period 
of limitation is prescribed by the proviso 
to that section which specifically says 
that unless an application under section 
19(if it had not been already filed)is filed 
within sixty days of the order of stay, the 
decree shall. be executed as it stands. 

[Para. 4.] 


Cases referred to:— 


Kumaraswami Pillai v. Fhiruvengadatha 
Aiyangar, (1939) 2 M.L.J. 308+ 49 L.W. 
762: I.L.R. (1939) Mad. 886: A.I.R. 1939 
Mad. 613; Dkarmarajan v. Nagalinga Kan- 
diar, (1975) 2 M.L.J. 34; Krishnamurthi 
Lyer v. Sethurama Iyer, (1976) 1 M L.J. 10. 


Appeal against the order of the Gourt of 
the Subordinate Judge of Guddalore dated 
‘25th April, 1974 and made in LA, No. 
887 of 1974'in O.S.'No. 258 of 1965. 


K. Sampath, for Appellant. - 
P.S. Ramachandran, ‘for Respondent. 


‘The Court made the following 


OrvER.—The petitioner before me filed 
‘an application under section 20 of Act 


— 


* A,A,O, No, 396 of 1975, 26th February, 1976 
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IV of 1938 as early as 1973 and obtained 
an order of stay of execution by the order 
dated 18th June, 1973. He did rot care 
to file an application unde? section 19 
within sixty days of the said order, as 
contemplated under the proviso to section 
20. Later ie., on 11th April, 1974 the 
application out of which the present 
‘Civil miscellaneous appeal arises came to 
be filed under section 19 for scaling down 
the debt: This‘is clearly ‘barred by limita- 
tion,. ` to : £ 


a. Itis contended on behalf of the appel- 

ant-judgment-debtor that section 19 it- 
self does not ‘provide for any period of 
limitation. that an application under that 
Section can be filed at any time and that, 
therefore, the proviso to section 20 should 
not be invoked in support of the conten- 
tion that the application under section 19 
1s barred by limitation. I am unable to 
agree with that contention. 


g-. The proviso to section 20 clearly 
Says that if an application under section 
19 had already not been filed and if such 
an application is not filed cven within 
sixty days of the order of stay, then the 
decree shall be executed as it stands, 
‘(without being scaled down.) In Kumara- 
swam Pillai v. Thiruvengadatha Aiyangar., 
a Division Bench of this Court had to 
consider whether the said proviso- to 
section 20 is a condition precedent which 
means that-beyond the period of sixty 
days provided : therein no, application 
under section 19 can-be ‘entertained , any 
‘delay cannot be excused, or whether it 
prescribes only a period of limitation 
In which event section 5 of the Limitation 
Act can be invoked and the delay. can be 
excused for proper and adequate reasons. 
Tte Division Bench held that the proviso 
prescribes only a period. of limitation, 


4. Thecontention on behalf of the judg- 
ment-debtor is that in spite of the above 
said proviso to section 20, there is no‘period 
of limitation at all in respect of an applica- 
tion under section 19. It is true that if 


the judgment-debtor has not invoked 
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he can always approach the Gourt which 
passed the decree (as long as the decree 
has not been satisfied) for scaling down 
the debt, if he is entitled to such scaling 
down ‘on merits. But: once he invokes 
the jurisdiction of the Gourt under section 
20 and obtains stay of execution, - then 
undoubtedly a period of limitation is 
prescribed by the proviso to that section 
which specifically says that unless an 
application under section 19 (if it had 
mot been already filed) is filed - within 
Sixty days of the order of stay the decree 
shall be executed as it stands. a 


5. The learned counsel for the judgment“ 
debtor referred to my decision in Dkarma- 
rajan v. Nagalinga Kandiar1, and that 
rendered by Justice Mohan, reported in 


_Krishnamurthi lyer v, Sethurama  yer*, in 


the course of his arguments. But those 
cases were concerned with the question 
whether if a Court-sale had taken place 


after the commencement of the amend- 


ment Act (VIIL of 1973), the judgment- 
debtor can invoké section 23 (¢) and pray 
for setting aside the same. It, was held 
that the judgment-debtor having had 
enough Opportunity to file an application 
under section 19 (before the Court-sale 
takes place) in respect of sales which take 
place after the publication of Act VILL of 
1973, section 23 (c) carinot be invoked, 
Those decisions have nothing to do with 
the question Of limitation that arises in 
the present case. ' 2 


6. The conclusion of the Gourt below 
that the present application under section 
19 is barred py limitation is correct. The 
appeal fails and the same is dismissed. 
However, there is no order as to costs, 


S.J. ———— Appeal dismissed, 


[section 20 and obtained stay of execution, ` 





1. (1939) 2 M.L.J. 308 : 49 L.W. 762: L.L.R. 
(1939) Mad, 886 : A.I,R. 1939 Mad, 613, 





1. (1975) 2 M.L.J. 34. 
2, (1976) 1 M.L.J. 10 


i) 

IN THE HIGH COURT OF cal 
TURE. AT MADRAS. 
PRESENT:—S; Mohan, F. ae set 


K.-Thiramalai Nam i e’ 
De. = “a 
Mahataja Pillai 


Transfer of Property Act (IV of 1882) — 
Simple mortgage—Hxecution of document— 
Undertaking to pay principal and interest sepa- 
rately —Suit : > for arrears- of interest alone— 
Subsequent suit for recovery of arrears of ous 
quent interest. and principal, ‘whether barred, - 


on 


se Rispondont 


Since upon the failure ọf the mortgagor 
to pay interest. “for three -consecutive 
months, both the principal and interest 
became, due under the terms of the mort- 
gage, in such circumstances, if the mort- 
gagee had sued for interest alone, a subse- 
quent suit for Tecovery of pr incipal would 
be barred in: view. of thé: provisions -of 
Order 2; rule 2, Civil Procedure Code. 


The gueii of Order 34, rule 14 is, to pre- 
vent ‘the mortgagee from bringing to sale 
the bare equity'of redemption in execu- 
tion of a money decree, which-he may 
have obtained in respect of a claim under 
the mortgage. Therefore‘the conten- 
tion that Order 34, rule 14 is an excep- 
tion to Order 2 is without any substance. 

[Para. 29.] 


ar 


j '" 
Gases ea | tat —s 4 


Ghunilal .v.- Amir Ahmedi Bis, (1958). 2 
An.W.R. 286: (1958) An.L.T. 275; A.LR; 
1958 A.P. 608; Yaskoani v, Vithal, LL.R. 
(1897) 21 Bom. 267; Mohammed Hafiz-v. 
Mirza Muhammad Zakariya, (1922) 42 M.L. 
J.-248: 49 L.A. 9: ATR. 1922 P.G. 23; 
Kishan Narain v. Pala Mal,(1923) 44 M-L.’ 
J. 123:72 L.G. 187: 50 LA. 115: A.LR. 
1922" P.G. 412; BR. Swamy, Rao .v. The 
Official Assignee of Madras, (1925) 49 MEL. 
J. 474: 22 L.W. 17: LL.R. 48 Mad. 703: 
AIR. 1925 Mad. 1120; ~Sivasubramania 
Pillai v. Nagappa Pillai, (1927): 52 M.L.J. 
636: 102 1:C. 187: 25 L.W: 615: ALR. 
1927 . Mad.’ 580; Rego v. Phillip: ean 





r Fi 
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(1929) 56 M.L.J. 580: 120 L.C. $53: 
29 L.W. 400:- A.LR. 1929 Mad. 371; 
Lalta Prasad v. Puran Lal, A.I.R. 1930 
All..286; Ramnath v. Karnidan, A.I.R. 1963 
Raj. 160; Puran Ghand v. Har Parshad, 
A.LR. 1935 Lah. 672 (F.B.). 3 


Appeal against the decree of the Court of 
the .. District Judge, Kanyakumari at 
Nagercoil i in Appeal Suit No. 427 of 1970, 
preferred against the decree of theCourt of 
the District Munsif of Nagercoil in: sical 
nal Suit No, 343 of 1970. < a 


K. Sarvabhauman and T. R. Mani, for 
Appellant. 


The Court made, the following : T s. | 


JupamMent:—The plaintiff is the appellant 
before me. The short facts in the second 
appeal are as follows: — 


2. The plaintiff. ee o. 8: No. 343 
of 1970 on the file of the District Munsif’s 
Gourt, Nagercoil, for recovering the mort- 
gage amount under-Exhibit A-1, dated 
14th November, 1968, which was execu- 
ted in his favour for a sum. of Rs.’ 1,000: 

In ‘and by the said document, the defen- 
dant undertook to pay interest and prin- 
cipal, separately and allow the plaintiff 
to sue for interest that has:accrued for 
three consecutive months. Interest of 


-Rs. 25 was paid only for one month, and 


thereafter, there was default to pay the 
same upto 14th October, 1969, which led 
to the filing of Small Causes Suit No. 384 
of 1969. and obtaining of a decree for 
the interest alone, Hence, the present 
suit for the recovery of the subsequent 

Interest and the entire principal out- 
standing. TRR 


3. The defendant amnad ‘the execu- 
tion of the hypothecation bord and also 
the Small~Gavses Suit’ and the decree 
thereon. But according to him, the 
present suit was barred: by the_provisions 
of ‘Order 2, Tule 2 of the Code of Givil 
Procedurė. 


- 4/..The leamed Disiri ict Munsif astica 


the plea, of the defendant, and dismissed 
the suit. On appeal in A.S. No. 427 of 
1971, the learned District Judge, Kanya- 
kumari at Nagercoil, confirmed the find- 
ings of the trial Gourt. Hence, the 
present second appeal. "TE a 
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5. ;The only question that. arises for my 
determination: is, whether the plaintiff 
could be non-suited: by the application 
of Order 2,:rule 2, Code of Civil: Pro- 
cedure. MiG tee ; 


6. Mr. T.R. Mani, learned ‘counsel for ’ 


the appellant contends that this. is an 
extremely hard case and: his cliznt could 
succeed, if he is able. to touch the sympa- 
thetic chord of the Court, and that cou‘d 
well’be done only if a proper background 
of Order 2, rule 2; Code -of Givi] Proce- 
dure is provided. With this end in view, 
he cited’ many rulings. ® > 0,5 5 


7. Mr. S. Padmanabhan, learned coun- 
sel appearing as ‘amicus curiae in counter- 
ing these arguments submits that, however 
sympathetically viewed, the appellant 
cannot succced in view of the categoric 
provision of Order 2, rule 2, Code ‘of 
Civil Procedure, since upon. the failure of. 
the mortgager to pay. interest. for three 
consecusive months, both the. principal 
and: the interest became due. Under such 
circumstances, the ‘mortgagee had. sued 
for interest alone.. The latter suit for 
recovery of principal would be barred in 
view of the said provision. The cascs 
cited are clearly distinguishable and: the 
ruling which has a direct bearing on the 
issue involved in this case is Ghunilal: v. 


Amir Ahmed: Beet. Ra es 


8.: In the casé on hand, Exhibit A-1 


reads, as follows: — hte 


TOTS) GTUMT- 2D DOLD Hire tor or 
IDG sufi) Gens gHQaser erorsG 
Hiao afew list MEAE nos 3 
HOUMA wG Ho 1-b 
IBLDLUT Pr & Sav Gar ouir orul i 
gaurit “borer Qarib eror m 
SrorbwrepeG SLTA F 
ArgQevgMed 1-225-97-1402/1968-1 
Bbuprs  1100m&6 <9 LLDT Gor tb 
TUAS GarOSHSG4GS ur 5H 
oo gute wi Gib aor 1 gb Gap 
THUAN Awis SAD ~ 2 irl io 
5 gir GW. QAucisupcrar gue 
Qer $ HES + FSMFGHSE 
CHUTE ALTE crap S) 55 SH 
Licariiv pm Augina. jumi wp aD 
WIGuUST SM Cho HUTMsEG Baro 


“1. (1958) 2 An.W.R. 286: (1958) An.L.T 
275; A.I.R, 1958 Andh. Pra. 608. 
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YSN, MAb porysG udes sy 
FIDUBSS W. 25. -QSS t.-25 d Hd 
UGAD ASTUR OSS UWE 


word ghsTb ` CeH&araiw 
Shab sg  OrAgieur i Aub 


PSV srmaer Caoatiu@b Gur Si 
Sha ster Anal uy STY 
our m®uyth Garon Gare. ep er I 
oT ss si UDF DET PS - QLS: 
USTOD Lr sHoNcr uUdor sq s coll 
urar, -uwr © S ID 
CriSGar . sisir apl bGure 
age Qeug Gandara. -9 Awd 
OU S- SUES CPAD ram 
AVY. psih ~ SuD 
Qer ó HE 5 CRD mroyb- erir Gam 
QET S HSE Eh a D Quir pi & Sir Muy 
UTGW. HFVASTOE -SEA É 
Sig - E@Qg uhugsub -Gmk 
Ol eir-air orton St: por MIG eh. 25° of 
Qaira: u wos- 55g Aarra ir. 
Qo USAT SPED par.” 

ne ee a S a e fpo t pee PRN 

According to the learned: counsel for the 
appellant, by.a teading of this document 


At could easily be seen, that_(i) Option, has 


been given to the mortgagce to recover 
citheT the interest on the privicipal-accord- 
Ing to .his convenience, and (iz) there is a 
Personal covenant by the mortgagor for 
the payment. of interest alone. .Thus, 
according to him, in so far as the previoug 
S.C.S. N>.,384 of 1969 was not for the 
enforcement of. the hypothecation bond, 
and was only on the personal:-covenant, 
the present suit for the enforcement of the 
mortgage ‘cannot be said to be barred 
by Order 2, rule-2, Code. of .Givil Pro- 
cedure, Moreover, where the, mort- 
gagee'sucs for-the recovery‘of the mort- 
gage amount and for interest, there being 
two: different causes of action, there is: To 
bar under Order 2, rule-2, Code-of. Givil’ 
Procedure esa A oe cee ° 

9. `-The fallacy in the ‘argument of Mr. 
T.R:“Mani lies in ‘this: there is 10° per- 
sonal covenant for-the-payment of interest 
alone, because, all that Exhibit A-1 says, 
igs ee ote ee j 


E es a 
“ARA mwih SMEGEG CAD 
Fao! Qarwa pbp ASGD SUAD 
Ger gAs BED, rri Gorg 
Gers geen “OQuirgtiys smug 
Lor @ib.’? 

By this, it is meant that in the process of 
recoyery of the ‘mortgage amount, or the 


EL} 


interest, if the mortgagee sustains any 
loss, that will be compensated. personally 
or from the other properties of the mort- 


gagor. . 


(2) The vitel clause in'the- document i 
that if intcrest is not paid consecutively 
for a period of three months, the mort- 
gagee has option to sve either for the 
principal or for interest, at his choice, 
since the wording is: +, % + 


5 


10.’ From this it is clear, that by the 
non-payment of the titerest for a period 
of three months, the entire mortgage 
amount becomes due:. Thus, the con- 
struction sought to be placed by Mr. T.R. 
Mani on the wording of Exhibit A-1 is 
incorrect. l S 


. 


11. I will-now proceed to consider the 
case-law. 


12. In Yashvani v. Vithal+, it was held: 


“The breach of covenant-in a mort- 
gage bond to' pay interest each year 
which covenant is not confined to the 
fixed period of the mortgage and is 
distinct from and independent of the 
claim of the mortgagee to recover the 
principal sum, and the-performance of 

- which is secured in a different manner, 
gives rise-to a distinct cause of action, 
which can be sued upon, without su ing 
for the principal; and a decree obtained 
on such ‘bond for overdue interest does 
not, under section 43 of the Civil Pro- 
cedure Code (XIV of 1882), bar 
a subsequent suit to recover - the prin- 
cipal and interest by sale of the mort- 
gaged property.” oe Ss 


This cass is.clearly distinguishable, be- 
cause there is no distinct and independent 
Claim of the mortgagee to recover the prin- 
cipal sum. 


13. In Muhammad Hafiz v. Mirza -Mukam- 
mad ` Zakariya?, it was held thus: > ` 


z4- Now the:whole question depends 
upon considering whether the terms of 
Tule 2, Order-2do really bar the plain- 
tiffs from the relief that they scek, and 


- s k 
ae co I.L.R. 21 Bom. 267. 


2. (1922) 42 M.L.J. 248: 49 LA. 9: ALR. 


1922 P.C. 23, 
“ MLJ—8 
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no one would be anxious to stretch oT 
strain the language of that rule in order 
to cover a case where, if it be made appli- 
cable, it is Obvious that the plaintiffs may 
suffer a substantial wrong. The rule 
runs jn these terms:— 


“(I) Every suit shall iaclude the whole 
of the claim which the plaintiff 1s enti- 
tled to make in respect of the cause of 
action; but a plaintiff may relinquish 
any portion of his claim in order to 
bring the suit within the jurisdiction 
of any Gourt.” 


1s. There are other provisions of the 
Order to which reference need not be, 
made, because, intheir Lordships’ opimion, 
the exact provision ofrule 2, sub-section 
(1), which has been read, covers and 
fits the present dispute, What was the 
Cause of action, that the plaintiffs posses- 
Sed when the proceedings were first insti- 
tuted? It was the cause of action due. either 
to ‘the fact that the interest had been un- 
paid for more than six months, or that the 
three years had elapsed, and the princi- 
pal was also unpaid, and in either case 
they could have sued for realisation to 
provide for the whole amount secured by 
the deed. 


16. The plaintiffs now purported to pro- 
ceed under clause 2 of the deed, but even 
in that case the non-payment of the in- 
terest was the sole cavse upon which they 
were entitled to ask either for the limited 
relief that was sought or the larger relief 
which they abstained from seeking. aes 
also important to point-out that the only 
relief that could be sought in both cases 
was realisation of the mortgage security, 
for the mortgage was a simple mortgage 
containing no express covenant for the 
paymentof the principal and the interest’. 


17. The decision of the Privy Council 
concludes the case against the appellant. 


18. Again in Kishan Narain.v. Pala Mal 
the Judicial Committee observed thus : 


“ That rule 2 of Order 2 of the Code of 
CivilProcedure is the relevant section. of 
the Code applicable to the dispute 1s not 





“1. (1923) 44 M.L.J. 123 at 126: 72 I.C. 184 : 
50 1.A.115 : ALR. 1922 P.G. 412. 
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in contest. The whole question is what 
does it mean? It does not appear to 
theirLordships that if the mortgage had 
provided, as mortgages always do in 
this country, for an independent obli- 
gation to pay the principal and the in- 
terest, then in a suit brought to obtain 
a personal judgment in respect of the 
interest alone the rule would have pre- 
vented a subsequent claim for payment 

‘ of the principal. In- such a case 
the cause of action would have 
been distinct. The matter is, however 
different if the non-payme !t-of the in- 
terest causes the principal money to be- 
come due, as in that case the cause of 
action,the non-payment‘of ‘the interest, 
gives rise to twc forms of relief which the 
Code provides shal] not'be split: This 
is illustrated by the present suit ”. 


In my view, the position is exactly the 
same. i - 


19. B.R. Swamy Rao v. The Oficial Assigne® 
of Madras! contained an independent 
covenant for payment of interest. On 
the construction of that instrument, follow- 
ing the ruling of the Privy Council, it was 
held at page 476: . ^’? . 
“Now, what of this instrument ? It 
seems to me perfectly.clear that there is 
an independent covenant for the pay- 
ment of interest and that the principal 
actually becomes payable not on failure 
to pay a current instalment of interest 
but on failure to comply with the de- 
mand‘ to pay the interest and interest 
-and principal due together. There is no 
proviso here, which I quite agree might 
make all the difference, that the failure 
to pay instalment of interest-shall make 
the whole principal amount due.” | 


This decision, therefore; does not help the 
appellant. 


20. In Sivasubramania Pillai v. Nagappa 
Pillai2, the mortgage deed contained a 
provision to pzy interest at the end of each 
year and the principal at the end of two 
years. The stipulation was, on default of 
payment of interest, the entire - amount 





1. (1925) 49 M.L.J. 474: 22 L.W. 17 : I.L.R. 
48 Mad.703 :A.I.R.1925 Mad. 1120. 

2. (1927) 52 M.L.J. 636°:7102 I.C. 187: 25 
L.W. 615 : A.I.R. 1927 Mad. 580. . 
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would become due, when required bY 
the mortgagee, and on default of pay- 
ment of interest a suit for interest alone 
was filed. Subseqvently, a suit was filed 
for principal and interest accrued 
thereafter. Under such circumstances, 
it was held that Order 2, rule 2 
was not a bar, since the terms of` the 
document clearly showed that there was 
to be a demand to enable the mortgagee 
to claim the payment of the principal ir- 
respective of the period of two years fixed 
in the document and as it ‘was admitted 
thatno demand was made for the principal 
sum,the principal did not become payable 
at the expiry of the first year. ` 


21. - In the case on hand, the question of 
making a demand does not arise at all. © 


22. In Rego v. Phillip Taure? a review of 
very many decisions, it came to be held at 
page 591 as below: 


“ The distinction between a right and a 
privilege is of fundamental importan- 
ce and this must not be Overlooked 
in construing the word “entitled ” in 
Order 2; rule 2. The plaintiff, that 
rule says, is bound to include the whole 
of the claim which he is entitled to 
make, in other words, to which a right 

_ has accrued. The point then is, before 
_the first suit was filed, did a right ac- 
crue to him to demand the whole 
amount? The ‘matter may be put 
somewhat thus: The plaintiff has an. 

_ option to enforce the clause Or not at 
_his pleasure. Itis open to him to avail 
himself of that option or to waive it and 
there is a third alternative namely, it is 
equally open to him not to make elec- 
tion. He may by act or word show that 
he-elects to avail himself of the bene- 
fit, and then he determines his election, 
for ever. He may similarly indicate 
that he waives the option, and in that 
case again, he cannot afterwards change 
his mind. Then there is the third al- 
ternative, where he makes no election, 
retaining the right eitber to exercise 
the power or to waive it and this he may 
retain till the suit is filed. Construing 
Order 2, rule 2 in the light of this princi- 


ea are 


<1. (1929) 56 M.L.J. 580: 120 I.C. 853 : 29 


L.W. 400 : A.LR. 1929 Mad. 371. 


IL) 


ple, it, cannot. bs said of a person, that 
on the date of the first suit he became 
entitled ta sve for the whole amount, 
unless he had previously élected by. some 
word or act ta take advantage of the 
_ default ‘clause..: If he had ‘previously. 
` done nothing, that is, had made no 
election, the act involved in bringing 
the first suit for a single instalment 
amounts to a waiver on his part of the 
benefit. reserved ufider that clause. Lf 
again, ‘after’ the default has occurred, 
he keeps the question open. and does: 
` nothing, but-finally sues ‘for the whole 
amount, the fact that he has so sued 
shows that he has waived the benefit, 
. reserved to him.under the contract.” ’. 


In- the instant case, as seen above, the 
right to sue for the entire mortgageamount 
accrued due on the failure to pay interest 
for three months and that is the acid test. 


23. In Lalta Prasad v. Puran Cal), it wa 
held that where under the terms of the 
mortgage, the mortgagee is entitled to sue 
the mortgagor perso nally for the unpaid 
interest ang the mortgagee sues the mort- 
gagor for such interest praying for a perso- 
nal decrce, without seeking any..relief 
against the mortgaged property, his subse- 
quent suit for sale in enforcement of the 
mortgage will not be barred by anything 


said in Order 2, rule 2. aces 
24. By 2 reading of Exhibit A-1 itis clear- 
that there is no personal covenant -to. pzy 
interest, - This ruling is also distinguish- 
able. 2, at ete ‘gue © fad ee 


25. On the same reasoning Ramnath y, 
Karnindan? shovld also be held inapplica. 
ble since in that case, there was an inde-. 
pendent and distinct obligation on the part 
of the mortgagor to pay interest, even if 
the principal:had not fallen due. ` 


i 


26. The question, that ‘arose in Puran 
Ghand v. Har Parskad*, was whether the 
right of the mortgagee to recover money 
from the mortgagor personally and ‘thé 
right to realise the security were indepen- 
dent’ and distinct causes of action. It ‘was 





1. A.IR. 1930 All. 286. 
2, ALR. 1963.Raj.-160. o o, 
3., ALR. 1935 Lah. 672 (RB). 7? 


ki 
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held that they were independent causes 
of_ action. But, here no such :question 
arises. i 


x 


27. Turning to Chunnilal v. Amir Ahmedi 
Best, 1 find, as rightly contended by Mr. S. 
Padmanabhan, that that is the authority 
directly on the point. The facts. of the 
case were as follows :~ 


28. The defendants on 27th May, 1942- 
through 4 registered mortgage deed mort- 
gaged the suit property with the plain- 
tiff fora sum of Rs. 11,000 agreeing to 
pay the mortgage amount together wit 
interest payable every month and com- 
poundable every year within five years 
with a further stipulation that if they fail- 
ed to pay interest for six months the 
plaintiff would be entitled to recover the 
arrears of interest or the whole of the 
amount notwithstanding the stipulation 
for payment in five years, The defendants 
made default in payment of the monthly 
instalments of interest. The plaintiff fi- 
ed a suit on 24th June, 1950 for recovery 
of interest amount, The suit was decteed 
6x parts, Thereafter the plaintiff filed 
the present suit for recovery of the princi- 
pal amount on Ist September, 1952. 


Under these circumstances, it was held S 


“€ The previous suit which was filed by 
the plaintiff for recovery of the interest 
amount was instituted after the expiry 
of the stipulated period of’ five 
. years, Inasmuch as at the time of the 
filing of the previous suit the principal 
, amount had already become due, it was 
„obligatory on the plaintiff to have 
‘included the claim “för the principal 
amount also along with the claim for 
interest. As the plaintiff had not in- 
cluded this amount in the previous suit, 
-the present suit for the recovery of the 
principal amount would be barred by 
Order2,rule2. A bare mention by the 
‘ plaintiff in his earlier suit of the reserva- 
tion of his right to file a separate suit for 
Principal and the defendant’s failure to 
deny the same in that suit could not give 
the plaintiff a fresh cause of actior crea- 
ting a separate contract.” 





- 


1., »(1958):2.An.W,R. 286: A.LR. 1958 Andh. 
Pra. 608. l O Eo Se 
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29. A feeble attempt was made by 
Mr. T. R. Mani, learned counsel for the 
appellant that_in view of the provisions 
of Order 34,° rule 14, Code of Civil 
Procedure, which according to him, must 
‘be construcd as an exception to Order. 2, 
tule 2 it should bc held that the present suit 
was maintainable, The object of Order 
34, rule 14 is, to prevent the mort- 


ty of redemption in execution of a money 
decree, which He may have obtained in 
respect of a claim. under the mortgage. 
|Therefore, the contention, of the learned 
{counsel that Order 34,' rule 14 is an 
exception to Order 2, rule 2 is without 
any substance. 


30. No doubt, it is a hard case. But, 
Sympathetic consideration cannot override 
the well established principles adumbra- 
ted in the Code of Civil Procedure. As 
laid down by the Privy Council in Kishan 
Narain v. Pala Mal’, “it is the duty of the 
‘Courts to intcrpret and carry into effect 
these rules uninfluenced by the considéra- 
tion of the individual loss that may be oc- 
casioned by disobedience of the pro- 
visions”. 





31. In the result, I am unable to see any 
error of law in the concurrent judgments 
of the Courts below. Consequently, the 
second appeal will stand dismissed. How- 
ever, there will be no ordet as to costs. 
No leave. ` a 


32. I thank My. S. Padmanabhan, who 
acting as amicus curiae, rendered -valuable 
assistance in deciding this care. : 


R.S. 





Appeal dismissed : 


q 


1. (1923) 44 M.L.J.- 123 : 50 I.A. 115? 72 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. i 


PRESENT: —T, Ramaprasada Rao, F. 


Kamakshi Ammal and others’ 
. .. Petitioners” 


v. 
Pappathi alias Kamalam) ai 
- , Respondent. 


Tamil Nadu Cultivating ‘Tenants Protection 
Amendment Act (XX1 of 1972), section 3— 
Suit for arrears of ‘rent—Second Appeal by 
tenant —Fudgment-debtor —Deposit of rent into 
Gourt —Second Appeal dismissed—Act XXI 
of 1972 passed—Whether judgment-debtor can 
claim refund of the Gourt deposit. 


A landlord filed a suit for arrears of rent 
against the tenant and this was decreed on 
first appeal. The tenant went on second 
appeal whete he was asked to deposit 
half the amount into Gourt. Finally the 
second, appeal was dismissed. After this 
Act XXI of 1972 came to be-passed, The 
legal representatives of the plaintiff 
filed an application for payment . out of 
the amount. ‘This was objected to by tke 
legal representative of the judgment- 
debtor who claimed the benefits of Ac 

XXI of 1972. i 


Held, when the Legislature has designedly 
used the expression ‘outstanding’ (in 
section 3), it means, that if the tenant 
had already paid in full or in part the rent 
payable, he had no right to seek for 
recovery Of it from the landlord. It was 
only such part of the rent which remained 
as arrears Or which was outstanding on 
the notified date that was wiped out under 
the beneficial legislation. In the instant 
case, the amount jn Gourt deposit could 
not be said to be arrears of rent or an 
dutStanding rent, ` It had lost the impress. 
of Tent because of the peculiar situation 
when the money came to Gourt pursuant 
to orders of Gourt. Taking all these into 
consideration, the heirs of the landlord 
were ‘entitled to the amount in Gourt 





24th Fanuary, 1975. 


1] 


deposit and not,, the legal representative 
of the judgment-debtor. |: [ Para. 8.] 
Cases referred w . | 
Sheo Ghalam Sahoo y. Rabut Hussain, (1879) 
LL.R.4 Cal, 6; Ramaiak Ayyar v. Gopala, 
lyr, (1918), LL.R. 41 Mad.. 1053: 35 
M.L-J. 355; Ghowthmul v. Galcutta W. and. 
S. Assn., ALR. 1925.. Gal. 415; Bird v.. 


Barstow, (1882) 1. Q.B. 94; Ex parte, 
Banner, In re Keyworth, (1874) 9 Gh. A. 
365. 1a? ’ P i 


~ 


Petition urider section 115 `of Act V of 
1908 praying the High Court to revise the 
order of the District Munsif, Tituvarur in 
E.A. No. 577 of 1973 in O.S. No. 40 of 
1962 etc. ` E 

M: Srinivasan; for Petitioner. 

R. Sitaraman íor- K. Raman, for Respon 
dents. ; : 


The Court mzde the following, 


ORDER: —The petitioners sought for a 
refund ‘of asum of Rs. 979.50; which is in 
court deposit; pursuant to interim orders 
made by ‘this Court,- whilst the respon- 
dents equally claim-that that amount: 1s 
payable to them, as tlie same - was depo- 
sited by.them-into Court-as per orders of 
Court’ and that-the petitioncrs Have’ no 
right, title or-interest therein! “The peti- 
tioners? ' predecéssor-in-interest was ‘the 
landlord and the first- respondent -was ‘his 
tenant'of agricultural lands in the district 
of Thanjavur. He filed a suit:O:S.No: 40 
of 1962 on the file of the District’Munsiff 
Court; Tiruvarur, for the ‘recovery~of 
arrears of rent by then payable by the itst 


respondent*first’ defendant.’ ‘The ‘trial - 
Gourt dismissed the suit, The first plain- ` 
tiff in that suit took up the ‘matter further . “7S. T. l 

i P fti- -Stcond appeal was dismissed. . The fesz 


in appeal tO the Distric t' Court: Nagep afti- 
nam in A.S.No. 76 of -1964 ‘and the same 
was allowcd. The 
- preferred 2n.2ppeal to this-Court in S.A. 
No. 1061, 0f 1966, and sought for stay, Of 
execution of the decrce.. This -Goprt dire- 
cted~ the .deferdant:to deposit .one half 
of the decree 2zmount and to ‘give security 
for the' other half... Pursuant, to the.said 
orders, the-defendant- deposited - the- said 
sum., The second appeal was, however, 
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tenant-defendant- 


6T 
dismissed. In the course of this litigation 
the first. plaintiff died and plaintiffs 2 to 9 


are his legal représentatives; even so the 
first defendant died and the second defen- 


~ dant is his legal representative.’ Plaintiffs 


2 to. 9 were added as the legal representa- 
tives ofthe deceased first plaintiff and the 
Second:: defendant as the heir of the first 
defendant was added as his representative 
and-was recognised as-a person entitled to 
the benefits of the cultivating tenar t under 
the Tamil Nadu Cultivating Tenants Pro- 
tection Act. After the passing -of the 

' Tamil Nadi: Act XXI cf 1972, the second 
defendant deposited the arrears of: rent 
payable-for fasli 1381 .and sought for a 
declaration from the revenue Court that 
the arrears:of rent by then payable has 
been wiped oùt. She ‘obtained such a 
-declaration., After obtaining the same, 
she, (respondent in.the C:R.P.) filed B.A. 
No. 577 of 1973 in’ O.S.No. 40 of 1962 on 
the'file of the Court of the District Munsif, 
Tirvyarur, seeking for a refund ‘of the 
sum of Rs. 979.50. paid by the first defen- 
dant (her predecessor-in-interest) as 
that amount belongs to her and that 
plaintiffs 2 to 9 have no right, title or 
interest in it. This was resisted by the 
legal. representatives of the decrecholder 
(petitioner in the G.R.E.).. Their case 
was that'they were entitled to the amount 
in Court deposit in preference to the 
second defendant as heir of the judgment- 
debtor. Furthering this aspect plaintifis 
2 to` 9, who are the petitioners herein, | 
ed. an independent application under 
section 151, Civil Procedure Gode read 
with Rule 163 of the, Giyil Rules of 
Practice for payment out of, the aforesaid 
sum, Of Rs. 979.50. According to, the 
petitioners the amount deposited in ‘Gourt 
as become payable to them and’ has 
bécome their ‘property no sooner the 


Poxarent' (the heir of the ju dgment-debtor) 
_¢annot take advantage of Act’ XXI of 
` 1972, and szek for a refund of the aforesaid 
amount on the foot that the said amount 

represented outstanding arrears of rent as 

6: the 30th Junc, 1971 within the mean- 

ing of section 3 (I) ofthe said Act. The 

fact’ remains that the petitioners did not 
withdraw’ ‘the amount soon after ‘the dis- 
issal of the second appeal and before the 


4 


* 
ned 
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induction of Act XXI of 1972. The 
learned District Munsif was of the view 
that the decree obtained by the first plain- 
tif in the original suit was a decree 
towards rent and that, therefore, such a 
decree for payment of the rent became’ 
unenforceable by reason. of Act .XXI of 
1972. He was also of the view that the 
decree-holder asat present by withdrawing, 
the said amount cannot enter part satis- 
faction of tre decree as on date. In the 
light of the above reasoning he upheld 
the contention of the cultivating tenant 
and was of the view that the legal repre- 
Sentatives of the first plaintiff were not 
entitled to the payment of, the money in 
Court deposit. Itis as against this, the 
Present civil revision petitions have been 
filed by the heirs of the landlord. 


2. The contention of Mr. M. Srinivasan 
learned counsel for the petitioners, is that 
the learned District Munsif was wrong in 
having entered into a discussion about the 
enforceability or otherwise of the decree 
and as the amount deposited has become 
the property of the decreeholder, the res- 
pondents cannot claim any interest in ‘it, 
as the judgment-debtor or the legal repre- 


sentatives of the’ judgment-debtor. On - 
the other hand, itis said that as long as the | 


decree-holder did not seck for payment 
out of the amount and as the dismissal of 
the second appeal cannot have any bear- 
ing on the issue, the amount always 
belonged to the judgment-debtor; it is 
Claimed that the order of the lower Court 
is correct. i 


3. Ina case like this it is essential tọ 


view the subject on a broader perspective 
as any other approach to it may lead to 
inequitable results. When the money, 
was deposited by the judgment-debtor'as 
a condition precedent for the grant of stay 
at the time when the second appeal was 
admitted, then such money so deposited 
into Court is in ,ustodia legis and is no 
longer under the covitro] of either the 
judgment-debtor or the decree-holder, 
Once the second appeal has been dis- 
missed, the money So deposited and which 
is in the custody and control of the Gourt 
automatically becomes’the property ‘of 
the decree-holder and he has a vested 
right in him to withdraw the said amount. 
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The . mere lapse on his part to take out a 
petition for withdrawal of the amount soon 
after the dismissal of the second appeal 
will not militate against him nor will it 
adversely affect his vested right. When 
once the second appeal has been dismissed , 
and in consequence the decree for money, 
though for arrears of rent, has “been up- 
held by this Gourt, then thé money depo-. 
sited by the judgment-debtor loses its char- 
acter as arrears of rent. It is simply the 
country’s coin, which the decree-holder 
1s entitled to as a result of the money. 
decree obtained by him. Such a vested. 
Tight which enables him to withdraw 
the amount in court deposit would not 
make that amount 2a ‘outstanding tent’ 
payable by the cultivating tenant—judg- 
ment-debtor. The relief granted under 
section 3 of the Tamil Nadu Cultivating 
Tenants Arrears of Rent (Relief) Act, 1972 
(XXI 0f 1972), isto theeffect that all 
arrears of rent payable by a cultivating 
tenant to the landlord and outstanding 
on the 30th June, 1971 shall be deemed 
tobe discharged, whether or not a decree 
or order has been obtained therefor, ... 
The question is whether that portion of 
the amount which has been deposited by 


‘the cultivating tenant into Court in 


legal proceedings pursuant to the orders 
of Court as stated above can any longer 
be impressed with the badge of rent which 
can be said to be outstanding and payable 
by the cultivating tenant. A metamor- 
phosis has come in. The cultivating 
tenant has paid money into court and 
this money will find its level and. way 
according to the decision in the second 
appeal and once the second appeal filed 
by the judgment-cebtor has been dismissed 
there is an automatic vesting of a right to 
collect that money in Court deposit in the 
decree-holder and the said amount can no 
longer be characterised as arrears of rent 
or Tent which- was outstanding on the 
notified date. 


4. ‘The above subject has come up» 
though not under similar circumstances, 
but in a broader perspective in Gourts of 
law. In Sheo Ghalam Sahoo v. Rabut 
Hussain}, a Division Bench of the Calcutta 
High Court as early as 1878 took the view 


--1. (1879) I.L.R.4 Cal. 6. 


iy 


tk at when the money is deposited in Gourt, 
the Court holds the deposit in trust for, 
the decree-holder and the Court is at 
liberty to pay it over to the decree holder 
based on bis success in the legal proceed- 
ings. 


5. In Ramaiah Ayyar v. Gopala 1yer*, the 
defendant was arrested before judgment 
and was ordered to, be released from cus- 
tody on depositing into Court a sum of 
Money sufficient to meet the plaintiff's 
Claim in the suit. . There was subsequent- 
ly an attachment of the money by the 
decree-holder and an adjudication of the 
defendantasan insolvent. Courts Trotter, 
J.» as he then was, speaking for the Bench, 
said that the money paid into the general 
credit of the action, is charged with a lien 
in favour cf the plaintiff obtaimmg 
a decree in his fayour and the Official 
Assignee cannot claim any preference 
Over the title of the plaintiff over the 
Said property. 


6. In Ghowthmul v. Galcutta. W and $. 
Assn.*, a similar view was taken by the 
Division Bench of that Court, Sanderson, 
G.J., approving of a decision in Bird v. 
Barstow’, said - that the amount paid into 
Court under the circumstances similar to 
the ose under- consideration was the 
money of the plaintiff in.that suit subject to 

is succeeding in the appeal. ‘The 
learned Ghizf Justice also added quoting 
Ex parte Banner, In re Keyworth’, that the 
money which was paid into Court’ belon- 
ged to the party who might be eventvally 
found entitled to the sum. 


7. The ratio of the above decisions make 
it clear that the plaintiff decree-holaer has 
a lien over the amount deposited in Court 
by the judgment-debtor and tke Gourt 
holds the said amount in trust for tte 
Person who might ultimately succeed in 
the section, There is only a postpote- 
Ment of the right of the plaintiff to. receive 


€ said amount which is necessitated - 


because of the pendency of the second 


appeal. As soon, as the second appeal is: 








1. (1918) ILL.R.41 Mad. 1053: 35 M.L.J. 
$55. a 
2. A.I.R.1925 Cal.415. ` E 

3. (1882) 1 Q.B.9%4. 

4. (1874) 9 Gh. Ap. 365., 
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disposed;of against the judgment-debtot 
éa instanti the decree-holder is the person, 
who is entitled to the said amount, as on | 
the date when it was deposited it belonged 
to him and there was only a postponement 
of the right to collect the money because 
of the pendency of tre civil proceeding. 


8. The supervening legislation did not 
have any impact on the situation. The 
words deployed in section 3 of Act XXL of 
1972 are ‘all arrears of rent and ‘all 
outstandings as on 50th June, 1971’ are 
wiped out. ` The question is whether the 
Court deposit which is in‘the custody of 
Court and which is held by the Covrt in 
trust for the successful party, con be 
said to be an outstanding or arrears of rent 
within the meaning of the expressions 
used in section 3 of the Act. When the 
legislature has designedly vsed the expres- 
sion -‘outstanding’ it means that if the 
tenant has already paid in full or in part 
the rent payable, he has no right to seek 
for a recovery of it ‘from the landlord. 
It is’ only such part of the rent which 
remained as arrears or whick’ was out- 
standing on the notified date that is wiped 
out under the beneficial legislation. ‘In 
the instant case the amount in Gourt cepo- 
sit cannot be said to Le arrears of rent 
or an outstanding rent. It has lost the 
impress of rent because of the peculiar 
situation when the money came to Gourt 
pursuant to orders of Court ‘in an appli- 
cation for stay of the executior ofa money) 
decree. Taking all these factors into 
consideration I am of the view that the 
petitioners are entitled to the amcunt in 
Court deposit and not the respondents. 


9. The order of the lower Court is, there- 
fore, set aside and the Civil revision peti- 
tions are allowed, but there will be no 
order a* to costs. g : 


S.J. 


Petitions allowed.” 
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IN THE HIGH COURT OF JU DICA- 
TURE AT MADRAS. -> 


PRESENT :—K. Veeraswami, GF. and & 
Natarajan, F. m 


Parvathiyammal Appellant” 
U. 
‘ Sivathanu Pillai Respondent. 


Travancore Gochin Gompensation for Tenants 
Improvements Act (X of 1956), section 17— 
Givil Procedure Gode |V of 1908), Order 23, 
rule 3—Suit for recovery of possession—Gom- 
promise —Improvements effected by tenant Sub- 
Sequent to compromise—Whether entitled to 
compensation—Gompromise decree —Not a con- 
tract. l ; : 


The Travancore Cochin Compensation 
for Tenants Improvements Act, 1956 came 
into force on 31st December, 1966. - But 
the compromise decree in thé suit by the 
landlord ‘against the tenant'was in 1947. 
The appellant-tenant cdéntended that 
the compromise decree should be regarded 
as a contract for the purpose of applica- 


tion of section 17 of Act X of 1956 and 


that he was entitled to compensation 
for improvements effectcd by him. | 


Hela: The compromise decree could not 
in any sense be equated to and be ‘regard- 
ed as the same or as equivalent to, æ con- 
tract. Once a decree based! on a com- 
promise has been made, the compromise 
has merged in it and what operates is the 
decree to which the seal of the authority of 
the Court in attached. On that view, 


section, 17 will have ro application tothe’ 


instant case. -c [Para. 3A 


Cases referred to :—, .,ı 


Raja Kumara Venkataperumal Raja Bahadur v. 
Thitha Ramaswami Gheiti, (1912) LL.R. 
35 Mad. 74: 21 M.L J: 709; Subba Rao v, 
Jagannatha Rao, (1964) 2 S.C.J. 518: 
(1964) 2 S.G.R. 310: A.LR. 1967 S.G. 591. 


Appeal under Clause 15 of the Letters 
Patent against the order of Krishnaswamy 
Reddy, J , in G.M.A.No. 372 of 1970. 








* L.P.A. No, 32 of 1972. 
3rd April, 1975. 
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K. Parasaran for A. Venkatachalam, fot 
Appellant. 


S. Padmanabhan and R.G. Rajan, for 
Respondent. 


The Order of the Gourt was made by 


Veeraswami, GF.—The third defendant is 
the appellant, The only question in-this 
appeal is whether the 3rd defendant would 

be entitled to the benefits of section 17 of 
the Travancore Cochin Compensation for 
Tenants Improvements Act, 1956. -- There 
is‘a small history which has to be briefly 
stated to appreciate the question. -- Origi- 
nally,- two items of properties, one Of an 
extent of - 16% acres waste land and the. 
other a building ‘site, -belonged - to the 
Sastha temple of Esthamozhy village. 
The trustees entrusted those items to one 
Atumvkam. Pillai for improving the pro- 
perty and converting the same mio a 
garden: land or paddy land. Improve- 
ments were subsequently eftected -by 
Atumukam Pillai; In consideration o£ 
claiming and planting trees on the.land 
and putting up a certain constru ction for 
keeping a watchman, Arumukam_ Pillai 
was enjoying the usufruct therefrom. The 

trustces in O.S. No.10 of 1123 on the file of 
the Subordinate Judge, Nagercoil, sought 
to recover possession, But the suit end- 
ed in @ compromise decree according to. 
which Arumukam Pillai was entitled to 
continue to be in possession and enjoyment 
of the properties in lieu of the improve- 
ments -made by him on the properties. 
without paying any amount to the trust 
and he should deliver possession of the 
properties with all the improvements made 
by-him:without any objection whatever, 
excepting the standing crops on 1st De- 
cember, 1960.. Onc of the terms of the 
compromise. which was embodicd in the 
decree was that Arumukam Pillai should 

make no further improvement in the pro- 
perties and, that.if he did make such im- 
provements, the trust would not be liable 
therefor, At the end of the term M cxe- 
cution there was divergence of opinion 
between, the Subordinate Judge anc the 
District Judge, the latter taking the View 
that the compromise decree was executa- 
ble. On that view, he remitted the exe- 


‘cution petition to the Subordinate Judge 


for making an enquiry: under sections-> 


il) 


and 8 of the Travancore Cochin Act X of 

1956 for the assessment of the value_o i 
improvements and to give a finding about 
the claim made by Arumukam’ Pillai for 
improvements subsequent tothv-dateé of the 
compromise decree or for revaluation any 
of improvements already valued tothe ex- 
‘tent to which the defendant was entitled to, 
make any such claim under ` section 5 (3); 
of the Act. There was an appeal against 
the judgment of the District Judge, but it: 
failed. The Subordinate -Judge accord- 
ingly found that th. legal representatives 
of Arumukam Pillai were not entitled to 
the value of improvements 12 respect of 
item 1 and that they were not also entitled 


to mesne profits in respect of item2 as ac-. 


cerding to him Arumukam Pillai was pvt 
in possession of item 2 as will. Ou that 
view, the Subordinate Jeeg did not go 
into the, Question of assessment of im- 


provements made in respect öf item 1 or- 


the mesne profits in respect of icm Z, The 
3rd defendant, who, was one of the legal’ 
representatives of Arumukam Pillai, ap- 
pealed to thisCovrt which was disposed of 


by Krishnaswamy Reddy, -J. He held. 


that the appellant was. not-entitled to the 
value-of the improvements made subse- 


quent to the date of the compromise decree . 


and that therefore the Subordimate Judge 
was Tight in ‘not going into-the- question, 


of assessment ofthe value of improvements.’ - 


The appeal under the Letters-Patent is 
by the aggrieved 2rd defendant. B 
2. The related scction we ‘eferrcd - to 
above reads : a ae oe 
“ Nothing in any contract entered ‘into 
before the commencement of this Act 
shall take away or Jimit the right of a, 
tenant to make improvements. and to. 
claim compensation for. them in accord- 
ance with the provisions of this Act; 
Provided that nothing herein contain- 
ed shall affect any agreement in writing 
Tegistered and made after the effecting. 


of the improvements Settling the amount 


of compensation due therefor at the date 


‘of such agreement : , Provided further | 


that this section shall not operate 
agamst any contract whereby by the 


.tenént’s right to make improvements. 


in-the nature cf-bu'ldings or to claim 
value of, improvements. therefor. has’ 
been taken away or limited, ” 


ML J—9 


PARVATHIYAMMAL.D. SIVATHANU PILLAI ( Veeraswami, GF.) 


65 


The Subordinate Judge rightly stated the 


purport of this section tobe that any con- 
tract subsisting beforethe commencement 
of the Act should not Have the effect.o 
taking . away the right. of the tenant to 
make improvements and to claim com- 
pensation for the samc. The Act came 
into. force. on.31st October, 1966.. But 
the compromise dccrce in O.S..No. 10 of 
1123 on the file of the Subordinate Judge, 
Nagarcoil, was in‘1947. Whatis contend- 
ed by Mr, Parasaran for the appellant is 
that, ‘though there was a compromise 
decree, 1t should only be regarded as hav- 
ing the effect.of a contract for the purpose 
of application of the- said section. In 
support of his contention he relied on 
Subba Rao v. Fagannadka Rao! and Raja- 
kumara Venkataperumal Raja Bahadur v. 
Thatha Ramaswami. Chetti®... We .do not 
think thai either of these cases helps him. 
In the first of these cases, the question was 
one of res judicata. -It was held by Hidaya- 
tullah, J., who-spoke. for, the Court—- 


“Ihe compromise decree was not a 
decision by the Court, It was the ac- 
ceptance by the Court of something to 
which the parties had agrced. It has 
_ been said that a compromise decree 
"merely sets the seal of the Court on the 
agreement of the parties. The Court 
- did not decide anything. Nor can it be 
said that a decision: of the Govrt was 
implicit m,it., Only a decision by, the 
Court could be res judicata , whether 
_ Statutcry under section 11, Givil: Proce- 
dure Gode, or constructive as a matter 
of public policy on which the entire 
doctrine rests, 
The lest sentence in the excerpt makes the. 
pcints clear that for purpose of res judicata 
au earlier compromise decree cannot be 
taken as adjudication, which is essential 


for the application of the doctrine. of 
res judicata, 
3. Raja Kumara Venkataperumal Raja 


Bahadur v. Thatha Ramaswami Ghetti®, also 
had to do with res judicata and the Gourt 
observed — 


“The test for determining whether 
there is an estoppel in any particula 





1. (1964) 2 S.C.J. 518 : 
A.LR. 1967 S.C. 591. 
2. (1912) I.L.R. 35 Mad.75: 21 M.L.J. 70% - 


(1964) 2 S.C.R. 310 : 
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case in consequence of decree passed 
on a compromise is whether the parties 
decided for themselves the particular 
matter in dispute by the compromise and 
the matter was expressly embodied in the 
decree of.the Gourt passed on the com- 
promise or was it necessarily involved 
in or was it the basis of, what was embodi- 
ed in the decrees.” 


Then it proceeded to state what was the 


basis of a compromise decree, namcly, the 


contract between the parties containing 
the compromise ard observed— 


“ At the same time such a decree can- 
not be regarded as a mere contract, and 
has got a sanction far higher than an 
agreement between parties. The parti- 
es to the decree cannot therefore put an 
end to it at theirpleasure in the manner 
that they could rescind a mere contract. 
Nor can it be impeached on some 
grounds on which a mere contract 
could be impeached such as absence of 
consideration or mistake. ”’ 


{This decision makes it quite clear that 
lalthough the basis of a compromise decree 
lis the contract entered into between -the 
contending parties, the decrce could not 
in any sense be equated to and be régard- 
ed as the same or'as equivalent to the 
contract. Once a decree based on com- 
promise has been made, the compromise 
has merged in it and what operates is the 
idecree to which the seal of the authority 
jof the Court is attached. On that view, 
the above section will have no application 
Ito the instant case. 


4. The appeal is dismissed with costs, 


S.J. Appeal dismissed, 
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IN: THE HiGH COURT OF JUDE 
CATURE AT MADRAS. 


(Special Original Jurisdiction ) 
PRESENT :—V. Ramaswami, J. 


The Management of th: Hindu 
(M:ssrs Kasturi & Sons United), 


2o1-A, Kasturi Buildings, Mount 
Roa, Madrai-2 .. Petitioner” 
U 


The Presiding Officer, Labour Court 
(Principal), Madras and others 
.. Respondents. 


and 


K.R. Venkatesan and others 
Petitioners 


U. 


The Presiding Officer, Labour Court, 
Madras and another Respondents. 


Working Journalists (Conditions of Service) 
and Miscellaneous -Provisions Act 
(XLV of 1955), sections 12 and 13—Wage 
Board’s recommendations—Government order 
thereon——Glassification of working jou nalists 
—Glaim by certain employ es to benefits—Index 
Assistans etc. —Tenability of claim. 


Words and Phrases— Working Fournalists’ , 
Library or Index Assistant, Gurrnt stories, 
etc., —Meaning. 


The meaning of ‘ Librarian or Index As- 
sistant? is neither obscure nor complica- 
tcd. ‘Current Stories’ referred to in 
the definition of that term are articles or 
leaders or news items on current state of 
affairs, events, matters,- topics, issues, 
problems, solutions to problems, and so 
forth. “Story” is, among others, ‘*a 
narrative of incidents in their sequence, a 
theme or account, report or statement 
or allegation or newspaper article‘ Gurt- 
rent story’? is, in the newspaper office, 
written by a person in the Editorial De- 
partment. For the preparation of these 
stories, the writers may require back- 
ground matcrial from which they could 
spin out their views or for such other pur- 
pose including accuracy in statement and 
complete news. These background ma- 





*W.P. Nos. 75 and 627 to 629 of 1974. 
19th September, 1975. 
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terials have, therefore, to be from the 
sources already in existence. A person 
-who prepares and maintains these back- 
ground materials is designated as “Index 
Assistant’? or ‘Librarian’ in the Recom- 
‘mendations of tke Wage Board: All: 
materials which help the preparation with 
accuracy and completeness or enliven the 
current story, could certainly form the 


background material whether they are- 


published or unpublished record or ori- 
ginal thinking. The words ‘prepares 
or maintains’ are also of wide amplitude 
sin their meaning and may cover a wide 
range of activities. Collection of mate- 
rial, sifting the mass of details, identifying 
the relevant material uscfvl for future re- 
ference, arranging 


manner and finally locating the required 
‘information at a moment’s notice would 
certainly amount to preparation and 
maintenance of such matters, [Para. 4.] 


The facial reaction or appearance of a per- 
son in a particular situation would certaine 
ly amount to news. How a certain ex- 
pert or a master in sports ‘meets a 
challenging sitvation would also amounts 
to news and itis not necessary-to multiply 
instances as even photographs would be 


matter ,relating to news and views and 


would form background material. 

[ Para. 6. ] 
eld, that the petitioner-employees satis- 
fied, in the instant case, the functional de- 
finition of ‘Librarian or Index-Assistant’ 
and were entitled to the bencfits of the 
recommendations of the Wage Board. 


Petitions under Article 226 of the Consti- 
tution of Irdia, praying that in the cir- 
cumstances stated therein, and in the 
respective affidavits filed therewith, the 
High Gourt will be pleased to issve writs 
of certiorari {1) call for the records in W.G. 
Case No. 1 of 1969 on the file of the 
Labour Gourt (Principal), Madras and 
quash the Award passed therein dated 
20th November, 1973 and published in 
Supplement to Part Il, section-I of the 
Tamil Nadu Government, Gazette dated 
19th December, 1973 and printed at pages 
17 to 20 thereofin W.P. No. 75 of 1974 
and (2) calling for the records relating .to- 
the award of the Labour. Court, Madras, 
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the first tespondent in all the petitions 
and dated 20th November, 1973 iu W.J. 
No. 1 of 1969 and quash that part of the 
said order which negatives the claim of 
the respective petitioners in W.P. Nos. 
627 to 629 of 1974. 


M.R. Narayanaswami, for Petitione: in. 
W.P. No. 75 of 1974, | wa 


M. Krisknappan, for Petitioners in W.E. 
Nos 627 to 629 of 1974. 


M.R, Narayanaswami, for Second Respon- 
dent in W.P. Nos. 627 to 629 of 1974. 


M.K. Nambiar for V. Manivannan, for Res- 
pondents Nos, 2 to 10 in W.P: No. , 75 
of 1974. - ner 


S.. Ramalingam, Assistant Government 
Pleader for first respondent .in all the 
petitions. - ; o 
The Court made the following l 
Jar 
Orver.—In exericse of the p wers confer 
ed on them by section 9 cf the Working 
Journalists (Conditions of Service) and 
Miscellaneous Provisions Act, 1955 (Cen- 
tral Act XLV of 1955), as amended 
(hereinafter referred ‘to as the Act) the 
Centra] Government constituted a Wage 
Board by a notification'dated12th Novem- 
ber, 1953, for the purpése of fixing or Te- 
vising the rates of wages in respect of work- 
ing journalists in accordance with the 
provisions of the Act. The Wage Board. 
consisted of representatives of the em-_ 
ployers in relation to newspaper establish- 
menis, working journalists and indeptn- 
dent persons. On receipt of the recom- 
mendations of the Wage Board, the 
Government of India made an order 
under section 12 of the Act and it was 
notified on 27th October, 1967. By 
virtue of the provisions of section 13, on 
the coming into operation of the order of 
the Central Government under section 
12, every working journalist became en- 
titled to be paid by his employer wages 
at the rates specified therein. In the 
recommendations of the Board, the work- 
ing journalists were classified and group- 
cd for the purpose of fixing thelr rates 
of wages. One such grouping is found in 
paragraph 4.24 (I) (a) III of the Recom- 
mendations, which reads as follows :— 
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“Reporter, Sub-Editor,, Correspondent, 
_ News -Photographcr, -Calligraphist, 
, Artists, Librarians and Index Assist- 
ants and all Working Journalists 
other than those mentioned under any, 
-other group unless placed higher by the, 
establishment. ”’ p 


The “newspaper establishments were’ ‘also 
classified into various ‘classes, which reed 
not detain us here. Schedule I to. the 
Recommendations Gefincs-certain _ word- 
used‘in the Recommendations. “Libza-" 
rian or Index Assistant”? “is dcfincd as ‘‘a 
perscn who prepares and maintains mat- 
ters relating to news and: views. ; which 
‘are ‘uscd. as background or filled out. for. 
current storiés’and it is further added that 
“persons not performing any of these 
functions shall not bə covered ?’:.On the 
ground that they are Irdex Assistants, 
‘eleven, of the employces of the Manage- 
ment of the Hindu made a demand for 
payment of the amounts due-to them.as 
per ‘the Wage Board’s Recommendations, 
One other employee, claiming Rimself to 
be an Assistant Librarian, ‘also mace: a 
demand for payment on the’basis ‘of the 
Wage Board’s Recommendations: They 
also cormmunicated to their~~ employers 
their option for the new’ scal> of pay un- 
der the Wage Board’s Recommendations 
in accordance `` with ‘Paragraph 4.32.6 
thereof. Since their‘ claims were not 
accepted ‘or complied ‘with, ‘they «filed 
applications “under section _17--to’. the 
State’ Government, for the’ recovery’ of 
the amounts due’ to them. Since the 
management contested the ‘claims of the 
said employees, the Government; in G.O. 
Rt. No. 570, Labour, dated 5th July, 
1967, referred ` under’section 17 (2) the 
questicn of recovery of the sums to’ the 
Labour Gouri, “Madras, for adjudication. 
It was. contended ` by tle Management 
before the,Labour Court ‘that a Wage 
Board codstituted ‘under the Act cculd 
fix or revisé the rates of ‘wages in respect 
of.“‘Working Journalists’? as defined in 
the’ Acts and they had no jurisdiction. to 
go beyond''the definition or create fresh 
Categoriés of persons not covered -by the’ 
defisiition’ and confer on’them: the statute 
‘of WorkingJournalists so as-to bé eligible 
for the. benefits under the, Wage Order? 
They further contended’ that- these em- 
-ployees wère: appointed ‘às. clerks; that 


te 
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they are doing only clerical duties in the 
Index Department, that they are not 
preparing or maintaining matters rela- 
ing to news and views which are used as 
background or filled out for current sto- 
ties and that therefore thcy do not satis- 
fy the definition of “Librarian. or. Index 
Assistant. ”? . 


2. The Labour Court: accepted original- 
ly the contention cf the Management that 
the WageBoacd had no jurisdiction to cate- 
gorise Librariavs and Index Assistants ag 
working journalists and in that view.by an. 
Order datcd 19th December, 1971, held 
that the employees were not entitled to 
the teliefs prayed for by them. . Aggriev- 
ed by this award, the employces filed W.P. 
No. 1146 0f.1971 under Article 226 of the 

Constitution. , This Writ Petition was- 
allowed .on the ground that the Labour 
Gourt had execeded its jurisdiction in 

declaring : that, the Wage Board could 

not have included Index Assistants in 

the category. of Working. Journalists. 

This order“ of the learned ‘single 
Judge -was confirmed in. appeal. and. 
the ` petition ‘for leave to: appeal to 
the Supreme ' Gourt -was also not: 
successfy]: While. disposing of the writ 

appeal,’ this Court’ ‘also directed the 

Labour Gourt to decide -the question 
whether the employée in this case satis- 

fied' the définition of the Wage Board for 
“Librarian or Index Assistant ” on, the 
basis’of the'cvidence'on record: In-the 
revised order of the Labour Couft dated 

20th November, 1973 it was held that 
except in respect of three of the employees, 

the duties performed by them clearly satis- 

fied the functional definition of ‘ Index 
Assistant ”? contained in the .Recommen- 

cations of the Wage Board and that there- 
fore they were entitled to‘the amounts 
claimed by them..Out of the three emplo- 
yces whosé petitions wcre rejected, the 
Labour Court held that two were merely 
Photo.Filing. Clerks attached to the Index 
section, that thcir-function was only to 
file photos, both published and unpdblish= 
ed, and.supply them as.and when rte- 
quircd in any ‘department and that thereé- 
fore they cannot be-fitted in the definition 
given by <the' Wage Board. The. third 
man was held to be merely aiċlerk- who 
assisted aLibrarian‘under whom he-worked 


If) 


and therefore it was held that he could 
not claim the status of a Working Journa- 
list. As against the -finding that nine 
of the employees satisfied the definition of 
Index Assistant in the Recommendations 
of the Wage Board, the Management has 
filed W.P. No. 75 of 1974. The employee 
who was held to be an Assistant to the 
Librarian and not a Working Journalist 
has filed W.P. No. 627 of 1974, challeng- 
ing the finding of the Labour Court. The 
other two employees, wko were held to 
be mote Photo Clerks, have filed W.P: 
Nos. 628 and 629 of 1974, In all these 
writ petitions, the prayer is for the issue of 
a writ of certiorari to quash.the order of 
the Labour Court in so far‘as it is against 


them. i g u a 


a The main argument of the ‘counsel 
for the Management in respect’ of all 
these employees’ was ‘that they were 
appointed only as clerks, that they are 
designated as clerks and that they 
ate doing only clerical duties in the 
Index Department. Their duties are to 
arrange and maintain subjectwise an 
index cf published news items and cut- 
tings Of important items of news. They 
do not prepare and maintain any back- 
ground material for the use of the Editorial 
Department. It was further contended 
tbat the Photo Filing Clerk attached to 
the Index Department does not have arly 
function, apart from filing of photos, both 
Published and unpublished, and supply- 
ing themasand whén required:in any 
department. Thus, none of them perform 
any of the functions assigned to- the 
Index Assistant in the Wage Board’s 
Recommendations and that therefore they 
are not entitled any benefit.as per their 
recommendations. . f 


._ In the Recommendations, the Wage 
Board has clearly. sťatsd , in paragraph 
4.26 that it is the prinċipal dutics ` per- 
formed by.an employee that should deter- 
mine the category of such employee and 
that neither the .designation ‘nor casual 
‘or occasional work should be taken into 
account for such categorisation, There- 
fore if the employees in the instant case 
are doing the functions referred to in the 
definition of Index -Assistant, the mere 
fact that they were employed originally as 


- 
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clerks and’were designated as such would 
not be of any consequence, ‘The main 
question, therefore, for consideration is 
whether all-these employees satisfy the 
functional definition of “ Librarian‘ or 
Index Assistant”. given by the Wage 
Board in their Recommendation; That 
definition has already been extracted. 
To me, the meaning of this definition is 
neither obscure nor complicated. “ Cur- 
rent Stories” referred to in that paragraph 
are articles or Jeaders or news items on 
current state of affairs, events, matters, 
topics, issues, problems, solutions to pro- 
blems and-so forth, The dictionary 
meaning given to the term “story” ig, 
among others, “ narrative of incidents jn 
their sequence, a theme, account, report 
or statement or ‘allegation or a news. 
paper article.” This “ current story ”’ -js 
written by a person in the Editorial] 
Department. For preparation of these 
current stories, the whiters may require 
background materjal, from which «they 
could spin out their views or for such 
other purpose including accuracy in 
statement and complete news. These back- 
ground materials have, therefore, to be 
from the sources already in existence. A 
person who prepares and maintains these 
background materials is designated ag 
‘Index Assistant or Librarian ” in tke 
Recommendations of the Wage Board, 
It was the contention oi the learned coun- 
sel for the Management that preparation 
and maintenance contemplated in the 
definition is not indexing of classifying 
matters relating to news and views which 
had already appeared in the press and 
furnishing the samé as and when required 
but refers to matters of original nature pre- 
pared ‘and maintained by such persons. 
I am unable to agree with this restricted 
meaning given by the learned counsel 
for the Management. There is nothing 
in the definition that the matteis relating 
tonews and views which are used as back- 
ground - material. or filled out matter 
should not have been published ones: 
All the materials which help the prepara- 
tion with accuracy and completeness or 
enliven the current story, could certainly 
form the background material, whether 
they are published or unpublished recorp 
or original thinking. The words ‘pre- 
p ares and maintains’ are also of wide am- 
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plitude in their meaning and may cover 
a wide range of activities. Collection of 
material, sifting the mass of details, identi- 
fying the relevant material useful for fu- 
ture reference, arranging itemwise. codi- 
fying and indexing such material in an 
orderly manner and finally locating the 

Jrequired information at a moment's 
notice’ as a computer does, would certain- 
ly amount, in my Opinion, to preparation 
and. maintenance of such matters. 


5:- The evidence of P.Ws. 1 to 4 and the 
documents Exhibits P-1 to P-24 show that 
all-these employees are concerned with 
_the preparation and maintenance of mat- 
ters relating to news and views which are 
used as background material. They per- 
form the following functions as found in 
the evidence : They receive many pamph- 
lets, bulletins, magazines, periodicals, 
-azettes, bills, etc., either sent from the 
Assistant Editor or otherwise. They 
divide the published items into Indian 
News; Foreign News, legal items, sports, 
special articles, photos, maps and cartoons 
and also mofussil items and clip- 
pings of the published items. These 
are also taken’ out on the basis of 
the importance of the subject. For 
Indian News, they study the items and 
decide what is important and reject such 
things as are not important. From the 
important news and views, they prepare a 
list of them and record them in a'note 
book. In respect of some- specialised 
‘subjects like commerce and finance, the 
figures’ relating to production, export, 
import and loan agreements are selected 
from both the Hindu paper as also from 
press bulletins, handouts and other maga- 
-zines. They make clippings of these and 
make them readily available -to-the Edi- 
torja] Department whenever they ask for 
them: Nobody -gives instructions. to 
them as to how these materials are to be 
gathered. ‘The employees use. their ini- 
“tative in accordance with their impor- 
tance. They do not confine their work to 
` the materials published in the Hindu, but 
also get matters from other papers, maga- 
zines: and bulletins. ‘The Management 
had not laid down any duties for them in 
writing. They maintain}. registers like 
the Index Volumes, Reference Register, 
. General Information File , File-relating 
' to abbreviations and expressions, Cutting 
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Lending Register, Photo Book, Refe- 
rence File, Profile Folders, Magazine 
Register and various other types of simi- 
lar, easily referable registers. In the 
Index Volume, they also make cross- 
references. For example, when a person 
speaks about a particular subject, they 
refer to the earlier speech on the same 
subject by someone also. In the General 
File, they make note of important events 
that had taken place some years ago and 
which are often asked by ‘the Éditorial 
Department as wellas outsiders. P.W. 1 
has given some illustrative examples of 
the information available there viz. 
how many times Gandhiji visited South 
India, when the yellow 2 anna coins ceas- 
ed to be legaltender, when Indian time 
was advanced and when it was restored 
and when Madras was shelled by Emden, 
when the first satellite ‘was launched and’ 
similar other important events. In the 
reference File, they enter the information 
Relating to specialised subjects like com- 
merce and finance. From the Cutting 
Lending Register, they could supply 
biographies, background materials on 
articular subjects and similar matters. 
The Photo Book covers both publi- 
shed æn% not published photos. 
In the ' Profile Folders, Profiles of 
important personalities are gathered. 
From the magazines valuable and useful 
material for the Editorial] Department, 
whenever they ask for them, are supplied. 
When these employees in the Index De- 
partmemt receive querries from the Edi- 
torial Writer, Assistant Editors, Sub- 
Editors, and Reporters, either in writing 
or throguh telephone, these employees, 
after ‘referring to the subject, date and 
other particulars, trace the particulars re- 
quired and-supply them to the concerned 
person at very short notice. The Index 
Department is so huge and efficient that 
even the Management in their pamphlet 
Exhibit P-23 containing the story of the 
Hindu, have referred to the work: of 
this Index Department thus: “The 
accuracy and background material is 
provided byagiant Index Department 
which can trace any event or comment 
going back to the-last eighty years within 
a matter of minutes. . There is also a big 
Reference Library, one of the best in the 
country; as also a morgue therein which, 
is filled. with over. 10,000 pictures which. 
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are used fo énliven the news”. These 
uncontradicted piécés of éVidence clearly 
show that ‘they are not doing merely 
clerical work, but that their work is in na= 
ture of preparing and maintaining mat: 
ters relating to news and views.whichi are 
used as background’material on later 
Occasions. 7 S : ee 


to be materials relatmg to news 
and views and that whatever may 
be said about _ the other‘ persons 


employed in the Index ` Department, 
they could not be’ said’-to be prepar- 
ing and maintaining any material relating 
to news and views which form’ the. back- 
ground matter of current story.' I am 
unable to agree with the learned counsel 
that a photograph will not be a matter 
relating to news Or views Or that it could 

not from a background for a current story:. 
The facial reaction -or appearance of a 

person in a particular situation would, 
certainly amount to news. “Haw a cer- 

tain expert or-master in a,sport meets a 
challenging situation would also amount 
to news and it is not necessary for us to- 
multiply instances as Lam convinced-that 
even photographs would be matters relat- 
ing to news and views and would form the 

background material. In fact, in the 

story of the Hindu referred to above, the 

photos or pictures which are collected are 
stated to be used to enliven the news. 

These two employees, who are-incharge of 
these photographs, also in their own ‘way 

classify these photographs, index them in 
the rear, pick out the relevant photo and 

supply it.to the Editorial: Department 
whenever requiréd. Though their func- 
tions might not be said. to be a taxing 

or demanding intelligence, asin the other 

staff in the’ Index department, still they 
are doing the same functions.as the‘ Index 
Assistants and there is nothing to -distin- 
guish them from the’ others. . The’ Tri- 
burial has not given any reason as to why 
the Assistant Librarian -was- held not en- 
titled to the claim made by him: “He was 
referred to only as a clerk and it‘was'stated 
that there is a separate Librarian in the 
library. .,But, in his evidence as ‘P.W. 2, 
‘this Assistant Librarian has also'stated that 
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he classifies the books, periodicals, maga- 
zines and: other materials according to 
subject, place and other particulars. -He 
also selects important items, and makes 
out clippirgs, if necessary. He supplies 
information to the Editorial Department 
from tke books, periodicals and other 
materials. Having regard to this eyvi- 
dence, I am satisfied that he is also entitl- 
ed to the benefits of the Recommenda- 
tions of the Wage.Board.. . 


. One other argument advanced. by 
the learned counsel for the Management 
was,-that though there.are twelve clai- 
mants, only four of them have gone tothe 
witness box and that therefore the claims 
of the persons who have not given evi- 
dence should be rejected. According to 
the learned counsel, the evidence of these 
Witnesses relates to the, duties performed 
by them‘alone and in the absence ofany 
evidence relating to the ‘duties of the 
other employees, they are nat entitled to 
‘claim the'benefits of the Wage Board Re- 
‘commendations. I am unable ‘to agree 
with this contention.of the learned coun- 
sel. The evidence of P.Ws: 1 and 3 relat- 
ed to the functions of all these employees 
and was -not restricted.to their own. In 
fact, in-the beginning ofthe evidence ‘of 
P.W. 1, he referred to the fourteen persons 
working in the section, of whom ‘twelve 
are the petitioners. He “also stated that 
they are having shifts as in the Editorial 
Department. In respect of the ‘functions, 
he always referred to the persons m plural 
and he did: not restrict'the evidence to 
himself. In some-places, he also stated 
that they are all wcrkingon a co-operative 
basis in furnishing the information: requir- 
ed. It should also be pointed out that 
though the evidence stated that there was 
a co-operative , effect-- and the evidence 
related +o, the general work of all the em- 
ployees.in that section nobody fromthe 
Management had, gone into.the box to. 
‘discredit the evidence. - I am, therefore, 
satisfied - that the evidence of P.Ws. 1 and 
3 applied-to the other employees as well 
and this contention-of the learned counsel 
forthe-Management is not tenable. _ 
8. In view of a my above findings, WP. 
No. 75 of 1974 is liable to be dismissed and 


-the other three petitions are to. be allowed, 


9.- Accordingly, W.P. No: ‘75 of 1974is 
dismissed and the rule nist is discharged. 
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The other ‘writ petitions are allowed and 
the rule zisiis made absolute. ‘There will 
be no Crder as to costs-it all these writ 
petitions: | a 
R.S. ———. W.P. No. 75 of 
1974, dismissed ; 
C Other writ peti- 

tions allowed. 
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IN THE HIGH COURT-OF JUDICA- 
TURE AT MADRAS. - ; 
PRESENT:—S. Natarajan, Fo. 


» > 


A’ 


Nagammal and another ,. Appellanis* 


: ~ owe 
Krishnaswami Nayudu .. Respondent. 


Transfer of Property Act (1V of 1882), sections 
* 54 and 58 (d)-—Usufructuary Morigage— 
Equity of redemption— Whether tangible immo- 
sable property capable of sale. without regis- 
tered. instrument’ where value is less than 

Rs. 100—Oral sale of equity of redemption 
” by _usupructuary mortgagors— Whether delivery 
of property could be effected without first dis- 
possessing the mortgagee. 


There is preponderance of authorities in 
support of the proposition that the right 
of a. mortgagor in property usufructuarily 
mortgaged by him is tangible immovable 
property within the ambit of paragraph 3 
of section 54 of the Transfer of Property 
‘Act. Itis difficult to accept the conten- 
tion that the said right'is to be-construed 
as an intangible thing and therefore im- 
possible of transfer, except by means 
of a registeréd instrument. [Para. 11.] 


In case’ of oral sale óf the equity of redem- 
ption of a. usufructuary mortgage to the 
mortgagee no delivery of possession as 
contemplated by section 54 of the, Transfer 
of Property ‘Act “is necessary when the 
usufructuary . mortgagee is already in 
‘possession -of the property: 

i - [Para. 12.] 


— , —- 


Cases referred to :— ik 
Subramaniam v. Perumal Reddi, (1895) I.L. 
R.18 Mad. 454: 5 M.L.J.92; Ramaswami 
Pattar v. Chinnan Asari, (1901) I.L.R. 
24 Mad- 449: 1) M.LJ. 132; Dwaraka 
Doss v. Danakoti Ammal, A.I.R: 1914 Mad. 
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353; Cunniak v. Gopal, (1919) M.W.N. 
613: 52 I.C. 879: AI.R. 1919 Mad. 547; 
Sokan Lal.v. Mohan Lal, A.I.R. 1928 All. 
726 (F.B.); Phoku Mian v. Syed Ali, A.T.R. 
1937 Pat. 178 ;. Tukaram v. Atmaram, A.I. 
R. 1939 Bom. 31 ; Venkatasubbamma v. 
Subbayya, (1963) I An.L.T. 274: LL.R. 
(1964) A.P. 199: A.I.R. 1964 A.P. 21 ; 
Bhikhabhai w. Chimanlal, A.T.R.1953 Bom. 
437 (F.B.); Sheik Dawood. v. Moideen 
Batcha, 48 M.L.J. 264:. A.I.R. 1925 Mad. 
566; 9. Udayar v.. M. Pddayachi, (1957) 1 
M.L.J: 17: (1956) M.W.N. 897: A.LR. 
1957 Mad. 209. . 


Appeal agairist the decrée of the Courto 
the Subordinate Judge, Dindigul in 
Appeal Suit No. 84 of 1969, preferred 
against the decree Of the Court of the 
District Munsif of Periyakulam in Original 
Suit No. 154 of 1968. 


T. Rangaswami lyengar and A. Venkatesam, 
for Appellants.” a ip i A 


K. Alagiriswami, E. oe and R. 
Subbaraj, for Respondent. - . = 


The Court delivered the following’ 


Jupament,—The second appeal raises 
two interesting questions as to -whether . 
the miortgagors’ equity of redemption in 

an usufructuary mortgage created by: 
them is tangible- immovable property, 
capable of being sald’ without a registered 

instrument therefor -where its value is 
less than Rs.: one hundred, and secon- 
dly,-if, even such -a right of redemp- 
tion ıs to be held tangible immovable pro- 
perty, whether delivery of the property as 
contemplatcd under section. 54 ‘of the 

Transfer of Property Act, ‘can be validly 

effected ‘by the -mortgagors-vendors 

without first dispossessing the usufructuary 
mortgagee. - + : a 

2. “The appeal has.come to be filed by’ 
the appellants herein in the following 
circumstances: One Alagiriswami Naidu, 
husband of the first appellant and father 
of-the -second appellant, ' usufructuarily 
mortgaged in item of property, of which 
the suit property is one half, to the res- 
pondent herein on 30th April, 1931 under 
Exhibit .B-1 for a sum of Rs. 200 and in 

pursuance of the mortgage, the respondent 
was inducted into, possession of the pro- 
perty. In or about the year 1934 Alagi- 
riswami died leaving the appellants 


Tt) 

(Plaintifis in the-suit) as his heirs. In the 
year 1960 the respondent-defendant relea- 
sed one halfof the hypotheca and gave 
possession thereof to the appellants.Diver- 
gent versions até put forward by. the conte- 
sting parties as to how a moiety of the hy- 
potheca was released ` and given to the 
appellants." According to the appellants, 
they approached -thè ‘respondent in the 
year.1960 for releasing a portion of the 
hypotheca on account of the fact that 
the value of the property had increased 
considérably and therefore. a ~ half 
portion of the hypdtheca ‘would be 
adequate sécurity for the debt and ‘the 
income therefrom would also be adequate 
to discharge the-interest obligation,and the 
respondent acceded to`their request and 
delivered possession of a half portion’ of 
the hypotheca' to the appellants.’ Accord - 
ing to the respondent, however, soon 
after the death of Alagiriswami, the first 
appellant received a sum af Rs. 25 fram 
him for performing the obsequies of her 
husband and in consideration thereof, she, 
acting on behalf of herself and the second 

appellant who was'then a minor, made an 
oral sale, to him, of the equity of redemp- 
tion. Since’ then, the mortgage became 
extinguished and he (the respondent) 
was in possession of the entire hypotheca 
as owner, But, in the year 1960, the 
appellavts approached him ‘and asked him 
to convey back the hypatheca to them and 
he acceded to that request partly at the 
intervention of mediators and on..account 
of the fact that the appellants had, ‘by 
then, become closely related to him. It 
would appear that the ffrst appellant’s 
daughter has been given ‘in marriage to 
the respordent’s brather’s son. -The case 
‘of the respondent ‘was that he received 
‘a sum of Rs. 100 from the appellants and 
effected.an oral sale of a‘half portion of 
the hypotheca and it was by virtue of that 
‘sale the appellants are in - possession of-a 
portion of the property originally mort- 
gaged. In effect, the precise stand-of the 
‘appellants-plaintiffs in the suit was that 
‘the mortgage was still in force and there- 
fore, they. were entitled to exercise their 
right of redemption‘over the remaining 
extent of the mortgaged property in the 
‘possession of the, respondent. The cate- 
gorical stand of the respondent; however, 
was that by virtue of the oral sale of the 
equity ofredemption in the year 1939, the 
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right of redemption was . extinguished and 
the appellants were not entitled to base 
their_action on the mortgage. -`` k 

5 va ka č + - . i a 


3. The oral sale’ of the- equityof redemp- 
tion projected- by the- respordent' isnot 
evidenced by ‘any -letter or document. 


_ But, he placed reliance on the evidence 


afforded by some documents and. the testi- 
mony of his witnesses, te prove the factum 
of the’ sale. Exhibit- B/3 -is- a petition 
given by the’ first appellant to’ the 
Zamindar of Kandamanaickenur, within 
whose Zamin the hypotheca is situate, 
ta transfer the patta of the hypothecated 
land in the name-of the respondent in con- 
sideration of the first appellant having 
‘received a’sum of Rs. 25 from the mort- 
gagee and Exhibit B-5 is the patta issued 
tó the respondent in terms of Exhibit B-3. 
Exhibit B-6, a notice issued by ‘Alagiri- 
swami’s brother in 1945 and Exhibit B-7, 
‘the reply thereto, were also relied on by 
the respondent to substantiate his conten- 
‘tion -of the sale, to him, of the equity af 
redemption. Under Exhibit B-6, Alagiri- 
swami’s brother had warned therespondent 
that he liad a halfright over the hypotheca 
and consequently, any sale of the equity 
‘of redemption by the first appellant 
‘would not. be binding. on him. In. his 
reply, Exhibit B-7,the respondent had met 
this claim by sayirg that the hypotheca 
was the absolute property of Alagiriswami 
and therefore, the saleof the equity of 
redemption in his favour was unassailable. 
Exhibit B-9 which relates to the sub-divi- 
sion of the hypotheca ‘into two portions in 
1965 was also pressed into service to shaw 
that one half of the hypotheca was given 
to the appellants’ in-]960 by virtue of an 
Oral sale, and not, as contended by the 
appellants, on account of the respondent 
releasing a- portion .of the property {rom 
‘the mortgage. Among. the - witnesses 
examined. on the respondent’s ‘side, con- 
siderable ‘stress was ‘laid ow the evidence 
‘of D.W.5, the village karram, who -has 
spokén about the patta transfer, applica- 
‘tion (Exhibit B-3) given by the first appel- 
lant ‘and the endorsement (Exhibit B-10) 


made by, him thereon. 


"A. The learned District . Muasif of Peria- 
“kulam who tried the suit, upheld the case 


of the appellants and decreed the suit for 
redemption.’ He did not believe the oral 


“sale of the equity of redemption in 1934 
rO NETET PORRO Ae ge e ° f oy) 
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or the oral sale of a moiety, of the 
hypatheca in 1960. In the appeal prefer- 
red by the rsepondent, the learned Subor- 
dinate Judge of Dindigul took a different 
view ofthe matter and held that the mort- 


gage was extinguished on account of the 


oral sale of the equity of redemption 
and the giving away of a portion of the 
hypotheca in the year 1960 by the respon- 
dent was not by way of release, but was 
by way of sale to the appellants. He there- 
fore allowed the appeal and dismissed the 
appellant’s suit. E l 


5. Mr. Rangaswami lyengar, learned 
Counsel for the appellants, advances a 
thrée-fold argument in the appeal to con- 
tend that the Subordinate Judge should 
have sustained the judgment of the trial 
Gourt and sught not to have reversed the 
‘finding. ‘The’ first’ ‘contention is based 
on appreciation of evidence and the other 
two contentions are on questions of law. 
‘The first ground of attack on the judg- 
ment of the lower appellate Court is that 
there was no acceptable, evidence for the 
Cotrt to conclude that the first appellant 
had made an oral sale of the equity of 
redemption in 1934. On this atpect 
ofthe matter, I have already referred to 
the fact that the sale is nat evidenced by 
anything in writing ana the factum of 
the sale bas been proved only from-atten- 
dant ‘circumstarces. The principal 
document on which reliance is placed is 
Exhibit B-3, viz.; the patta transfer appli- 
.caticn given by the first appellant, There 
is sme confusion. im the minds of the 
Gourts below about Exhibit B-3, v2z., as 
to whom the petition was addressed and 
as to the averment therein about the 
person from whom the first appellant had 
received money. The District Munsif 
„as well as the Subordinate Judge have 
stated that under Exhibit B-3 the first 
appellant had acknowledged payment of 
Rs. 25 from the lessee of the hypotheca 
„and, ‘while the District Munsif has held 
that the wrong recital fcrtified the case 
Gf the respondent, the Subordivate Judge 
has held that the recital was wrong, but 
- did. not. affect the genuineness of the trans- 
‘action. [A scrutiny of Exhibit B-3, how- 
ever, reveals that the endorsement therein 
l was in favour of the mortgagee and not 
Any lessee, and since consent was given for 
transfer of the patta, the endorsement has 
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been addressed to the Zamindar. The 
contention of Mr. Rangaswami lyengat 
is that the first appellant would not 
have received a sum of Rs. 25 and sold 
the equity af redemption because she was 
possessed of other properties at that time 
ard would not have, therefore, been comi- 
pelled to raise funds for the obsequies 
ceremonies of her husband by selling the 
equity of redemption. The failure of 
thé respondent to have obtained a receipt 
from tke first appellant evidencing pay- 
ment of Rs. 25 is also relied upon to con- 
tend that the oral sale cannot be true. 
Lastly, the comment made on Exhibit 
B-3° is that the first appellant was not 
confronted with this dacument when she 
was in the witness-box, It is no doubt 
true that the respondent had not obtained 
an independent ‘Yeceipt from’-the first 
appellant, nor was Exhibit B-3 shown to 
her when she was in the witniess-box. 
Notwithstanding these featurcs, 1 do not 
think the conclusion ‘of the Subordinate 
Judge that Exhibit B-3 is a genuine docu- 
ment can be disturbed. Though the first 


appellant was notdircctly confronted with 


Exhibit B-3, she has nevertheless been 
made aware of the existence of the docu- 
ment,- for, in the pleadings as’ well as iń 
the cross-examination, reference has been 
made to this document and in her evi- 
dence, the first appellant has denied 
having executed such a documcrt, It is 
rot, therefore, as if Exhibit B-3 had been 
surreptitiously introduced into evidence 
and the first appellant was kept im the 
dark about the whole thing. Secondly, 
itis seen that Exhibit B-3 contains 
Exhibit B-4 which is an application by the 
respondent to the Zamindar for patta 
being transferred to his name. There is 
also the endorsement of D.W. 3, tlie 
karnam, therein that patta can be trans- 
ferred as desired by the parties. An 
officc-note by the Manager of the Estate, 
marked as Exhibit B-11, also lends cre- 
dence- to the patta transfer application. 
As pointed out by the Subordinate Judge, 
it will be too much to hold that all these 
things had been fabricated by the res- 
pondent. The subsequent conduct of 
the parties also is fourd to be in confor- 
mity with the application made in Exhi- 
bit B-3. The patta itself had been trars- 
ferred to the rcspondent as borne out by 
Exhibit B-5. j 
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6. ‘With regard to the events of the ycar 
'196u, the appellants contend that at their 
request the respondent released a portion 
‘of the property from the martgagc, but it 
is hardly acceptable. ‘Without payment 
of any money the respondent would not 
have released: portion of the property, 
even assuming that the value of the pra- 
perty had appreciated beyond proportion 
to the mortgage debt. The respond- 
dent’s version that he reccived Rs. 100 
and sold a moicty of the hypotheca to the 
appellants appears to be the more accepta- 
ble version, for, it is seen’ that inthe year 
1965 a sub-division has been effected of 
the hypetheca’ and the second appellant 
had consented to the sub-division pro- 
‘ceedings. If really the mortgage was sub- 
sisting axd the appellants were owners of 
the entire hypotheca,there was no need for 
any sub-division. As.pointcd out by the 
Subordinate Judge, the second appellant 
seems to have bcen kept out of the witness- 
box lest he be confronted with his state- 
ment during the sub-division proceedings. 
On this aspect of the matter too, the find- 
ing of the Subordinate Judge appcars to 
be well-fourded. 


7. Itis no doubt true that, for reach- 
ing the conclusion that the--appcllants 
must have made an oral salc of the equity 
of redemption, the Subordinate Judge was 
not justified in placing reliance on Exhi- 
bits B-6 and B-7, These letters were not 
written by or addressed to the appellants 
and Exhibit B-6 cannot even be deemed 
to have been validly proved. These 
documents should, therefore, have been 
clearly eschewed from consideration. 
But, even if these documents are kept out 
of mind, it is difficult ‘te accept the 
contention of the appellants that there 
was no oral sale of the equity of redemp- 
tion in the respondent’s favour and 
consequently, the finding of the learned 
Subordinate Judge in that behalfis not 
unwarranted by, or opposed to evidence. 


8. Having failed to assail the finding 
of the lower appellate Court about the 
truth and geruineness of the oral sale of 
the equity of redemption, the attempt of 
Mr. Rangaswami Jyengar is to render 
ineffective the sale on two legal grounds. 
The first argument of Mr. Rangaswami 
Iyengar is that equity of redemption, parti- 
cularly in the case of an usufructuary mort- 
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gage, isan intangible property ard there- 
fore, its sale can be effected only by 
means of a registered . instrument. In 
support of this contention, he places reli- 
ance ‘on the definition of ‘sale’ in section 
54 of the Transfer of Property Act, where- 
in it is stated that a transfer; in the case of 
a tangible immovable property of the 
value of one hundred rupecs and upwards, 
or in the case of a reversion or other intan- 
gible thing, can be made only by way of 
registcred instrument. On this aspect of 
the matter, there have been judicial pro- 
But, -unfortuzately, the 
views expressed thercin are not only differ- 
ent, but conflicting as well. La Subramaniam 
v. Perdmal Reddit, it was held that an oral 
transfer cf a hypothccation deed would 
not attract the restriction imposcd by 
section 54 of the Transfer of Property Act 
that a sale of intangible thing can only be 
effected by means of registration. This 
view of the Bench was, not shared by 
another Berch which decided Ramaswamj 
Pattar v. Chinnan Asari?. Though the 
question for determination in that case 
wes whether a mortgagce in posscssion 
was cntitled to exercise his right- cf pre- 
emption against a transferee of the equity 
of redemption; Bhashyam Ayyangar, J., 


hela (at page 463) as follows: 


“The equity of recomption in a usu- 
fructuary mortgage is only an intangi- 
ble thiag like «a reversion’ which imme- 
diately precedes the expression ‘or 
other intangible thing’ (vide Williams 
on ‘Real Property’, 18th Editior, pages 
30, 31), and it can be transferred by 
salc only by a registered instrument and 
not by delivery of the property. Equity 
of redemption in a simple mortgage 
may be tangible immovable property, 
and its sale can be effected if its value 
be below Rs, 100, without a registered - 
instrument, by mere delivery of the 
property. The right of a simple mort- 
gagee in the property mortgaged is, 
in my opinion, only an intargible thing. 
like a charge on immovable property 
withir the meaning of section -54, ard 
I am unable to concur in the decision of - 
this Geurt reported in Subramaniam `y, 
m a 


1. (1895) LL.R. 18 Mad. 454 25 MLL. 

2. - 

2. (1901) I.L.R. 25 Mad. 449 : 1 M.LJ, 
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Perumal Reddi1, to the effect that a trans- 

fer by sale of a hypothecation executed 
. to secure a debt under Rs. 100 may be 

made otherwise than by registered ins- 
' trument, ” , 


9. Sitting ‘singly, Wallis, J., helc ım 
Dwarka Doss v Danakoti Ammal®, that 
the. observation of Bhashyam -Ayyan- 
gar, J, in Ramaswami Pattar v. Ghinnan 
“Asari®, was purely obiter and, on the 
other hand, the earlier Bench decision in 
Subramaniam v. Perumal Reddit, would be 
binding on him to hold that a transfer of a 
mortgage by the deposit of title deeds does 
not require registration either under the 
Transfer of Property Act or'the Registration 
Act. The same view was taken in Gunniah 
v. Gopait, which was a Bench decision 
by Wallis and Napier, JJ. 


10. By way of cbiter, Mukerji and Ken- 
dall, JJ., (Sulaiman, Ag.C.J. dissenting) 
cbser'ved in Sobon Lal v. Mohan Lal® as 
follows ; ` . f 


“In selling what is popularly called his 


“=> » “ » 
~~~ equity of redemption’, even a usufruc- 


- tuary mortgagor is in reality selling the 
property itself ard the-sale of the interest 
- of such mortgagor is of tangible-property 


He can, therefore sell it by. placing the~ 


buyer in posscssion cf the property 
(provided that the property, was of less 
value tiran Rs. 100 without executing a 
registered instrument. ”’ : 


This view was adopted by a Bench of the 
Patra High Court in Phoku Mian v. Syed 
Ali®, So too, held -the Bombay High 
Court in Tukaram v. Almaram’, the view 
taken being that the equity of redemption 
in the case of a usufructuary mortgage 1s 
tangible property capable of being ‘trans- 
ferred by an unregistered dced where the 
value of the property does ‘not exceed 
Rs. 100. In Venkatasubbamma v. Subbayya8 


1. (1895) I.L.R. 18 Mad. 454 : 5 M.LJ. 
92. | 
2. A.LR. 1914 Mad. 353. 

3. (1901) I.L.R. 24 Mad. 449 : 11 M.LJ. 
132. 

4. (1919) M.W.N. 613 : 52 I.C. 879 : A.I.R. 
1919 Mad.547. 

5. A.LR. 1928 All.726 (F.B.) 

6. A.I.R. 1937 Pat. 178. 

7. A.I.R. 1939 Bom. 31. 

8. (1963) 1 An. L.T. 274: 1.L.R (1964) A.P. 
199: AIR. 1964 A,P.21. 
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a Bench of the Andhra Pradesh High 
Court also concurred with the view stated 
above, 


11. In view of the preponderance of 


authorities in support of the proposition 


that the right of a mortgagor in property 
usufructuarily mortgaged by him is tangi- 
ble immovable property within-the ambit 
of paragraph 3 of section 54ofthe Trans- 
fer of property Act, itis difficult to accept 
the appellants’ cortention that the said 
right is to be construed as an intangible 
thing and therefore impossible of trans- 
fer except by mears of a registered instru- 
ment. It is, no doubt, true that Ramas 
swami Pattar v. Chinnan Asari} expressed a 
contrary view, kut on account of the ob- 
servation being by way of obiter and there 
being direct rulings on the question in 
Subramaniam’ v. Perumal Reddi®, Dwarka 
Doss v. Danakoti Ammal? and Gunniah v. 
Gopalt, L am bound by the view taken in 
these decisiors and therefore; I have to 
find against the contention ‘of the ap- 
pellants. 7 


t 2 
. 


12. -Ihc lest ground on which the oral 
sale of the equity of redemption is sought 
to be rendered vulnerable is based.on the 
contention thateven if the right of a mort- 
gagor in the property usufructuarily mort- 
gaged by him is to be hcld to be tangible 
immovable propertysyet the oral sale can- 
not be recognised in the absence of deli- 


‘very of the property. The point that is 


urged is that when the mortgagee is 
already in possession of the property mort- 
gaged to him usufructuarily, the mortga~ 
gor who sells the cquity of redemption 
camnot effect deliv.ry of the property 
without first,dispossessing the mortgagec. 
Support for this contention is sought to be 
derived from the decision of the Full 
Bench of the Bombay High Court in 
Bhikkabhai v. Ghimanlal®>, which ‘accepted 
the dissenting view of Sulaiman, Ag.C.]J. 
in Soban Lal v. Mohan Lal® that délivery 
being the esseace of the transaction „there 





1. (1901) I.L.R. 24 Mad. 449 : 
132. - l 

2. (1895) I.L.R. 18-Mad. 454 : 5 M.L.J. 
92... ; = 

3, A.I.R.1914 Mad:353. _ 

4. (1919) M.W.N. 613 : A.LR. 1919 Mad. ` 
547. o 

5 

6 


1i M.L.J. 


. ALR. 1953 Bom.437 (F.B.) ` 
. A.I,R. 1928 All, 726 (F.B). ` 


IT] 


cannot be delivery of a property by the 
mortgagor to the mortgagee when the 
property, is already in the possession of the 
‘latter. This contention also must neces- 
sarily fail because the ‘weight cf judicial 
authority is against the contention of the 
appellants. Even in Soban Lal v. Mohan 
Lal}, the majority of the Bench took the 
view that when a mortgagor sells the pro- 
perty to a usufructuary mortgagce by an 
unregistered document, the possession of 
the mortgagee fram the date of the sale bè- 
comes adverse to the mortgagor. True it 
is, that in the Bombay case Bhikkabhaat v 
Ghimanlal?, the Full Bench stated as 
follows :—, 7 


‘< The delivery contemplated by sec- 
tion 54 is not.constructive or symbolic 
- ‘delivery but actual ar-real delivery. 
Therefore, where a mortgagor sells the 
mortgaged property .to a sub-mortga- 
- gee in possession, as the sub-mortagee 
is already in. possession no further 
possession can be given to him and 
hence, even assuming that the equity of 
redemption constitutes a ‘tangible 
. Immovable property the sub-mortgogce 
can. acquire title tothe property only 
..if he obtains a-registercd instrument..? 


But, there are other casés including deci- 
sion of our own Court, which are binding 
on me, which have taken a different view. 
Phoku’ Mian v. Syed’ Alis, took the view 
that a delivery’ of posscssion when the 
property is in the posscssion of the vendee 
can be made by the vendor making a 
declaration that hcnceforth whatever 
right te had has been transferred to the 
vendee and consequently, where “a pro- 
perty in the possession of a usufructuary 
mortgagce was sold to him -by the mort- 
gagor and the mortgagor renounced this 
right and got the name of the mortgagée 
recorded in the record of rights, it would 
be sufficient compliance with the provi- 
sions of section 54 of the Transfer of Pro- 
perty Act. ` In Venkatasubbamma `v. Sub- 
bayyat, it was held that éven ‘in cases 
wkere a transaction is not evidcnced by 
a registered document in regard to pro- 


perty of the value of less than Rs, 100,there 





1. A.I.R. 1928 All. 726 (F B.) 
2. A.LR. 1953 Bom.437 (F.B.) 
3. A.I.R. 1937 Pat. 178. } 
i 4. (1963) 1 An.L.T, 274: A,I.R. 1964 A.P. 
]. . 
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should be delivery of property to make 
it effective, but’ such. delivery-should be 
construed as one which the property is 
capable of and, consequently, there could 
be delivery of property within the pur- 
view of section 54 to-a usufructuary mort- 
gagee to satisfy the requirements of scc- 
tion 54 if there is agreement between the 
parties, that after the sale, the possession 


of the mortgagee should be that of an ab- 


solute owner. Coming, last to ‘the view 
of our awn High Court, it is to be found 
in Skaik Dawood v. Moideen Batcka?, which 


isa Bench decision and in,S. Udayar v. 


M. Padayachi®., In the former case, it was 
held that where a usufructuary mortgagce 


in possession of a property purchases the 


„property in lien of the debt duc from the 
mortgagor, a direction by the vendor to 
keep the property as absolute owner 
-amounts to delivery. It was further held 
that where a usufructuary mortgagee 
purchases the property in lieu of the debt, 
actual delivery is not necessary, This 
was followed by Rajagopala Ayyangar,]J. 
in $. Udayar v. M. Padayach*. Having 
regard to these authorities, the conten- 
tion of the appellants that in, the absence 
of actual delivery of the suit property to 
the respondent who was already, in pos- 
Session of it as mortgagee, the oral sale 
will not satisfy the test of section 54 of the 
Transfer of Property Act, must fail.’ , 


13., . In the result, the judgment of, the 
learned, Subordinate Judge does not call 
for interference. Conscquently, the. se- 
cond ‘appeal will stand dismissed, but, there 
will be no order as to costs, No leave. 
RS. Appeal dismissed. 





t ai d 
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1. 21 L.W. 327 : 87 I.C. 331 : ALR, 1925 
Mad. 566 :48 M.L.J.264, f to 

2. (1957) 1 M.L.J. 17 : (1956) M.W.N. 897; 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—~V. Ramaswami, 7. 


K. A. Abdul Khader 


.. Petitioner” 


The Deputy Director of Enforcement, 


Information Directorate; Madras-6. . 


Respondent. 
Foreign Exchange Regulation Act (VIL of 
1947), sections 23, 19-G—Adjudication Pro- 
ceedings and Appeal Rules, R. 11—Seizure of 
currency—Service of notice by registered post— 
Returned unserved—Notice not served again— 
Rule 11 contemplates service of notice —Section 


19-G mandatory. 


Though no objection could be taken for 
scnding a registered notice to the last 
known address of the petitioner, when it 
was returned unserycd, the department 
should have taken action to serve, the 
petitioner by affixing iton the outer door, 
or on a conspicuous part of the premises 
in which that person last resided as 
provided under rule J1 (¢) (of the Adjudi- 
cation Proceedings and Appcal Rules).Un- 
less such an affixture was effected, notice 
could not be deemed to have been served 
on the petitioner and therefore there was 
no commencement of pracecding under 
Section 23 of the Foreign Exchange Regu- 
tation Act. Compliance with section 19-G 
of the Actin mandatory, if the depart- 
ment wants to retain the amounts beyond 
the period of one year. ' [Para. 3.] 


In the instant case, amounts were seized 
from the petitioncr under the Act and a 
registered notice was sent to the peti- 
tioner which was returned unscrved. No 
attempts wcre made by the department 
to serve the petitioner as per rule 11 of the 
Adjudication Proceedings and Appeal 
Rules, The petitioner raised the 
contention that the service of notice with- 
in one year was mandatory under section 
19-G and since the department failed in 
this, the scized amount would have to be 
returned to him. 


Held; Since notice as required by the 


Tules had not been cff&cted the extended 
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period was not available to the depart- 
ment. [Para. 5] 


Petition uncer Article 226 of the Consti- 
tution of India, praying the High’ Court 
to issuc a writ of mandamus directing the 
respondent to return the sum of.Rs. 
50,000 seized from the petitioner at 
Tambaram. 


M.M. Abdul Razack, for Petitioner. 
R. Thyagarajan, for Respondent. 
The Court made the following 


OrDER.—On the basis of some reliable 
information that the petitioner had re- 
ceived a payment from a local pcrson un- 


authoriscdly as per the instructions of a 


person resident outside India, his person 
was scarched under section 19-A of the 
Foreign Exchange Regulation Act, 1947 
while he wastravelling in a bus at Tamba- 
ram on 12th May, 1973. The search 
resulted in the seizure of Indian currency 
of Rs. 50,000 and twe bus tickets. It is 
further stated in the counter-affidavit that 
onintcrrogation, the petitioner voluntarily 
admittcdin writing that the amount was 
reccivcd at Madras on the previous day 
from anunknown person as per theinstruc- 
tions of his uncle Sri Latheccf of No. 9, 
Queen St., Penang, and he was carrying 
the money to his native placc,Abhiramam, 
Ramanathapuram District, for thé pur- 
chase of property for his uncle as instruct- 
ed in the Ictter. Thercafter, the petitioner 
filed this writ pctition praying for the 
issue of a writ of mandamus or any other 
appropriate writ dirccting the respondents 
herein to return the sum of Rs. 50,000 
seized from him on 12th May, 1973. In 
the affidavit originally filed in support 
of the writ petition,the petitioner challeng- 
ed the applicability of scction 5 of the 
Foreign Exchange Regulation Act. He 
also contended that the impugned action 
was violative of Articles 14, 19 and 31 of 
the Constitution. The learncd counsel 
for the petitioner didnot press any of these 
contentions at the time of argument. But 
he has raised an additional ground in 
W.M.P. No. 2417 of 1975. In this, he had 
stated that the seizure of the dacuments 
under section ‘19-G was eficcted on 12th 
May, 1973, but no netice commencing 
the proceedings under scction 23 was 


a 5 r= ; ot oof : >à B, 
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served ôn him- within a period of one year 
and that, therefore, the rcspondent could 
not retain the money any longer. Accord- 


ingly, he was entitled for à return of the - 


sum of Rs. 450,000: ‘Since this point aris- 
es in view of the subsequent events which 
happencd after the filing of the writ peti- 
tion, L have permitted “the 
raise this additional ground, 


2. It.appears that subsequent to the sei- 
zure, on 10th April, 1974 a show cause 
notice bearing T4/26/M/74/(SCN) fòr 
allcged violation of section 5 (1) (a) of the 
Forcign Exchange Regulation Act, 1947 
was issued by the Additional Director of 
Enforcement, -Enforcement Directorate; 
New Dclhi, to-the petitioner to -his 
address at No. 297, Thambu Chetti 
Street Madras-l. This is the 
address which the petitioner had given 
in the original 
notice sent by registered post acknowledg- 
ment due was returned unserved with a 
note ‘ left’ by the postal authorities: When 
‘the petitioner through his lawyer issued 
a notice on 16th July, 1974 for the return 
of the moncy since the period of one year 
had expired, the respondent replied by 
lctter dated 20th July, 1974 addressed to 
the advocate for the petitioner that they 
had already sent a-notice on-10th May; 
1974 which was réturnéd unservec” with a 
note aforesaid and enclosed a copy-of the 
‘said notice and stated that in those 
cicumstances, the question of return_of 
seized currency docs not arise. - -> 


Section 19-G confers a powcr o the 
competent authority to retain the docu- 
‘nent seized in accordance with the provi- 
sions of the Act for a period-not exceed- 
‘ing one year and if before the cxpiry of the 
‘said period of one ycar “any procecding’ 
under section 23 has been commenced *’ 


until the disposal of those proceedings, in- - 


cluding proceedings, if any, before the 
appellate Board and the High. Court. The 
other part of the provision 1s not relevant 
to be queted for the purpose of their case. 


4. The question for consideration is whe- 
ther any proceedings under section 23 have 
been commenced in this case in order to 
give ; an extended period beyond the 
period of one year. Section 23-D of the 
Act states that for the purpose of adjudi- 
cating under clause (a) of sub-section (1) 


petitioner to 


writ, petition. This - 


of section 25- whéther ‘any person has 
committed a contravention, the Director 
of Enforcement shall hold an enquiry in 
the prescribed mahner ‘after giving that 
person a reasonable opportunity of being 
heard. Adjudication Proceedings -and 
Appeal Rules, 1957 framed under section 
27 of the Forcign, Exchange ‘Regulation 
Act, 1947, provides for the manner of hold, 
ing the enquiry» Rule 3-of these Rules 
prescribes that the Dircctor shall in the 
first instance, issuc a notice to such per- 
son requiring him to show cause within 
such period as may be specificd in the 
notice, why adjudication proccedings 
should not be held agamst him. The 
other ‘rulcs deal with the other procedures 
to be follawcd. ‘It is thercfore clear that 
the procecdings for adjudication contem- 
plated under section 19-G commences 
with the issue of a notice to show cause. 
Rule 11 of the Adjudication Proceedings 
and Appeal Rules deals with the service 
of notice and it reads as follows :— 
"TL. Service of- notice A notice is- 
sucd under these rules shall be served 
on any person in the following manner, 
that is to say (a) by delivering: or ten- 
dering the notice to that person or his 
_ duly authorised agent ; or (b) by send- 
-ing the notice to him by registcred_ post 
with acknowledgment due to-the ad 
~- dress of his place of residence or his last 
known place of residence or the place 
* where he carries on or Jast-carried òn, 
business Or personally works, or last 
- worked- for gain’; or (¢) if the notice 
` cannot be served- under clause (a) er 
` clause (b) by affixing- it on the outer 
door or somè other conspicuous part 
of the premises in which that porson 
- Yesides or'is known to have lest resided, 
or carried on business or personally 
works or last worked, for gain and the 
written report thereof should be witncs« 
sed by two-persons. ” 7 
5. It is contended by the Iearnéd coun= 
sel for the petitioner that unlcss a notice: 
is actually served on the petitioner ås re- 
quired under clause (a, or (b) and in cases 
where such actual Service Could not be 
effected under ‘clause (a) or (b), the ser- 
vice of notice is effected by affixmg it as 
provided in clause (c), there is ne service 
ofnotice and unless there is service of 
notice there was no commencement of Me 


bð 


proceedings. On the other hand, the learn- 
ed counsel for the respondent contended 
that a mere issue of a nọtice by registered 
post to the last known place of residence is 
epough and actual service is not neces- 
sary. Neither of the learned counsel were 
able-to cite any decision 1n support of their 
respective contentions. Sectior 27 of the 
General Glauscs Act, 1897 (Gcntral Act 
X of 1897) provides that—..-. h -> 


“§* Where any Gentral Act or Regulation 

~ made after the commencement of this 
Act authorises or requires any docu- 
` ment to be served by post....unless a 
‘< different intention appears, the service 
shall be deemed to þe cflected by pro- 

= perly addressing, prepaying and posting 
by registered post, a letter containing 
the document, and, unless the contrary. 
is proved, to have been effected at the 

` time at which the létter could be deli- 
vered in ‘the ordinary course of post.” 


This provision would þe applicable to the 
interpretation of the Foreign ‘Exchange 
Regulation Act and the provisions thereof 
or the Rules framed thereunder. But, I 
am afraid even this provision could not 
help the respondent. This will apply only 
te a case where the letter addresscd to the 
party had not been returned unscrved. 
It would also apply only if a different in- 
tention docs not appear from the provi- 
sions of the Act or the Regulations made 
thereunder. It is seen from Rule 11 ex- 
tracted above that clause (4) contemplates 
delivering or tendering of the notice to that 
person or his duly authorised agent. Glau- 
se (6) contemplates sending the notice to 
him by registered post with acknowledg- 
ment due. Glause (c) clearly points out 
that notice will have to be actually serv- 
ed and in cases where it cannot be served 
it should be done by affixture. That the 
presumption; normally invoked by section 
27 of the General Clauses Act could not 
be invoked in the instant case is made 
clear by the provisions contained in clause 
(c)which requires that wherever the notice 
could not be effected, it will have to be 
done by affixing it'in the’ outer door of 
some other conspicuous part of the ‘pre- 
mises. Though no objection could be 
taken for sending the.registered notice to 
the last known address ofthe petitioner, 
when it was returned unserved, the de- 
partment should have taken action to 
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serve the petitioner by affixing it in the 
outer door or some conspicuous part of the 
premises in which that person last resided 
as provided under rule 11 (e). _ Unless 
such an.affixture was effected notice could 
not be deemed to have been served on the. 
petitioner and therefore, there was no 
commencement of the proccedings under 
section 23. Compliance with the, conditions 
prescribed in section 19-G is mandatory, 
if the department wants to retain the 
amounts beyand the period of one year. 
Since nòtice as required. by. the Rules 
had not been cffected, the extended period 
is not available to the'department. , 


6.. The petition is accordingly allowed, 
and the rule nist 1s made absolute. But, 
there will be no order as to costs. 


S.J. 
IN THE HIGH COURT. 
GATURE AT MADRAS. 


PRESENT !—P.S. Kailasam, F. 


ae Petition allowed. 


OF JUDI- 


P. S. Angaiya Rajaa firm, represen- 
ted by its partner Suhramania Raja 

er Petitions r* 
U. 


A.K.D. Alagaraja Huqdar of tke Raja- 
palayam Chatram Charities Ist Sche- 
dule properties, Rajapalayam and 


others Respondents, 
and.. ` ; o 

K. S. Solaimalai Raja . .. Petitioner® 
J. © e 


A.K.D. Alagaraja Huqdar of the Raja- 
palayım Chatram Charities, Ist Sche- 
dule properties, Rajapalayam and 
another .. Respondents. 


Tamil Nadu Gity Tenants? Protection Act 
(IL of 1922), section 9—Application by te- 
nant — Delay in filing —Wrong advice by coun- 
sel—Whether sufficient cause— Limitation Act 
(XXXVI of 1963), section 5, applicable. `- 


Under section 9 of the T'amil Nadu City 
Tenants Protection Act an application 
by the tenant will have to be made within 
one month after the service of summons. 
Section 5.of the Limitation Act, 1963 pro- 





* C.R.P. Nos, 1762 and 1763 of 1973. = 
2nd January, 1976. 


IL] 


vides that any application may þe ad- 
‘ mıtted after the prescribed period if the 
. appellant satisfies the Court that he had 
sufficient cause for not making the’ appli- 
cation within such period. “The require- 
| Ment, that section 5 dught_to have been 
„made applicable by or under any enact- 
ment has been omitted in the’ new sèc- 
tion. . After the Limitation’ Act of 1963 
came into force, the rule 1s that section 5 
will bé applicable’ to all. ' applications 


before the Court though ‘the'petition may 
‘be opposed-on the ground that section 5 
‘is not applicable,for the period prescribed 
under any particular. section isin the 
nature of a condition precedént, Section 9 
of the 1922 Act is not imposiig a condi- 
tion precedent or expressly exclid ing tke 
‘operation: of section 5. The provisions of 
‘section 5 apply, to an application under 
section 9 (1) of the Tamil Nadu City Ten- 
ants’ Protection Act..On merits,there can 
be no difficulty in excusing the delay. for 
the learned advocate who appeared for the 
petitioner has filed affidavits to the effect 
that he had advised his clients wrongly; 
and the Explanation ta section’5 of the 
. Limitation, Act, provides that the fact that 
the appellant.was misled in computing the 
‘the prescribed period for filing the appli- 
‘cation will be sufficient cause within the 
meaning of section 5. [Paras. 4, 7 and 2.] 
Case referred toa:. Ba Be 
Chenckuramana Reddi v. Palepu 'A riinackalant, 
(1935) 69 M.L.J. 283": 42 LW. 330: 
LL.R.'58:Mad. 794: A.LR. 1935 Mad. 
“$457: > - tw a . j -` ‘ 2a 1 

Daas 3 1 i DR. 


‘Petition-undérsection 115 of: Act 'V -of 
1908 praying the High Court to revise the 
-order of the Court of the District Munsif, 
‘Srivilliputtur; dated 13th-June, 1973 and 
made in LA. No. 33 of 1971 ‘in O:P:-Nô, 
23 of 1971, L.A, No. 32 of 1971 in O.P. 


'No. 22 of 1971 (respectively). .. 
SV. Jayaraman, for Petitioners, se 
S. Padmanabhan, R. Nadanasabapathy . and 


-Govardkan, for Respondents., , 


‘Lhe Court made the following = P} 

‘ORDER.—These two revision petitions arise 

out of two interlocutory applications filed 

by the petitioners'in. the different suits for 

excusing the delay in filing the original 
uLj—ll 
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petitions for applying under section 9 of 
‘the City Tenants’ Protection Act. The 


_ summons in the suits for ejectment was ser- 


ved on the'petitioners’on 26th-June, 1971 

“and 28th June, 1971 and the suits were 
posted for appearance on 7th July, 1971. 
According to the petitioners, they ‘were 
informed by their advocate that the origi- 
‘nal petition under section 9 of the City 
Tenants’ Protection Act had to be filed 
within thirty days from the date of their 
‘appearance, in* Gourt. . As the section 
required that the pétition should be filed 
‘within one month after service on them of 
‘summons ‘and':not from- the date of 
‘appearance in Court, there was a delay 
of four days and two days. | 


2. On the merits, there can be no: diff- 
-culty in excusing the delay, for the learned 
advocates who appeared for the petitioners 
-have filed affidavits to.the effect that -the 
„had advised their clients wrongly, and 
-the, Explanation to section 5 of the Limi- 
tation Act provides that the fact that the 
applicant was misled in computing the 
‘prescribed period for filing the applica- 
.tion will be sufficient cause within the 
meaning of section 5. -— a 


3- But the objection to the petition for 
excusing the delay was based’ on the 
ground that section 5 of the Limitation Act 
is not applicable, as the period of one 
‘month prescribed under section’ 9'(1) of 
-the GityTenants’ Protection Act is a condi- 
-tion precedent, thereby excluding the ap- 
plication of section 5 of the Limitation 


aa a GU e 
“4.:- Section 9.(1) of the’ City Tenants? 
Protection. Act .. provides -that thé' tenant 


who is‘entitled. to-compensation under 
section 3.and against whom a suit in eject- 
ment has.been instituted may, within one 
mouth -after :the service on him of sum- 
mons, apply to the-Court -for an order that 
the! landlord shall be directed to sell the 
land for a ‘price, to be fixed: by the Court. 
‘Under..this. section -the application will 
have. to be made:within one month after 
the “service on him of summons. 
Section § of the -Limitation Act 
(XXXVI of 1963) provides that any ap- 
plication may. be admitted after the pres- 
cribed.period,-if the applicant satisfies the 
Gourt that he had .sufficient cause for not 
making ‘the .applicdtion within _ such 
period. The application under section 9 


82 


(1) of the City Tenants’ Protection Act is 
before a civilCourt and it is not disputed 
that section 5 of the Limitation Aci would 
be applicable to an application under 


section 9 (1) of the City Tenants’ Protec- 


tion Act, unless section 9 {1) is construed 
as a condition precedent. In other words, 
the cortention of the: learned counsel 
. for the. respondents i is that, as the night of 
the landlord is taken away,. the section 
enabling the tenant to have resort to that 
provision . should be, strictly construed. 

Relying on a ` decision of a Full Bench of 
this Court relating to section 9 (1) (¢) of 
-the Provincial Insolvency Act, Mr. Padma. 
nabhan, learned counsel for the respon. 
‘dents, submitted that section . 9( 1) of the 
City Tenant’s Protection Act should be 
construed as meaning that, unléss the 


application under -that .section was filed ` 


within orie month after'servicé om him of 
summons, the Gourt would -have no juris- 
diction .to' entertain such ‘an: application. 
“Section 9 (E) (¢) of the Provincial: Insol- 
vericy- Act-i ‘is. in the following terms 3 


9 (1)-A creditor shall not be entitled to 
present an insolvency Peaee, AgAINSE a 
debtor, unless— . o, 


Carer ee 
(c) the act of insolvency on which the peti- 
tion is. grounded has occurred within 
three months before the | Presentation Of 
the petition. re 


Construing the isagiase of this section, 
a Eull Bench of this Court” in Chenthura- 
mana Reddi v. Palepu Arunackalam}, held 
that section 9:(1) .(¢) of. the Provincial 
Insolvency Act was a condition precedent 
to the filing of petition ; that is to say, the 
petitioning creditor must, on the day when 
he, presents his petition, have in view some 
act ofzinsolvency .which. the. debtor’ had 
committed within the preceding three 
months; he had to see on that date, and 
that date only, what acts. of insolvency 
were available to him ; and he could not 
make use of any act of insolvency which 
had been.committed dGutside’ the period 
of three months, as thathaa ceased to be 
——— 
1: (1935) 69 M.L.J. 283 : 42 L.W.‘ 330": 
LER. 58 Mad; 794: A.I.R. 1935 Man a 


oni f, { 
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an act of insolvency. Holding that sec- 
tion 9 (1) (¢) did not provide a period of 
limitation the Court observed that, the 
requirements under that section were in 
the nature of a condition precedent. It 
may be noted that at the time when this. 


` decision was rendered by the Full Bench; 


section § of the Limitation Act had not 
been made applicable to the Provincial 
The section, ås jt then 


which section 5 might be made applica- 


ble by or under any enactment for thel 


time being in force might be admitted] 
after the period cf limitation prescribed 
therefor, if the applicant satisfied the Court 
that he had sufficient cause for not makin 

the application within such period. There- 
fore, according to. the wording of section 
§ of the Limitation Act of 1908. it applied 
only to applications to which it had been 


"made applicable: by or.under any enact- 
` ment. 


If‘section- 5: had‘ not thus been 
made’ applicable . the’ applicant before 
the ‘Court ‘could not have the benefit of 
that section of the’ Act of 1908. -But the 


wording of section 5 of the present Limi- 


tation- Act of 1963 is different, in that 
it makes that provisions of section 5 appli- 
cable to'al] applications made before the 
Gourt. The requirement that section 

ought to have been made applicable- by 


or under any énactment has been omitted inf ` 


the new section. After the Limitation}. 
Act of 1963 came into force, the rule is that 


section 5 will be applicable to all applica-} 
tions before the Court, - 
tion may be opposed on’ the ground that) 


section 5 of the Limitation Act is not appli- 


cable, for the period prescribed under any| 
particular section is in the nature cf al 


condition precedent. In this connection 
it may be useful to refer to section 29 of 
the Limitation Act, which provides thatin 
an-application under any special or local 
law the provisions contained in sections 
4 tò 24 shall apply only in so far as and to 
the extent to which they are not express- 
ly excluded by such special cr local law. 
The question therefore that would arise 
for consideration is whether the applica- 
tion, of section 5 of the Limitation Act of 
1963 has been expressly excluded by 
the special or local lew, viz., by the 
provisions of section’9 of the CityTenants’ 

Protection Act,. with which we are now 
concerned. On a careful reading of sec- 


z 1 
i> . axe 


though. the peti- 





= 
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tion 9 (1) of the Gity Tenants’ Protection 

Act, I am unable to construe the wording 
of section 9 as imposing 2 condition pre- 
cedent or expressly excluding the opera- 
tion of section 5 of the Limitation Act. 
The decision of the Full Bench in Chenchu- 
ramana Reddi V.. Palepu Arunachalam+, can- 
not be of much help as the wording.of 
Section 9 (1) (¢) of the Provincial Insol- 
vency Act, is different and, as the law then 
stood section 5 of the Limitation Act had 
_ not been made applicable. . TEET 


5; The decisions of single Judges `o 
this. Court - were cited’ at the Bar, 
in Sri  Venugopalaswami Devasthanam, 
represented by its Executive, Officer v. 
Narayana Gounder, represented by V: Myl- 
swamy, Advocate, Goimbatore?, arising ovt of 
an application.under section 9 (1) of the 
City Tenant’s Protection Act, it was held 
that section. 5 of the Limitation’ Act 
would not be applicable to an application 
under section 9 (1) of the City Tenants’ 
Protection Act: While observing that 
admittedly there was no exclusion, under 
the City Tenants’ Protection Act, of the 
application of the provisions of the Lumita- 
tion Act, as contemplated under section 
29 (2) of the Limitation Act, the learned 
Judge held that section 9 (1) of the City 
Tenants’ Protection Act. prescribed a.con- 
dition precedent, strict - compliance of 
which was necessary in order to invoke 
the benefits flowing thereuncer.- 


6. Ina later decision in (Mrs. Johari 
Bi v. K. Vinayagam (died) and’ his 
L. Rs?) N. §. Ramaswami, J., held 
that section 5 .of the. Limitation Act 
was 2pplicable: to an “application under 
section 9 (1) of the City Tenants’ Prc- 
tection ‘Act. ‘Lhe learned Judge, after 
referring to the decision of the Full Bench 
in ~Ghenchuramana Reddi v. Palepu Aruna- 
chalam!, and~ the `` decision of the 
single Judge, in (Sri Venugopalaswamt 
| Devasthanam, represented -by “its. Executive 
Officer v. Narayana .Gounder, ‘represented 
by V. Mylswamy, Advocate, Goimbatore® 
referred to above, expressed his opinion 
that he was unable to-agree with “the 
view expressed in Sri ~Venugopalaswami 
Devasthanam, represented by its Executive 





-~ 1. (1935) 69-M.L.J. 283742 L.W. 330: 1.L.R. 

58 Mad. 794: A.I.R..1935 Mad. 8575 ` > 
2. C.R.P.No. 2354 of 1972. ` * o; 

- 3. C.M.A, No. -522 of 1974.-" > 
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-Officer v. Narayana-Gounder, represented by 


V. Mylswamy, Advocate, Coimbatore’ but 
found it unnecessary to refer the ques- 
tion tò” a Bench, as cn the facts of the 
case . before kim, the petition could be 
maintained, as, because of the Amending 
Act XXIV of 1973, the application could 
„þe made. within two months from the 
date of the publication of the amend- 
ment Act; and as the petition was filed 
within the time, it was maintainable. 


7. The attention of the learnec Judge, 
who decided Venugopalaswai Devas- 
thanam v. Narayana Gounder}, was 
not drawn to the difference in the word- 

ing of section 9 (1) (c) of the Provincia 
Insolvency Act and section 9 (1) of the 

City Tenant’s Protection Act. The deci- 
sion of the Full Bench was based on the 
wording of section 9 (1) (c) of the Pro- 
vincial Insolvency Act, which. excluded 

any application unless it was in accord- 
ance with section 9 (1) (e) of the Provincial 
Insolvency Act.. In this view, I: agree 

with the learned counsel for the petitioners! 
that the provisions of section 5 of the Limi- 

tation Act of 1963 apply to an applica- 

tion under section 9_ (1) of the City/ 
Tenants’ Protection Act. Both the civil} 
revision petitions are allowed, but, under 
the circumstances, there will be no order 

as to costs, | naa 


R.S. -> © n Revision allowed. 


e 
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‘C. Narayanaswami Reddi 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) —Notice of 
termination of tenancy—Unnecessary before 
taking action under the provisions of the 
Act. 


(B) Transfer of Property Act (IV of 1882), 
section 106. 


A notice of determination of tenancy 
under section 106 of the Transfer of Pro- 
perty Act is not necessary for taking 
action under the Tamil Nadu Buildings 
(Lease and Rent Control) Act. ‘Lhe 
Madras Act and the Act of Parliament 
are mutually independent. A landlord 
proceeding under the Madras Act is 
not requited to invoke any cf the relevant 
provisions of the Tran sfer of Property Act 
to enter into the portals of the statutory 
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authorities functioning under. the Madras 
Act for relief. [ Para. 8.] 


uf 
Gases referred to:— 


Krishnamoorthi v. Parthasarathy, (1949) 1 
M.L.J. 412: 62 .L.W. 226: ALR. 1949 


Mad. 780; George Oakes Ltd. v. The Ghief 
Judge, Small Gause Gourt, Madras, (1952) 1 


M.L.J. 317; M/s. Raval and Go., v. Rama- 
chandran, (1966) 2 M.L. J. 68: 1.L.R.(1966) 
2 Mad. 437: 79 L.W. 331: ALR. 1967 
Mad. 57; Maunjendra Dutt v. P.P: Roy 
CGhoudkry, (1967) 1 M.L.J. (S.C.) 61: ` 


(1967) 1 An.W.R. (S.G.)" 61: (1967) 1 


S.C.J,.,.503: (1967) 1° S.G.R. | 4753 
‘ALIR.21967 S.C. 1419; Raval and Go., 
v. K. G. Ramachandran, (1974) .2>S.COR. 
629: ALI.RY 1974 S.C. 8185 Abbasbka: 
v. Gulamnabi, (1964) 5 S.C.R.. 157: 
ALR. 1964 ` S.C. 1341; Mangilal v. 
Sugan Ghand, (1964) 5 S.G.R. 239: A.LR. 
1964 S.G. 101; P.F: Gupta and Gompany v. 
K. Vêènkatesan, Merchant, (1975) 1 S.C.C. 
46: A.LR. 1974 S.G. 2331; Nagalingam v. 
Ramaswami, (1976) 1 M.L.J. 149: ATR: 
1976 Mad. 149; Kalyanasundaram v. 
Natarajan, (1969) 2 M.L.J. 585. i 


Pétitions under section 25 ‘of the Tamil 
Nadu Act XVIII of 1960 (as amended 
by Act: XXIII of 1973), praying the 
High Court to revise the order of (1) the 
Court of the Rent Controller Appellate 
Authority (Subordinate Judge), Nager- 
coil, dated 2nd September, 1974 and 
‘made in H.R.A.No. 24 of, 1973 (ELR.C. 
O.P.No. 2 of 1972, on the ‘file of the Rent 
Controller (D.M.C., Kuzhithurai) (in 
G.R.P.No. 3868 ,0f 1974);. (2) Gourt of 
the Rent Control Appellate Authority 
(Subordinate Judge), Tirunelveli, dated 
Sth December, 1974 and made in C.M.A. 
No. 11 of 1970 (H.R.C-O.P.No. 154 of 
1972, on the file of the Rent Conitrelfer 
(District .Munsif, Tirunelveli), (in G.R. 
P. No. 25 of 1975); (3) Gourt of the Small 
Causes (II Judge) (Appellate Authority), 
(Madras) dated -4th December, 1974 and 
made in H.R.A.No. 37 of 1974 (H.R.C. 
No. 923 of 1972 on-the file of the Court of 
Small. Causes (VII Judge), Madras) 
(in C.R.P.No. 414 of 1975) ; (4) Court of 
the Appellate Authority (Subordinate 
‘Judge), Salem, dated. 26th August, 1975 
and made in C.M.A. No. 36 of 1974 (R.G. 
O.P.No. 52 of 1973 on the file of the Rent 


11) . 


Controller : (Ist Additional District 
Munsif) Salem), (in C.R.P.No. 2332 of 
1975) and (5) Court of the Subordinate 
Judge, Kancheepuram, dated” 29th 
April, 1975 and made in C.M.A: No. 9 
of 1974 (R.C.O.P.No: 26 of 1973 Rent 


- ` 


Controller, Kancheepuram), - i 
P. Ramaswami, for Tenant. E 
S. Padmanabhan, for Landlord. 

The Court diweca the following 


Jupement.—The only question of law that 
has been argued in this batch of Givil 
Revision Petitions is whether a notice of 
termination of tenancy under section 106, 
ofthe Transfer of Property Actis required 
before taking action under one or the 
other.of the:provisions of the Tamil Nadu 
Buildings (Lease-and Rent Control) Act, 
1960. The facts which are common and 
which are not agitated before me need 
not be adverted to. But the question has 
arisen in all these cases whether a notice 
of termjnationof tenancy under the Trans- 
fer of Property Act is required at all 
before a petition could be presented to 
the statutory authority under the Build- 
‘ings Actfor obtaining relief under the 
-various provisions of the Aċti- ' -%i 


2. There is abundance of case law on this 
‘subject and at one time theywere perplex- 
ing and apparently contradictory _ as 
well. I shall now trace the’ various deci- 
ded cases to find whether.in the view of 
the Supreme ‘Court as laid down by them 
‘and reiterated: by them later “thé ‘provi- 
sions of the Transfer of Propérty Act still 
-would hold the field and should ‘be looked 
‘into for purpose of observance of some 
of its prescriptions before an application 
under the Buildings Act could be filed. 
I may at once state that having regard 
-to the declared law of the Supreme Court 
such an invocation of the provisions of the 
Transfer of Property Act including that 
prescription in section 106 of itmay not be 
necessary at all. ‘Lhe earliest ruling on 
the question is the decision of a Division 
Bench of our Gourt in Krishnamoorthy v. 
Parthasarathy+. There the learned 





1. (1949) 1-M.L.J.412 : 62 L.W. 226 : A:1.R; 
1949 Mad.780. `> ie 2 


pea 


SUKUMARAN NAIR V; NEELAKANTAN: NAIR (tamaprasada Reo, F.) 


85 


Judges said that no notice determining the 
tenancy under section 106 of the Transfer 
of Property Act (hereinafter for conveni- 
ence called notice) was necessary before a 
landlord attempts to seek some relief under 
the special enactment, namely, the Tamil 
Nadu‘ ' Buildings Act. This view was 
approved by. another Division Bench cf 
our Gourt-in George Oakes Ltd. v. The Ghief 
Fudge,- Small Gause Gourt, Madras, buta 
controversy arose in 1966. In that case 
the subject matter was as to what ought 
to-be the fair rent of the demised pre- 
mises. But in view of the.contentions of 
counsel therein a Fvll Bench was con- 
stituted and in M/s. Raval and Co. v. 
Ramachandran*, the question whether a 
notice is required before action is taken 
under this Special Act, was considered 
alongside with the main dispute in that 
case which related to the fixation of fair 
rent. The Full Bench again: approved. 
the ratio in Kriskanamoorthy v. Partha- 
sarathy®, andtheld that no such notice was 
necessary. | 


3. Whilst. this was. ruling the field, a 
‘decision.of the Supreme Court reported 
in Maunjendra Dutt v, P:P. Roy Ghowdhkry4, 
“made ‘certain observations touching upon 
the matter in Issue before me namely, 
whether a notice was necessary at all 
before taking-action under the Rent Act. 
That was a case which arose under the 
Calcutta” Thika Tenancy Act, 1949. 
While considering the provisions of that 
Act in juxtaposition to the provisións of 
‘the Transfer of Property Act, the Supreme 
Court would not agree with the decision of 
our Court which held the field till 1966, 


-the basis of which was the ruling in 


R. Krishnamoorthy v, Parthasarathy®. There 
is undoubtedly an observation in Maute 
jendra Dutt v. P. P. Roy Ghowdhry* to the 
effect that. the decision in R. Krishkna- 
moorthy v. ‘Parthasarathy, cannot be said. 





1. (1952) 1 M.L.J.317. oe 

2. I.L.R. (1966) 2 Mad. 437: 79 L.W. 331: 
(1966) 2 M.L.J. 68 : A.I.R. -1967 Mad. 57. 

3. (1949) 1 M.L.J. 412 : 62 L.W. 226: 
A.I.R. 1949 Mad. 780. 

4, (1967) 1 An.W.R. (S.C.) 61: (1967) 1 
S.C.J. 503: (1967) 1 S.C-R.475: (1967) 1 M:L.J- 
(S.C.) 61: ALR. 1967 S.C. 1419. - 
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to be correctly laying down the “principle 
in so far as the issuance of a notice under 
section 106 of the Transfer of Property 
Naturally,- therefore, a 
cases under the Tamil Nadu Buildings 
(Lease and Rent Gontrol) Act followed, 
the above decjsion of the Supreme Gourt 
in Maunjendra Dutt v. P:P. Roy Ghowdhry}. 
and riot Krishnamoorthy v. Parthasarathy”; 
and held that notice of termination of 
tenancy. under the Transfer of Property 
Act was necessary before action. could 
be taken. w 


4. -Whilst this - was the position, the 
decision of the Full Bench- reported in 
Raval and Company v. Ramachandran’, 
{hereinafter to be referred to as Raval’s 
case?) came up in appeal before the 
Supreme Courtin Raval and Gompany v. 
K;G.. Ramachandran*.. The’ observations 
of Alagiriswami, J.,-who spoke for the 
majority of the Bench are :very: apposite 
and it would be convenient to excerpt 
them instead of summarising. 


. We aie not called upon iin this case .to 
. consider whether those two'cases were.correctly 
. decided, But. we must’. point. out `- that 

the general observations therein’ should be 


T 


-confined to the facts of those cases.?' i 
, $ í "o o or : 


. -The decision of the Madras High 
Court in R. Krisknamoorthy v, Parthasarathy? 
‘where it was held that section "7° of the 
Madras Buildings (Lease‘and Rent Gon- 
tral) Act of 1946 had its'’own scheme of 
procedure and ‘therefore there * was no 
question of an attempt to reconcile that 
Act with the Transfer of Property Actand 


that an application for eviction could be 


made to the Rent Controller even before 
‘the contractual tenancy was terminated 
by a notice to quit should not have been 
summarily dismissed on the grounds that 
it was contrary to the decisions of this 





1. (1967) 1 M.L.J. (S.C.) 6l- : (1967) 1 
AnW.R. (S.G.) 61 : (1967) 1 S.C.J. 503: (1967) 
1 S.C.R. 475: A.I.R. 1967 S.C. 1419. 

2. (1949) 1 M.L.J.412:A.I-R. 1949 Mad. 
80. - 

3. I.L.R. (1966) 2 Mad. 437 : 79 L.W. 331: 
(1966) 2 M.L.J. 68. 

_ 4 (1974) 2 S.C.R. 629: A.LR. 1974 S.C. 
818 : 
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Court in Abbasbhai v. .Gulamnabi4, and 
Mangilal v. Sugan Ghand*, and_therefore 
was not a correct law, without examining 
the provisions of that Act. 





a? + £ A per ' ' a 
6. Be that asitmay, we are now concern- 
ed with the-question of fixation of fair 
Tent. ...2.e6 


“The Madras High Court’ reviéwed 
all the decisions.of this Gourt. except 
the latest one in Maunjendra Dutt’s case. 
We have already pointed ovut that the 
criticism made in that decision regard- 
ing Krishnamoorthy’s caset, was not justi- 
r- fied. We are in agreement with the 
view of the Full Bench of the Madras 

> High,Gourt that the various decisions 
o- of this Gourt were based upon.particular 
provisions of the Acts which were-under 

| consideration mainly the Bombay Act 
which is vitally different. from the 

. Madras Act. A close analysis of the 
' Madras Act shows thatithas a scheme 
; , ofits own and itis intended to provide 
,;acomplete code in respect of both con- 
~ , factual tenancies as well as what are 
.., popularly called statutory tenancies.” 

i 


This -view of the Supreme Count is again 
reiterated in P.F. Gupta and. Gompany v. 
K: Venkatesan, Merchant’. There Beg, J., 
speaking for the Bench said: 


a i yo í 7 y m ¢ $ A 
“TE ‘is clear from the majority view of 


this Gourt in M/s. Raval and Gompany 
_V. K.G. “Ramackandran®,. dismissing an 
appeal from a judgment of the Full 


_. Bench of Madras High Court reported 


in, Raval and Company v. K.G. Ramachan- 
- dran”, that the Act “has a scheme of its 
own’ and it is intended to provide a 

complete code in respect of both con- 





1. (1964) 5 S.C.R. 157 : A.LR. 1964 S.C. 
1341. be we 
- 2. (1964) 5 S.C.R. 239.: A.L.R. 1965 S.C. 
101. 


‘3 (1967) 1 S.C.R. 475 : (1967) 1 An.W.R. 
(S.C.) 61 : (1967) 1 M.L.J. (S.C.) 61 : (1967) 
1S.C.J.503 : A.1.R. 1967 S.C. 1419. 

4. (1949) 1 M.L.J. 412 : A.I.R. 1949 Mad. 
780." '~- 


-* 5. (1975) 1 S.C.G. 46: ALR. 1974 S.C. 
2331 


6. (1974) 2 S.C.R. 629 : A.I.R. 1974 S.C. 
818 at p. 823. 


-7. » (1966) 2 M.L.J. 68 : I.L.R. (1966) 2 


‘Mad. 437 : A.I.R. 1967 Mad. 57 (F.B.) 
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- tractual -tenancies as well as what are 
popularly called statutory tenancies.” 
In other words, the special» procedure 
provided by the Act displaces the require- 
ments of the procedure for‘ eviction under the 
‘Transfer of Property Act and by an-ordinary: 
civil suit. Therefore we need not concern 
ourseloes with the provisions of the Transfér 
-of Property. Actio m. o ore” 

Tt is? however brought to my notice that 
my learned brother, Gokulakrishnan; J: 
an Nagalingam v. ‘Ramaswamni+, following: 
once again the ruling of our Gourt has 
said . that ıt was necessary for the landlord. 
to issue the usual-‘statutory~ notice of 
determination of tenancy under section 
106 of. the Transfer of Property Act. But 
it is unfortunate that the decisions of thé 
Siiprémné Court referréd,to by me above 
were ñot brought to His notice. ~~~ 
The net analysis of the position 
appears to be this: At onetime, till 1966, 
the law declared by our Courts were to the 
effect ‘that no hotice of determination: of 
tenancy under section 106 ‘of the Transfer 
of Property Act was necessary before the 
special statutory benefits could be availed 
of by thé landlord ‘undér thé provisions of 
the Buildings Acts, The notion is founded 
on the well-known principle.-that , ‘the 
special excludes the.general®?.. When a 
subjectmatter is dealt with by a. local 
‘Legislature as well as by the Parliament 
and if the local Legislature had the legis- 
lative power to enact 2 law on the subject 
under the relative entries in the VII Sche- 
dule to the Gonstitution of: India, then 
that procedure which is special in scope 
and application should prevail over the 
general principles which might govern 
normal situations by reason of the impact 
of the Central Law on the same subject. 
The Full Bench of our Court in Ragal’s 
case? accepts this well-known application 
of the maxim as above: But reference 
-was made in a case decided by a Division 
Bench of this Gourt in Kalyanasundaram v. 
Natarajan8, to a decision of the Supreme 
Court reported in Maunjendra Dutt v, P.P. 
Roy Chowdhry*, which in turn commented 





1. (1976) 1 M.L.J. 149: A.I.R. 1976 Mad.149. 

2. (1966) 2 M.L.J.68: I.L.R. (1966) 2 Mad. 
437; A.I.R. 1967 Mad. 57 (F.B.). ` 

3. (1969) 2M.LJ.585. © 77 77700 

4, (1967) 1.S.C.J. 503°” (1967) 1 M.L.J. 
(S.C.) 61. ` 
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upon the applicability of the rule in 
Krishnamoorthy — v. *'Partkasarathy1.- ‘The 
Supreme Courtin “ Raval and Go. v. K. G- 
Ramachandran®, pointedly-referred to the 
fact that such a summary disposal of the 
rule in, Krisknamoorthy v. Parthasarathy?, 
ought, not ;to, have been done. , Alagiri- 
swami, J.’s, observations made, in. Raval 
and Gompany v. K.G. Raimachandran®, have 
already „been excerpted by-me and the 
underlining, in “the passages is ‘mine. 
Sufficient and significant accent is made 
on the self-sufficiency of the Madras Act. 
Itis in that light thé later‘decisions of the 
Supreme Court;in. Raval and -Gompany V. 
K.G. Ramachandran*,.and P:F. Gupta and 
Company:v.; Venkatesan Merchant?,. have to 
be understood. -They have-laid particu- 
lar emphasis .upon the fact.ithat , the 
Tamil. Nadu Buildings (Lease and, Rent 
Control), Act is,an: Act by itself and it 
operates in its. own field, without ` any 
dependency, upon ...any-other’ enactment 
including the, Transfer of Property, Act. 
Such-an-emphatic pronouncement. leads 
me to the conclusion that the,rule in 
Kalyanasundaram v. Natarajan, is not appli- 
cable and‘it'is Gnly the rule'in thé other 
Division: Bench case ‘a's ‘Well: as’ in the 






provisions of the Transfer of Property Act 
to enter into the portals-of the statuto 
authorities functioning under the Madras 
Act for relief. In view of my above 





1. (1949) 1 M.L.J. 412: A.I.R. 1949 Mad. 
780. 
2. (1974) 2 S.C.R. 629 : A.I.R. 1974 S.C. 
818. 
3. (1975) 1 S.C.C. 46: A.LR. 1974 S.C. 
31 
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decision and as notice is not necessary, 
no other point survives. Civil Revision 
Petition No. 25 of 1975 fails and itis dis- 
missed. No costs. 


9. In G.R.P.No: 2332 of 1975 notice 
has been given’and the lower Court has 
rightly held that the notice is valid and that 
the petition for eviction was main tamable- 
The Civil Revision’ Petition is therefore 
dismissed. No ‘costs. If there are no 
arréars of rent, the petitioner is granted, 
three months’ time to vacate. ` / 


ro. In C.R.P.No. 3868 of-1974; a notice 
of determination of tenancy-was given. 
Its purport was questioned: at somé.stage 
before the-lower - Gourt) But asin my 
view no -such notice of termination of 
tenancy is required, the argument does 
not survive. No other question of juris- 
diction arises in this petition. -T'he Civil 
Revision Petition is therefore dismissed: 
The  petitioner-tenant is given three 
months’ time from this date to vacate 
since he is continuing in a portion of the 


r 


demised premises. No costs. - 


11. In C.R.P.No. 414 of 1975 the pro- 
priety of a notice of determination of 
tenancy was gone into. . As in my view 
it is not necessary, the question need not 
be gone into again. The petitioner 1s 
the tenant. The Givil Revision Petition 
is dismissed as there is no other error of 
jurisdiction. The petitioner is granted 
four months time to vacate: No costs. 


12. In G.R.P. No. 2795: of 1975 again 
the question’ is whether the notice of termi- 
nation of tenancy was valid. But inasmuch 
as a notice “1S not necessary, nó, more 
investigation into itis called for. The peti~ 
tion itself was filed under section‘ 14 (1) 
(b) of the Buildings Act. No érror of 
jurisdiction arises. The Civil Revision 
Petition is dismissed. No costs.’ 


RS. 


- ~ 
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Revision Petitions 
dismissed. 
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CATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—P, Ramaswami, J. 
G. P.. Hari Ra» 
y. 


IN THE HIGH COURT OF JUDI- 


zi Petitioner * 


4 
The Government of.Tamil ‘Nadu 
represented by Secretary to Govern- 
ment. Education _ . Department 
Madras-9 and others ..- Respondents. 


and 


N. Balasubramanian  .. Petitioner 


g. 


The Government of Tamil Nadu 
represnted by Secretary ta Govern- 
ment, Education | Department.. 
Madras-9 and others `` ` | 

` .. Respondents.. 


Madras Ministerial Service Rules, rule 11 — 
Direct recruitment to service— Government Order 
—Rule ‘not `amended— Combined seniority list: 
þrepared—Promotion on temporary basis— 
Procedure ‘adopted whether correct—Govern~ 
ment Order whether liable to be quashed. a 


Rule 11 of the Madras Ministerie Services: 
Rules provices that for the purposes of 
direct ‘recruitment-to the services, a‘de-- 
partmental urit shall mean (a) in the city 
of Madras, each office, and (b) outside- 
the city of Madras, each department in 
each district. The proviso to the rule. 
stdtes that each of the groups, specified. 
therein shall be a departmental unit. The: 
Ecvcation Department is not one of the 
departmental units menticued in the pro- 
viso ; Fut under the mair part, each of 
the officcs in the city of Madras would 
form a separate departmenta] unit and 
those outside the city of Madras a separate 
departmental unit. [Para. 5.) 


So long as rule 11 is not amended, it 
could not be ignored on the ground that 
an amendment was in contemplation i 

pursuance of the policy decision of the 
Government. The Government Order- 
could not affect the operaticn of rule 11 
itself and if the impugned Government 
order is to be construed as an amend-. 
ment to the statutory rule, that could not 





1 


*W.P.Nos. 1723 of 1974 and 1916 of 1974. 
21st October, 1975.. 
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be amended by an administrative direc- 
tion or instruction. Such.an administra- 
tive instruction affecting promotion with- 
out amending the relevant rules would: bé 
contrary to, law. Para, 8. 


Case referred to : 


State of Haryana v. Shamsher Fang, (1973) I 
S.G.R. 249 : ALR: 1972 S:G. 1546. : 


Petitions under Article 226 of the Consti- 
tution of India, praying .that-in the .cir- 


cumstances stated therein and if the affi- 


davits filed therewith, the High ` Court 
will be pleased to issue a writ of certiorari 
calling for the records.of the lst respondent 
in both the petitions comprised in’ G.O. 
Ms. No. 716, Education, dated 6th May, 
1974 and quash the paragraph 3 of the 
said order in so far as the petitioner is. 
concerned in W.P. No. 1723 of 1974 and 
quash thesaid G.O. in W.P. No. 1916, of: 
i 97 4. ‘ | : A , ve 
D. Raju, for Petitioner in 
1974, 

N-R. Ghandran, for Petitioner in W.P.'No., 
1916 of 1974. a ee os 
S. Ramalingam, Assistant Government Plea- 
der, for Respondents 1 to 3. 


K.K. Venugopal for R. Mokar, for Respon- 
dent 4 in W.P. No. 1723 of 1974, 


‘ w 


The Court made the following 7 


OrveEr.—In these two writ petitions the 
petitioners have prayed for a writ of certio” 
rari to quash G.O. Ms. No. 716, Educa- 
tion, dated 6th May, 1974. These peti- 
tioners were originally appointed as 
lower division clerks in the then office of 
the Director of Public Instruction, Madras. 
They were later promoted as Upper Divi- 
sion Glerk (now designated as Assistants). 
The next promotion for these petitioners 
was to the post of Superintendent. In the 
meanwhile the office of the Director of 
Public Instruction was bifurcated in 1965 
as Directorate of School Education and 
Directorate of Collegiate Education. 


2. In the Education Department, the 
office of the then Director of Public Ins- 
truction was treated asone vnit for pur- 
poses of appointments, transfers and pro- 
motions and the subordinate offices situate 
outside the city of Madras were treated 
as @ Separate unit. The result of it was 
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W.P; No. 1728 of 
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the appointments, promotions and trans- 
fers arising in one unit were made from 
among the -personnel-.of.that unit and 
there was no combined seniority in 
relation to the city office and the 
subordinate. offices.. When the office 
of the Director of Public Instruction was 
bifurcated .into Directorate of School 
Education: and Directorate of; Colle- 
giate Education in-1965,.the personnel in: 
the city and the subordinate offices were 
made mutually transferable from one 
Directorate to the other, but, later on in 
the year'1972, they were given election to 
opt either to the Directorate ‘of Schoo] 
Education or to the Directorate of Colle- 
giate Education. It is claimed by the 
Government in their counter-affidavit 
that those‘ who, did not opt: were made 
permanent in the offices in which they 
were ' working -at ‘that time. Though 
this ` point was disputed by the learned 
counsel forthe: pétitioners,*that does not 
arise for consideration, and need not de- 
tain us further. wo 

3. By the impugned Government: Order, 
after noting that the entire Ministerial staff 


for purposes of recruitment, transfer and 
promotion .and that representations had 
been received that the ‘one unit’ system 
might be implemented for all the Minis- 
terial staff ‘working in the School and Col- 
legiate . Education Departments in -the 
State to equalise the promotional oppor- 
tunities among the Ministerial staff, and 
that the recommendation of the Second 
Pay Gommission was also to thateffect, the 
Government decided that the system of 
treating the’ State as a single unit for the 
post in the Tamil Nadu Ministerial’ 
Service in the Schoo] and Collegiate 
Education Departments should be intro- 
duced forthwith. The Government ac- 
cordingly, treating the entire ministerial’ 
staff of the School and Collegiate Edu- 
cation Departments in the State as a 
single unit, directed the concerned autho- 


tities to send draft amendments to the 
‘Special Rules relating to the Tamil Nadu 


Services Manual immediately. The peti-. 
tioners contend that by this decision 
of the Government the promotional pros- 


90 


pects of the petitioners. were very much 
affected and that the Government order is 
liable to be quashed. It was their fur- 
ther case that as per the.seniority in the 
Directorate of Schoo] and Collegiate Edu- 
cation Departments, they stand in the 
first and second ranks for promdtion as 
Superintendent and that if a combined 
seniority as per ‘the direction in the im- 
pugned Government order is taken, they 
- would be .pushed down bY. 78 and ie 
places a CU E 


4., -To have’ one unit for the entire Minis- 
terial Staff of the School and Collegiate 
Education Departments in the State,-or 
to have more than one unit, is certainly a 
policy decision which '.the Government 
alone is competent to take and the Courts 
are not entitled, to..interfere with, such 
policy decision. But what is contended 
by the learned counsel for the petitioners 
is that there is a statutory rule which divid- 
es the entire Ministerial] staff in th> State, 
into twa units, one for Directorates in the 
city, and the other for the subordinate 


offices situate outside the- city of Madras 


for. purposes of appointments, ` ‘transfers 
and promotions ‘and ‘that’ so Icng*as the 
tule has not been: amended, the Govern- 
ment could net - by’ an ‘lad ministrative 
direction achieve to have one unit for the 
entire State. ny 

ite t Gi 


. Rule It. of the Madras Ministerial 
[Services Rules provides.that for purposes 
dof direct recruitment to the service, ade- 
{partmental unit’ shall mean (a) in. the 

city of Madras, each office ; and . (b) 
outside the city of Madras, each ‘depart- 
paces in each district, that, rule . contains 
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a ‘proviso which states that each of the 
groups specified .in that proviso shall be a 
departmental | unit. ‘The Education 
Department is not one of the departmental 
units mentioned in the proviso; but, under 
the main part, each of the offices in the 
city of Madras would form’a separate de- 
partmental unit and-those outsides the 
city of Madras, & separate departmental 
unit. 

Pee eee ey 


6... Mr. K.K. A for the fourth 
respondent, contended that even before the 
issue of the impugned Government Order, 
the riiles contemplated only one unit for 
the Ministerial “Staff in the entire State 
arid. not two units, ne for the Directorates 
in thé ‘city ‘ard the other for the subordi- 
nate ` offices: He -referred to Rule 10 
of the sdid rules and, also Rule 36 (c) and 
Antiextre. IL itt support of hisargument. 

Rule'10 ‘provides that the appointing au- 
thorities for the categories and posts speci- 
fied ‘in column (1) of Annexure IT shall be 
the authorities specified in the corres- 
ponding entry in.column (2) thereof, and 
that all powers of first appointment, -Gis~ 
charge, suspension or termination of pro- 
bation, re-appointment, promotion; trans- 
fer and appointment as full mémber in res- 
pect ofthe said categories and posts shall 
be exercised: by those authorities. Rule 
36 (6) provides that the unit of appli- 
cation of the General Rules governing 
promotion shall be the jurisdiction of each 
of the authorities which according to 
Annexure IL are competent to make pro- 
motion. In Annexure II, the relevant 
column (1) and column (2) read as 
follows :— 


EDUCATION DEPARTMENT 


Category and posts. . — 


(1) Superintendents, Clerks, Typists and Steno- 
typists in the office of the Director of Public 


Instruction, 


~ 


(3) Managers; Head Clerks Accountants, Librarians 
- and Clerks whose minimum pay in the time 
-scale is Rs. 125 and above in the Offices and 

in the National Cadet 


institutions ' except - 


Appointing Authority. 
Deputy Director of Public 
Instruction (Personnel). 


Deputy Director of Public 
Instruction (Personnel). 


Gorps Units under the control of the Director | 


of Public Instruction. 


aI). 


The-learned .counsel.‘contended. that a 
reading ofrules 10 and 36 (¢) with Anne- 
xure, IT shows that the Deputy Director of 
Public. Instruction (Personnel) is made the 
authority for appointments, transfers and 
promotions,, that rule_1]1-which provides 
for ‘two units :was only for purposes... of 
dnect recruitment and nat for. promotion 
and ‘that therefore on a combined réading 
of these provisions, in so far as promotions 
are concerned, the reles state that-the 
Ministerial Staff in the entire state is one 
Unit, and not two units, I am unable to 
agree with this contention cf the learned 
counsel. -. Cel m O a e 


7. ‘Departmental Unit’ is defined in rule 
llas meaning “in the city of Madras, 
each office; and outside the city of 
Madras,each department ineach district.”? 
Rule 36 (a) provides that the unit of appli- 
cation of the General Rules governing 
recruitmeńt „shall -De ; the departmental 
unit. Rule 36-(¢) deals with. promotions, 
and even in respect of those promotions,the 
unit is keptintact, and only the authority 
competent to make those promotion is re- 
ferred ‘to with reference to his jurisdic- 
tion irrespective of his- unit. The result 
is that as per Annexure II, in all cases 
where the emoluments are. more than 
Rs. 125, the Deputy Director of Public 
Instruction , would be the competent au» 
thority at the relevant time to make pro- 
motions in respect of both the units. But 
that does not mean that the rules do not 
keep the units separately and indeperdent- 
ly. In making the promotions the com- 
petent authority would have to consider 
only the claim of persons from the con- 
cerned unit and not the claims of those in 
the other unit. I may also mention that 
the Government, in their counter-affida- 
vit, did not take up the stand that as per 
the rules, in the matter of promotion, the 
Ministerial Staff in the entire State formed 
one utit. On the other hand, they tried 
‘to support the Government Order on the 
ground that it was only a policy decision 
and thatthey are contemplating an amend- 
ment of the relevant statutory rules. These 
writ petitions, therefore, will have to be 
considered only on the basis that the offices 
of directorates in the city constitute a 
different unit from the unit constituting 
the subordinate offices situate outside the 
city of Madras. . 
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$.. The real grievance of the petitioners 
is that. though rule 11 of the Madras 
Ministerial Service Rules is a statutory 
rule:,on the basis of the impugned Govern- 
mert Order a combined - seniority list has 
been prepared and persons are being pro- 
moted, thoughon a temporary basis, con- 


trary to rulel1 even before an amendment 


of the rule is effected pursuant to the Go- 
vernment decision. I think the peti- 
tioners*have a justifiable cause. So long 
as rule'11 is not amended, neither the se- 
cond nor the.third respondent could ignore 
the same merely on the ground: that.they 
are contemplating an amendment of the 
rule ix pursuance of the policy décision of 
the Government. In fact, the Government 
Order’ could not affect the operation of 
rule 11 itself and if the impugned Govern- 
ment Order is tò be construed asan amend 
ment to the statutory rule, that would be 
clearly illegal, as a statutory rule could not 
be 'amended by- an admunistrative direc- 
tion or *instruction.: That-such an ad- 
ministrative instruction affecting .pro- 
motion without -amending thè relevant 
rules would be contrary to law, is clearly 
laid down by the Supreme Court in 
State of Haryana -v:-Shamsker Fang*. Bvt, 
as already stated, the impugned Govern- 
ment. Order does not purport to amend- 
rule-11 of the Rules, but only gives a direc- 
tion to the concerned authorities to sub- 
mit draft amendments 'to the rules in the 
light of the decision of the Government. 
In the absence of an amendment. Rule 11 
shall be deemed to be in force and the 
second and -the third respondents should 
make promotions, whether temporary or 
otherwise, only in accordance with Rule 
ll and not otherwise. The petitioners, 
therefore, would be entitled to be consi- 
dered “for promotion as if rule 11 is still 
in force. 


9. The learned Government Pleader con- 
tended that rightly or wrongly the res- 
pondents have made temporary promo- 
tions of a number of personnel during the 
pendency of the writ petitions and with- 
out notice to those persons and without ° 
considering” their objections, no relief 
could be granted to the petitioners in this 
case. Iam unable to agree with this con- 
tention of the learned Government!Pleacer, 





1. (1973) 1 S.C.R. 249 : A.I.R. 1972 S.C. 
1546. > ua 
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These temporary promotions. were made. 
pending the writ petitions; and by 
those temporary promotions, the rights of 
the writ petitioners could not be affected. 
Since the témporary' promotions were 
made pending the writ petitions, -even 
those persons who. were ‘promoted as 
Superintendents have -no claim to be 
heard in these. proceedings. 


10. In the result, though the Govern- 
ment Order is net liable to be quashed, 
the petitioners are entitled to be consi- 
_ dered for promotion on merits on the basis 
that rule 11.of the Madras Ministerial 
Service -Rules is still in force and the 
offices of the Directorates in. the city of 
Madras is a separate unit. ‘Lhere will be 
a direction in these writ petitions accord- 
ingly. But,itis made clearthat Lam not 
deciding the question as tc whether an 
amendment of. rule 11 with retrospective 
effect is possible or legal. lhat ques- 
tions will have to be.considered -as and 
when itis raised in a properly instituted 
proceeding. ‘There will be.no order as to 





costs . 4 i g o? 1 a 7 
R.S. : -. Ordered 
- accordingly. 


IN THE HIGH COURT OF JUDI: 
CATURE. AT. MADRAS.  .) 


(Special Original Jurisdiction.) 
PRESENT :—G. Ramanujam, 7. 
R. Abdul Wahab 


U. 


Petitioner” 


Union of India represented by its 
Secretary, Ministry of Finance, New 
Delhi znd others Respondents. 


Gentral Givil Services (Classification, Gontrol 
and Appeal) ules, 1957, rule 30—Peti- 
tioner a clerk in Gentral Excise Department 
in 1943—Promoted as Sub-Inspector in 1945 
and on upgrading served as Inspector— Disci- 
_ plinary proceedings against him—Compulsorily 
retived from service—Appeal— Dismissal of 
appeal by non-speaking order — Order liable to 
be set aside. = 


One of the attributes of a quasi-judicial 
order is that it must be a reasoned order 





+W.P. No. 1803 of 1971.  29¢h September, 1975. 
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upon a finding on the facts in controversy 
and.application of law to the facts . found. 
Recording of reasons im support of a 
decisiot by a quasi-judicial authority is. 
obligatory as it ensures that the decision 
is reached according to law and is not 3 
result of caprice, whim or fancy 01 reached 
or ground of policy or expediency. “The 
necessity.to record reasons: 1s greater if the 
order is subject to appeal or revision,to a 
higher authority. -[Para. 6:], 


- The second., respondent, the appellate 


authority in theinstant.case merely passed 
a laconic order stating that charge LII of 
the charges against the writ petitioner 
was proved and tke penalty cf compul- 
sory retirement from’service can be justi~ 
fied ‘an that charge alone. Since - ‘the 
second respondent had not passed a speak- 
ing order it cannot be found what were 
the matters which weighed with the second: 
respondent in holding charge TSI as proved 
ard secondly fer justifymg the order of 
compulsory retirement. ‘Rule .30 of the 
Gentral Givil Services (Classification, 
Control and Appeal) -Rules enjoins a 
duty on the part of the second respondert 
to consider the findings.of the initial autho- 
rity and whether the punishment imposed 
was justified’- on - the ~ materials. “The 
laconic order passed by the second respon- 
dent dogs not indicate the consiceration. 
which the second respondent gave in rela- 
tion: to those matters. Admittedly, the 
order passed by the second respondent is. 
subject to review under’ Rule 29 (3). 
Unless the second respondent passes a 
reasoned Order or a speaking order, it 1S 
not possible for the reviewing authouity, 
the Gentral Governmert, to exercise its 
review power under the said provision. 
The order of the ‘second respondent is 
therefore liable to be set aside. [Para. 10.] 


Cases referred ta:— 


Travancore Rayons v. Union of India, (1970) 
3§.C.R. 40: (1971) 2 $.G.J.372: ALR. 
1971 S.C. 862; Mahabir Prasad v. State of 
Uttar Pradesh, (197i) 1 S.G.J. 256: (1971) 
1 S.C.R. 201: A.LR. 1970 S.G. 1302; C.L. 
Subramaniam v. Gollector of Gustoms, Cochin, 
(1972) 3 S.C.R. 485: (1973) 2 S.G.J- 
488: ALR. 1972 S.G. 2178. 


Petition under Article 226 of the Gonstitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 


aT] 


filed therewith the High. Court will be 
pleased to issue a writ of certiorari calling 
for the records relating to file in C.No. 
1] /10.A./27/58 B.6. dated 13th May, 1960 
relating to the establishment and on ap- 
peal on the file of the ‘Central Board of 
Excise and Customs, New Delhi in their 
file No. 2 /146/60 Ad. V. dated 23rd May, 
1962 and other connected records regard- 
ing the same and quash the same on peti- 
tion to the Government of India in file 
No. 2/1/68 Ad.v. dated 26th October, 
1968 as being illegal and without 
jurisdiction. - 


AP. Fagadeesan, for Petitioner. 


P. Alayiriswami, Junior Gentral Gcvern- 
mert Standing Gounsel, for Respondents. 


The Court made the following 


ORDER:—The petiticnerjoined theDepart- 
ment-of Salt and Customs in the year 
1937 as a clerk and was later transferred 
to the Gentral Excise Department in 
1945. He was ther promoted as a Sub- 
Inspector of Centra] Excise in the year 
1945. later, the same post was upgraded 
to the post of Inspectcr and the petitioner 
served as Inspector of Central Excise till 
13th May, 1960 when he was compul- 
sorily retired from seryice as a result of 
certain disciplinary proceedings initiated 
against him, The petitioner filed’ an 
appeal against the order of compulsory 
tetirement dated- [13th May, 1960 passed 
by the Gollector of Central Excise, the 
third respondent herein, to’ the Central 
Board of Excise and Customs, New Delhi, 
the second respondent herein. Since the 
said appeal had been dismissed, the peti- 
tioner approached this Court seeking a 
writ of certiorari to quash the said appel- 
late order dated 23rd May, 1962 confirm- 
ing. the order of the third respondent 
ompulsorily retiring him from service. 
The petitioner has attacked the validity 
ofthe appellate order of the second’ Res- 
pondent on various grounds. Before 
dealing with the various grounds of attack 
itis necessry to set out briefly the charges 
framed zgainst the petitioner and his 
defence. 


2. When the petitioner was the Inspec- 
tor of Gentral Excise at Sivakasi, the fol- 
lowing four “charges lrave been framed 
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against him, relating to certain commis- 
sions and omissions: 


“Charge I:—Shri R.Abdul Wahab,while 

_functjoning as Inspector of Central 
Excise at Sivakasi during the period 
from 23rd April, 1955 onwards misused 
his official position and connived with 
the licensees by introducing an illegal 
practice — 


(a) of facilitating clearances in respect 
of credit-banderolled matches without 
payment of duty in contravention of 
rules 9 (1), 81 and 82 of the Central 
Excise Rules, 1944: 


(b) of admitting clearance applications 
~ (A.R.Is.) without factual removals in 
contravention of rule 81 of the Central 
Excise Rules, 1944, and thereby 
endangered the Government Revenue, 


Charge 1i:— During the aforesaid period 
and while functioning in the aforesaid 
office, the said Shri R. Abdu] Wahab 
committed breach of trust placed in 
him by the Government under rule75 of 
.the Gentra] Excises Rules, 1944. 


Charge 1l: — During the aforesaid 
period and while functioning in the 
aforesaid office, the said Shri R. Abdul 
Wahab, exhibited gross negligence m 
the discharge of his. official duties: — 


(a) in not complying with the provi- 
sions of rule 81 of the Gentra] Excise 
Rules,, 1944: ; 


(b) in not complying with the instruc- 

tions coutamed in para. 57 (c) of the 

Manual of. Departmental Instructions 
‘on matches. ` 


Gharge 1V:—During the aforesaid 
period and while functioning in the 
aforesaid office, the said Shri Abdul 
Wahab connived with the licensees in 
the illicit removal of credit-banderolled 
matches from the factories in contra- 
vention of rules 9 (1) 81 and 82 of the 
`: Gentra] Excise Rules, 1944 and failed 
to exercise proper check and contro] 
over the administration ofthe factories 
under his charge in’ discharge of the 

- instructions contained, in Collector’s 
G.T./15/55/56-A.1., dated 9th October, 
1956 ‘and thereby endangered Govern- 
ment Revenve.”’ 
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-12 other cfficers were also charge- 
sheeted for similar charges. The third 


respondent herein, by an order dated 14th 
November, 1958, ordered 2 joint enquiry 
to be conducted by the then Assistant 
Collector (Vigilance). -- with respect 
to all the thirteen officers. The Enquiry 
Officer, after the completion of the cnquity 
-submitted his findings to-the third respon- 
denton 18th February, 1959. The third 
respondent, by his order dated 13th 
May, 1960, after issuing the neces- 
sary show cause notice, found all the four 
charges proved and imposed the punish- 
ment of compulsory retirement on the 
petitioner. 5 


3. The petitioner r against the 
said order dated 13th May, 1960 of the 
third respondent compulsorily retiring 
him from service to the second respon- 
dent herein: In the said appeal, the 
petitioner had raised,. inter alia, the follow- 
ing contentions, (1) that the jomt enquiry 
‘ordered by the third respondent in respect 
of the charges levelled against all the 13 
officers has.tesulted in considerable pre- 
Judice to him and therefore,. the final 
order passed as a result of sucha joint 
enquiry stood vitiated,. (2) that tne En- 
quiry Officer did not give him a reason- 
able opportynity to cross-examine the 
jurisdictional] Assistant Gollector to prove 
that.all the officers have followed a similar 
procedure as the one the petitioner has 
followed in the matter of inspection of the 
stocks of the various factories and (3) that 
there was 2 change in the procedure after 
Ist January, 1958 and therefore, the 
‘petitioner cannot be found fault for not 
following the procedure which was pre- 
valent before Ist January, 1958. The 
second respondent as an appellate autho- 
rity, passed an order dated’ 23rd May, 
1962 holding | . 


“that while admissible evidence on 
record isnot sufficient to establish con- 
clusively the charges L, II and LV,never- 
` theless charge ILI has been ‘properly 
establishéd agsinst the appellant. The 
appellant has thus proved to be grossly 
negligent in the discharge of his official 
_ duties. Having regard to the gravity 
of charge III the Board consider that 
the penalty of compulsory retirement 
from service imposed on the appellant 
- is justified ‘on this.ground alone.” - 
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The petitioner thereafter filed 2 revision. 
petition te the Government of India, the 
first respondent.’ That was, however, 
dismissed ov 26th October, 1968.. 


4. In this writ petition, the learned 


Counsel for the petitioner contends(1) that 


the order cf the second -respondent is 
vitiated in that it is not a speaking order; 
(2) that ia any event, the materials on 
record do notestablish charge ITI, levelled 
against the -petitioner; (3) that the first 
part of charge ITI relates to the duties set 
out in rule 81 of the Central Excise Rules 
which are normally expected to be done 
by a departmental sepoy who is having a 
watch at the gate of the factory and that 
it is not the function of the petitioner to 
verify clearances at the gate; and (4) that 
as regards the second lımb of charge ILJ 
though the petitioner had not complied 
with the instructions contained in para- 
graph 57 (c) of the Departmental Manvaf, 
he has in fact followed the procedure 
contemplated by the Gentral Excise Rules. 
and erdorsed the results of the check on 
the R.G. IIl, register instead of doing it 
m E.B. IV register as per the instructions 
which were followed. prior to 1s: Janu- 
ary, 1958: 


5. -As regards the first cor.tention, the 
learned counsel for the petitioner points 
out that though the second-respondent 
has merely stated that charge ITI had. 
properly been established against the peti- 
tioner, it does not appear that the peti- 
tioner’s defence in respect of this charge 
have been duly considered,that the second 
respoudent, acting as an appellate authoe 
rity should have duly considered the evi- 
dence and documents pro and con and 
then come to a conclusion based or the 
Said evidence and documents, and that 
it is not clear on ` what materials the 
secord respondent held chargeIII proved. 
Reference is made to rule 30 of the 
Central Civil Services (Classification,. 
Control and Appeal) Rules, 1957, which- 
imposes a duty on the appellate autho- 
rity to consider various matters. One of 
the matters to be considered by the appel-- 
late authority under that rule is as . to- 
whether the findings given by the initial' 
authority are justified on the materials 
on record, Ltis said thatsince the order 
of the second. respondent merely states 
that charge IlI has been properly esta~ 


: II! 


-blished against the appellant _ without 
referring to any materia! for or against the 
petitioner itis nota due compliance with 
the: said rule 30. : 


6. Thelearned counsel for the petitioner 
refers to a decision of the Supreme Court 
in Travancore Rayons v. Union of Indiat, 
and, of this Court in W.P.No. 4727 of 1973 
in support of his stand that such a laconic 
and non-speaking order as the cne passed 
by the second respondent herein cannot 
_legally be sustames. | Sas 


In Mahabir Prasad v. State of Utter Pradesh®, 
the Supreme Court has. clearly set.ovt 
the attributes of a quasi judicial order. 
“One of the attributes of a - quasi judicial 
order is that‘it must be a rcasoned order 
upon a finding onthe facts in controversy 
and application of Jaw to the facts found. 
Recording of reasons in support of a deci- 
jsion by a quasi judicial authority is obli- 
gatory as it ensures that the dcectsion‘is 
reached according to a' law and is not a 
result of caprice; whim or fancy or reached 
on ground of policy or expediency. The 
necessity to record reasons is greater if the 
order ıs subject to appeal or revision toa 
higher authority- or- a Court: The 
Supreme Gourt had pointed out m that 
case: S Sane 


“The practice of the executive -authe- 
rity dismissing statutory appeals against 
orders which prima facie seriously pre- 


. Judice the-rights of-the aggrieved party - 


without giving reasons isa negation of 
the ruleoflaw. This Gourthad occa- 
sion to protest against this practice is 
several decisions.” aac. 
In Travancore Rayons v. Union of- India 
the Supreme Covrt was dealing-with a 
tevisional order passed by: the Central 
Government, under section 36-of the 
Central Excise and Salt Act. The order 
passed by. the Gentral Government read: - 


` «Government of India have carefully 
considered the points made by the 
applicant(s) but see no justification 
for iaterfermg with the order. in 
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..appeal., The revision, application is 
accordingly rejected.” os Bhs 
_This order.was attacked by the aggrieved. 
party. befcré the Supréme. Court on the 
ground that it is not a speaking order. 
The , ‘Supreme Court upheld that attack 
‘and Set aside the said order passed by the 
‘Central Government with a direction to 
dispose of the matter afresh. The 
Supreme Court was of the view that as. 
orders involving important dispvtes 
ate brought before the Government, it 
_1S -mmcumbent upon -the Government to 
pass a-reasoned order reasonably disclos- 
ing that the matter received its due con- 
sideration, The, followizg cbservations 
of the Supreme ‘Court are pertiment in 
this ‚connection: = f 


>H “Necessity. ` to` give sufficient ‘reasons 
<"”which “disclose proper appreciation 
“of tnè problem. to be solved, ‘and ‘the 
~ ; mental process by which the conclusion 
-~ is reached in cases where a non-judicial 
~ ‘authority exercises’judicial functions 
“, Is obvious; When `` judicial power 1s 
` exercised’ ‘by an “authority normally 
, performing executive or admiristrative 
. functions thisGourt would require to-be 
_Satisfied that the ‘decision has been 
reached after due consideration of the 
merits of the dispute, uninfluenced by 
extraneous considerations or policy or- 
- expediency. The Court insists upon 
disclosure of reasons in support of 
_the order on two grounds: One, that 
the -party aggrieved in a proceeding. 
before the High Court or this Court has 
the opportunity to demonstrate that 
the reasons which perenaded the autho- 
“rity .to reject his case were erroneous, 
_the other, that the obligation to record 
reasons, operates as.a deterrent agaiast 
possible arbitrary action by the autho-. 
--rity invested with the judicial power”. 


7.` In a recent decision’ of this Court in 
W:P.No. 4727 of 1973, also arising out of 
an order of the appellate authority in a. 
disciplinary proceeding, it has been 
expressed:. ` st cae eg 


“Under the statutory rules, the second 

- respondent as an appellate authority has. 

‘to gointo the correctness ofthe findings 

_ given by, the initial authority,. the 

‘first, respondent and also to consider 
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the quantum of the punishment. An 
appellate authority is normally expected 
- to deal with the facts relating to the 
charges and to give cut whether the find- 
ings given by the initial authority are 
justified, whether on the charges proved 
the punishment moved out was proper 
and whether the procedure followed by 
the initial authority in the conduct 
of the enquiry is in accordance with 
the rules. i 


“Normally, when quasi-judicial power 
- is exercised by an authority perform- 
ing the executive or administrative 
functions, Cne expects the authority to 
disclose reasons in support of the order 
to enable the higher authority to find 
out whether the initial authority has 
properly exercised his miod. The obli- 
gation to record reasons will also operate 
as a deterrent againt possible arbitrary 
action by the executive authority inves- 
ted with the quasi judicial power. In 
my view, the crder of the second respop- 
dentin this case is vitiated for the 
reason that it is not a speaking order”. 


8. The second respondent who is the 
appellate authority in this case is obliged 
under rule 30 to consider whether the 
findings given by the imitial authority are 
justified, whether the punishment meted 
out was proper and whether the pro- 
cedure followed by the initial authority in 
the conduct of the enquiry was in accord- 
ance withlaw. The petitioner has speci- 
fically alleged in the grounds of appeal 
that the joint enquiry- directed by the 
third respondent has caused him con- 
siderable prejudice and that he was nct 
given an opportunity to cross-examine 
the jurisdictional Assistant Collector at 
Sivakasi with regard to the procedure 
normally followed in the checking and 
inspection of the factories ard stores, He 
has also pointed out that. there was.a 
. change in procedure, after Ist January, 
1958 and that whatever he did in the 
course ‘of inspection of the stocks was con- 
sistent with the procedure which was in 
force after Ist January, 1958. Thesecond 
respondent, before finding the petitioner 
guilty of charge LLI should have dealt with 
the said points urged by the petitioners. 


g. Further, the second respondent ‘has 
itself held that charges I, IL and IV have 
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not been proved, but had however, sus 
tained the punishment of compulsory 
retirement imposed by the initial autho- 
rity. The charges which were held to be 
not proved appear to be somewhat serious 
and that charge III relates merely to 
procedural irregularities. The ‘Initial 
authority imposed the punishmeni'of corh- 


‘pulsory retirement in view of its finding 


that all the charges have been proved. 
Wher, the second respondent held that | 
charge IIL alone had been established 
against the petitioner, it, however, sus- 
tained the .same punishment on the 
ground that charge IIL isa grave one. 
It is pertinent in this context to note the 
averments in, paragraph 8 of the counter- 
affidvait.’ It has been stated there that 
if the petitioner had adopted a different 
method to arrive at the stock, it shows 
‘thathe has applied an unapproved method 


which was a mistake committed by him. 


If really what the petitioner has done is 


only a mistake, then it may not call for 


such a serious punishment as compulsory 
retirement: The scope and nature of 
the charges have to be duly considered by 


the second respondent before sustaining 


the same punishment which was given 
in respect of four charges by the initial 
authority. 


10. In this case, the second respondent, 
the appellate authority, has merely passed 
a laconic-order stating that charge III 
is held to be proved and that the penal 

of compulsory retirement from service can 
þe justified on that charge alone. Since 
the second respondent has not passed a 
speaking order, one is not able to find as 
to what are the matters which weighed 
with’ the secoad respondent firstly in held- 
ing charge IIL as proved and secondly 
for justifying the order of compulsory 
retirement on the basis of charge ILI 
alone. As already stated, rule 30 enjoins 
a-duty on the part of the second respon- 
dent to consider the findings of the initial 
authority and- whether the punishmer.t 
imposed was justified on the materials, 
The laconic order passed by the second 
respondent does not indicate as to the 
consideration the second respondent gave 
in relation to those matters. Admittedly 
the order passed by the second respen- 
dentis subject to review under rule 29 (3). 
Unless the second respondent passes a 


1] 


reasoned otder or a speaking ordet, ıt ìs 
not possible for the reviewing authority, 
the Central ‘Government to exercise its 
review power under the said provisiori. 
The order of the second respondent-has; 
therefore, to be set aside on the ground 
that it 1s’not a speaking order. . 

‘The learned .counsel for the pétitioner 
would, however, submit that 
regard .to the long lapse .of time 
since the date of commencement of the dis- 
ciplinary proceedings in 1958, the matter 
need rot be remanded ‘to the second res- 
pondent for dealing with the matter afresh 


and that the matter could be finally dis< 


posed of by this Gourt. The’ learned 
counsel for the petitioner invites this Court 


to gointo the materials‘and find out whe-- 


ter Charge IILis proved ‘or not, -ana if it 
ás fourd that Charge ITI is not supported 
by the materials on record, to set aside 
the order compulsorily retiring tlie peti- 
tioner from service straightaway. The 
‘ ‘learned counsel refers to a decision in 
G.L. Subramaniam: v. Gollestor of Customs, 
Gochin+, and the decision of this: Court in 
W.P.No. 2482 of 1971 in support cf his 
stand that this Court is entitled in suitable 
‘Cases; ta dispose of the matter without 
remitting it back for-disposal afresh and 
to straightaway set aside the ‘order 
impugned.: There cannot- be-any con- 
troversy as to the power of this Gourt to 
grant relief to an aggrieved party if the-cir- 
cumstances -of the case-warrant the same 
without remitting the matter once again 
to -the authorities concsrned. -But the 
nature of the order to be passed by this 
Gourt shovld in every case depend on 
the facts of each case. Iam of the view 
that in this case, having regard to the 
fact that the matter involves the con: 
sideration of the correct procedure ‘that 
Should have been followed by the peti- 
tioner m ‘the ‘matter of inspectior of the 
Factories and check of Stores with 1efer- 
ence to the technical rules, it-is but proper 
that the second respondent who. is nor- 
mally conversant with those technica] 
rules and procedures should be directéd 
to dispose of thè petitioner’s appeal afresh 


in the light of the Various ‘contentioris. 


put forward by the petitioner., L,' there- 
fore, allow the writ .pétition and sét 
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aside the orde? dated 23rd May, 1962 
passed bý the sécond respondent ‘with a 
direction tó dispose of the petitioner’s 
appeal ‘afresh‘after duly considering the 
various contentions raised by him in his 
grounds of appeal. Having’ regard tò 
the Jong lapse of time thdt has elapsed- 
from:the year 1958 when the disciplinary 
proceedings started and:also the fact that 
the . petitioner has been agitating the 
matter. sihe then the second respondent 
is directed to dispose of the appeal within 
two months from the date of receipt of 
this order. . a 


RS. . | ~ ——— Order accordingly: 
IN THE HIGH ‘COURT OF JUDICA- 


4 


TURE AT MADRAS. 
(Special -Original Jurisdiction.) 
Present:—P. Ramaswami, 7. 


S. Kuppuswamy and another ` 
l : Petitioners” 


a 


v. 


The General Manager, Heavy 
Vehicles Factory, Avadi, Madras- 
600054 and another. Respondents. 


Gonstitution of India (1950), Article 310— 
Services under . the Union of India —Persons 
holding posts under Defence Service—Whether 
come under the category of Civil Services of 
the Union or cimil posts under the Union— 
General principles ‘of Gentral Service not 
applicable to persons under’ Defence Service. 


The Constitution recognises various 
services under the Union of India under 
Article 310.-.The Defence Services, 
Givil Servants of the Union, All India 
Service, persons holding posts. connected 
with defence and civil posts under the 
Union are the various categories referred 
to therein. The Defence Service and per- 
sons holding any posts connected with 
defence are therefore not included in the 
category of civil services of the Union 
or. ‘civil posts. under the Union. . They 
-are twa ciffierent categories. When the 
general principles were prescribed for the 
determination of seniority in the Central 
‘Services, it could not proprio vigor apply 
w.P; Nos. 1943 and-1944-0f 1974. 

i i “| 23rd October, 1975. 
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to. either thej[Defence Services or persons 
holding ‘any post connected ‘with the de- 
fence. If ‘these principles ‘were to be 
made- applicable it should be only by a 


special -instruction made as in Army, 


Instruction No. 241 of 1950. 


In view, of the Office- memorandum dated 
22nd December, 1959 of.the Home 
Ministry of the Government of India, the 
Ministry of Defence issued ‘memoranda 
dated_11th March, 1965 and 22nd May, 
1972. A request -to the ‘ministries to 
consider modifications of existing: instruc- 
tions on the basis of the general princi- 
ples for determining seniority in central 
Servicés prescribed in the memorandum 
dated 22nd, -December, -1959 -does not 
abrogate Army Instruction No. 241 of 
1950 and cannot have that effect as civi- 
lians are governed by a separate, set of 
rules. (Para. 5.] 


It is true that some of the rules appli- 
cable to the Central Government civil 
Services and civil posts were made 
applicable to civilians in Defence Services 
but by merely applying the rules one 
could not equate the persons conrected. 
with deferices as persons in‘ civil Service 
or civil posts under the Union within the 
meaning of Article 310 of the Constitu- 
tion: Only by moditying the existing 
rules, the rules governing civilians in 
Defence Service could. be changed. 
[Para. 5.] 


Petitions under Article 2260f the Consti- 
tution of India, praying that in the cir- 
cumstances stated in the affidavits filed 
therewith the High Court will be pleased 
to issue ofa writ of mandamus direct- 
ing the respondents to fix the seniority 
in respect -of lower division clerks working 
in the Heavy Vehicles Factory, Avadi, 
on the basis of the date of entry into 
service in the said factory in so far as the 
-petitioner is concerned and quash the 
order and made therein. 


N. R. Chandran, for Petitioners. 


S.M. Ali Mohamed, Central Government 
Junior Standing Gounsel, for Respondents. 


The Court made the following 
OrvEeR:—These are two writ petitions for 
the issue- of a-writ-of-- mandamus directing 


the respondgents to: fix the seniority of 
_the- petitioners in respect of lower divi- 
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sion clerks working in the Heavy Vehicle? 
Factory, Avadi on the basis of the date 

of entry into service in the said factory m 

so far. as the petitioners are concerned. 
The petitioner m Writ Petition No. 1943 

of 1974 joined the Heavy Vehicles Factory, 
Avadi aslower division clerk on the 5th. 
of February, 1964 and the petitioner 

in Writ Petition No. 1944 of 1974 joined 

assuch lower division clerk on 4th Decem- 

ber, 1963. hough this is alsa an .Ord-. 
nance Factory, this does not come under 

the .- Director-General of Ordnance 

Factory, Galcutta, butisdirectly managed 

as.an independent unit by the General 

Manager under the control of the Mimi-- 
try of: Defence. 


2. Promotion to the post of upper divi- 
sion clerk in this unit was to be made. 
purely on the basis of seniority and the 
post of upper division clerk 1s a non= 
selection post. In December, 1970, the- 
respondents prepared a seniority list on 


the basis of Army Instructions No. 241 of > ` 


1950. The petitioners contend that the 
fixation of. seniority on the. basis. of 
Army Instructions No. 241 of 1950 was 
illegal and it should be done only on the 
basis of entry into service in the Heavy 
Vehicles Factory at Avadi. The learned 
counsel for the petitioners further contend- 
ed that Army Instructions No, 241 of 1950: 
which were relied on by the respondents 
in the counter-affidavit have been super- 
seded by office Memorandum dated 22nd. 
December, 1959 of the Government of 
India in the Ministry of Home Affairs and 
that siace the petitioners joined the service 
in 1963 and 1964 their seniority will have 
to be fixed in accordance with the princi- 
ples mentioned in that Office Memoran- 
dum and not Army Instructions No. 242 
of 1950. In order to understand the con- 
tention of the petitioner, itis necessary to 
refer to certain memorandums and ins- 
tructions issued in this regard by the 
Ministry of Home Affairs and the Minis- 
-try of Defence. 


g. The migration of a large number of 
Government employees after the parti- 
tion of the country from areas now form- 
ing part of Pakistan created a situation 
which called for a review of the rules re~ 
“Jating to the fixation of seniority. Instruc- 
tions were issued by the Ministry of Home 
' Affairs in order to safeguard the interests. 


— 
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of displaced Governmentservants appoin- 
ted to the Certial Services: after parti- 
tion. In these instructions, the various 
departments were instructed to give cre- 
dit for previous service of those Govern- 
ment servants in fixing their seniority. As 
it was found not possible to regulate the 
seniority of only the displaced Govern- 
ment servants by giving them credit for 
previous service, instructions were subse- 
quently issued making thcse rules appli- 
cable to all categories of persons appointed 
te the Gentral Services. Those rastruc- 
tions were contained in the Office Memo- 
randum No. 0240/63 62/D-12 dated Ist 
September, 1949 of the Ministry of 
Defence. These instructions read as 
follows: 


‘‘ The question of seniority of Assistants 
in the Secretariat was recently examin- 
ed very carefully in consultation with 
all the Ministries and the Federal 
Public Service Commission and the de- 
_ cisions reached are incorporated 
in para. § of the ‘Instructions for 
the inital Constitution- of the grade 
of the Assistarts’ -ap extract of 
which is enclosed. It has been decid- 
ed that this rule should generally be 
taken as the model in frammg the rules 
of seniority for other services and in 
respect of persons employed im any 
particular grade seniority should as -a 
general rule, be determined on the 
basis of the length of service m that 
grade as well as services in an equiva- 
lent grade irrespective of whether the 
latter was under the control of Provin- 
cial Government in India or Pakistan. 
It has been found difficult to work on 
the basis ofscomparable’ posts or grades 
-and it has therefore been decided that 
‘service in equivalent grade’ should, 
generally be defined as service on a 
rate of pay higher than the minimum of 


the time-scale of the grade concerned. ` 


The seniority of persons appointed on 
Permanent or quasi permanent basis, 
before the Ist January 1944, should, 
however, not be disturbed.” 


_ Instructions’ for the initial constitution of 
Assistants grade of the Gentral Secretariat 
Service. 3. Seniority of Assistants in Grade 
IV as newly constituted 


“The names of all existing permanent 


Assistants who are included in the per- 


Cd 


“manent strength of the ‘service ahd 
- who were confirmed in their posts prior 
to the 22nd October,1943 will be arran- 
ged in the first instance Ministrywise 
in accordance with rules in force at 
. present. Such permanent Assistants 
- will be considered senior to all others 
VTE in pursuance of these instruc- 
ons 17 vacancies arising upto the 22nd 
October, 1950. The pais of seniority 
of the latter group of Assistants, name- 
ly, those confirmed after the 22nd Octo- 
ber, 1943 which willbe arranged in a 
single list for all Ministries, will be 
- determined infer se cn the basis of their 
_ length of contmuous service temporary 
or permanent in the grade of Assis- 
tants Gr equivalent grade provided at 
any period of service during which the 
pay actually drawn exceeds Rs. 160 per 
mensem should he deemed te be ser- 
vice m a grade equivalent to that of an 
Assistant. ” 


In accordance with the order, Army Ins- 
tructions No.241 of 1950 were issued relat- 
ing to the determinatiom of seniority of 
persons employed ia the grades mention- 
ed therein. These instructions are as 
follows: a A = es 


“241. Seniority of Civilian employees in 
lower formations.—In accordance with 
the orders contained in para.2 of Mimis- 
try of Defence O.M. No. 0240/63 62/ 
D-i2 dated 1st September, 1949, publi- 
shed as Annexure ‘A’to this Instruction, 
seniority of persons employed in a parti- 
cular grade is to be determined as indi- 
cated below: ais, © 


(i) Persons who were appointed on a 
permanent or a ‘quasi-permanent_ basis 
in the grade concerned prior to the Ist 
January, 1944 according to the date of 
such appointment followed by, 


(12) Persons who were appointed on a 
permanent or a quasi-permanent basis 
in ‘the grade concerned omor after Ist 
| January, 1944 and persons ‘temporarily 
- employed in that grade arranged in the 
order of their continuows length cf 
- service m that grade or in equivalent 
grade, the latter as defined in para. 2 
of Ministry of Defence O.M. No.0240/ 
636 2/D-12, dated Ist September; 1949 
(Annexure ‘A’, °., aT 
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(2) Seniority of ex-servicemen employ- 
ed in lower formations of the Army and 
ex-Burma Government servants who 
are included in the post 1943 block is to 
be regulated in accordance with Minis- 
try of Defence O.M. No. 4604/D-12 
dated 20th February, 1950 (Reproduc- 
ed in Annexure ‘B’ to this Instruction) 
and A.L. No. 72 of 1950 respectively. 


(3) War service candidates and tem- 
porary émployees confirmed in vacan- 
' cies reserved for them during the war 
will be dealt with as indicated below : 


: (a) Their seniority will first be deter- 
mined in accordance with the provi- 

` sions of Ministry of Home Affairs O.M. 

. No. 30/4/46 Ests. (R) dated 18th Sep- 
tember, 1947, reproduced in A.L. 
No. 380 of 1949. 


(b) Persons who are entitled to count 
seniority fram a date earlier than Ist 
January, 1944 under A.I. No. 380 of 
1949 shall be included in category (1) 
referred to in para. (L) above in the 
_ following order:— oo 


(i) Persons-who were confirmed in ‘the 
grace concerned during the particular 
„year arranged according to date of con- 
firmation ; followed by 


(11) temporary employees appointed to 

the.posts reserved for them, who are 
Allotted to that year arranged according 
- to age; followed by - l 


(ii) war service candidates appointed 
to petmancut posts reserved for them 
‘who are allotted to that year arranged 
according to age. 


(c). Persons who are entitled to count 
- seniority from a date later than 31st 
December, 1943 shall be included in 
category(li)referred to in para. (i)above 
and their seniority in the grade in 
which ‘they are confirmed against va- 
cancies reserved for them, shkall-be deter- 
mined in accordance with the dates fixed 
` under para, 1 (ii) above.or the dates on 
‘which they were appcinted or- deemed 
to have been appointed to-the grade 
concerned for the purposes of fixation 
of pay under A.I. No, 380-of 1949, 


whichever is earlier. 


(4) All-officers under the -cor trol of 
Ministry of Defence -are required ‘to‘pre- 


pare revised seniority lists of civiliang. ` 
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_ employed in various grades in accor- 
dance with the above instructions; 
Dates of seniority fixed with reference 

- to special consideration to the indivi- 

- dual case, e.g., under next below rule 
will remain unaltered. ” 


The priaciples contained in the memoran- 
dum dated Ist September, 1949 were ex- 
tended later on im relation to the ex- 
Government servants of Burma ap- 
pointed to Central Services and the em- 
Eloyces of former Part B States taken 
over to the. Centre as a result of Federal 
Financial Integration. By a further me- 
morandum dated 31st March, 1950 as 
amended by memorandum dated 20th 
September, 1952, the seniority of candi- 
dates with War Service appointed to the 
Central Service was- also regulated. 


4. Ihe position was reviewed by the 
Government of India- sometime in 1958 
and 1959. [t was felt that as the specific 
objects underlying the mstructions had 
been -achieved there was no longer ary 
reason to‘apply those instructions in pre- 
ference to the normal principles for de- 
termining the seniority and therefore it 
was decided that thereafter the seniority 
of all persons appointed to the various 
Central Services should be cetermined 
im accordance with the general principles. 
Accordingly, Office memorandum dated 
22nd December, 1959 issued by the Go- 
vernment of India, Ministry of Home 
Affairs, after citing the various Office 
memorandums referred to earlier; cancel- 
‘ed those instructions except im regard to 
‘the determination of seniority of persons 
appointed to the various Central Services 
prior to 22nd December; 1959. Army 
Instruction No. 241 of 1950 was not one 


‘of those memorandums which was can- 


celled in this memorandum dated 22nd 
December, 1959. The relevant portion of 


‘the general principles for determination 


of seniority in the -Central- Services pres- 
cribed by this memorandum dated 22rd 
December, 1959 reads as follows :-— 


“ (1) These principles shall apply to 
the determination ‘of seniority in Qen- 
. tral Civil Services and Civil Posts ex- 
cept such services and posts for which 
separate principles have already been 


‘Government, 


issued‘ or may be issued hereafter by - 


Ls 


I1) 


Ministries or Departments which have 
made separate rules or issued instruc- 
tions on the basis of instructions con- 
tained in the Ministry of Home Affairs 
O.M. No. 30/44/48-Apptts., dated 
the 22nd June, 1949, are requested to 
consider modification of those rules or 
instructions on the basis of these gene- 
ral principles. However, whenever it 
is considered necessary to follow princi- 
ples different from those laid down in 
this memorandum, a specific reference 
should be made to the Ministry of Home 
Affairs who will consult the U-P.S.C. 
. As regards individual] cases, the Minis- 
try of Home Affairs will decided the 
cases on which the advice of the Gom- 
mission should be cbtained.”’ _. i 


Lt is seen from these, that these princi- 
-ples were intended to apply only for the 
determination ofseniority in Central Civil 
Services and Civil Posts and not for civilians 
in Defence Services. Butas in the original 
instructions of lst September, 1949, 
the various Ministries were requested to 
consider the modification of cxisting rules 
in their Ministries regarding the determi- 
nation of seniority in accordance with this 
office memorandum of 22rd December, 
1959, so far as persons cmployed ir, Class I 
and Class II posts in Defence in their 
memorandum No. 10 (1)/60/D (Appts) 
‘dated 11th March, 1965 it-issued instruc- 
tions that the seniority of all persons after 
lith March, 1965 to Glass I ard Class II 
posts in the lower formations in the Minis- 
try of Defence would have to be deter- 
mined in accordance with the general 
principles annexed to that memorandum. 
Suffice it to say that these instructions 
require the seniority to be fixed with 
reference to the Gate of confirmation of 
probation and not as contained in Army 
Instructions No. 241 of 1950. By another 
memorandum dated 22nd of May, 1972, 
these principles applicable to Class I` and 
Class IL were mace applicable to the 
civilians in Class LIL and IV of the Ord- 
nance Factories Organisation ard- paid 
from the Defence Service Estimates as and 
from that date. Thus persons appoint- 
ed subsequent to 22nd May, i972, civilians 
Gless IIL and LY of Ordnance Factories 
would ‘take their confirmation and not as 
contained in..Army Instructions’ No. 241 
of 1950. But what the learned cownsel 
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- for the petitioners contended is that even 


as and from-22nd December, 1959 Army 
Instructions No. 241-of 1950 became in- 
effective and the seniority would have to 
be determined only with reference to the 
date of confirmation in regard to persons 
who joined service subsequent to that 
date. The learned counsel contended in 
this regard that these instructions dated 
22nd December, 1959 would be appli- 
cable to every one of the- Ministries mm- 
cluding the Ministry of Defence and if, 


‘Im any particular department of that 
Ministry, they wanted to have a different 


principle from that prescribed therein 
they will have to specially lay down those 
rules after consulting the Union Public 
Service Gommission and so long as they do 
not make any special provisions like that, 


the general principles for determination of 


seniority in the Central Services prescrib- 
ed in that memorandum would be appli- 
cable. I am unable to agree with this 
contention of the learned counsel. ‘Lhe} 
Constitution recognises. various services| 
under the Union of India under Article 
310. The Defence Services, Civil Ser- 
vants of the Union, AJI India Service per- 
sons holding posts connected-with defence 
and civil posts under the Union are the 
various Categories- referred to therein. 
The Defence Service and persons hold-| 
ing any -posts connected with the de- 
fence are- therefore not included in the 
category of civil services of the Union 
or civil posts under the Union. They 
are two different categories: Therefore 
when these general principles were pres- 
cribed for the determination of seniority 
in the Central Service, it could not proprio 
vigore apply to either the Defence Services 
or to persons holding any post -connect- 
ed with the defence. If these principles 
were to be made applicable it should_be 
only: . by.2 special instruction that will 
have te be made as in Army Instructions 
No. 241 of 1950.° It is in view of this 
position that theMinistry of Defence issued 
the. memorandum -dated 1ith March, 
1965 and 22nd May, 1972 above referred 
to. Request made to the Ministries and 
departments to consider modification of 
the existing instructions on .the basis of 
the - general principles for deter- 
mination, of seniority in the Central 
Services prescribed in, the memorandum] 
dated 22nd December, 1959 does not m 
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any way abrogate Army Instructions No. 
-1241 of 1950 and could not have also that 
[effect as the civilians in Defence Services 
are governed by separate rules. It is true 
|that some of the rules applicable to the 
Central Civil Services and Civil Posts were 
mace applicable to civilians m Defence 
{Services but by merely applying the 
rules we could not equate the persons 
connected with defence as persons in civil 
Services or civil posts under the Union 
within the meaning of Article 310 of the 
Gonstitution. Only by modifying the 
existing rules as requested in this memo- 
|randum, the rules that were governing the 
civilians in defence service could be modi- 
fied; As already stated that was done so 
far as Class IIT and Class IV of the Ord- 
nance Factories Organisation only from 
22nd May, 1972. Therefore the peti- 
tioners could not ask for the fixation of the 
Seniority without reference to Army Ins- 
tructions No. 241 of 1950. 


6. In the result these writ petitions fail 
and are dismissed. The rule nist in each 
case is discharged, but there will be no 
order as to casts, 


RS: 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—K. Veeraswami, GF. and S. 
Suryamurthy, Fe 


U. Abdul Jabbar and another 
«» Appellants® 


——— Writ petitions dismissed. 


d. 


Messrs. Manonmani Pictures by 
Partner K.R.E. Pattilinga Nataraja 
Gounder, 192, Kumaran Road, Tirup- 
pur-1, Palladam T aluk and others 

ws respondents, 


Givil Procedure Gode (F of 1908), Order 21, 
rule 49 (2)-—Applies only to an existing 
partnership—Section 2 (11) —Meaning of 
< legal representative ”. : 


Rule 49 of Order 21, Givi] Procedure Code 
applies only to an existing partnership 
and not toa dissolved one. Sub-rule (2) 
a 
*A.A.O No. 677 of 1974. 

: 9th February, 1976. 


‘Coimbatore, dated 2nd December, 
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of the rule speaks of an application of the 
holder of a decree against a partner and 
the Court making an, order charging the 
interest of such partner in the partnership 
property and profits with payment of the 
amount die under the decree. That can 
have reference only to an existing part- 
nership. It is even more clear by refe- 
rence to sub-rule (3) which gives 
liberty to the other partner or partners to 
redeem the interest charged, or in the 
case of sale being directed, to purchase 
the same. Where at the time execu- 


. tion is sought the firm is dissolved and no 


longer in existence, the provisions of the 
Partnership Act for winding up its business 
in the way mentioned therein will apply. 
Order 21, rule 49 (2) willhave no applica- 
tion, [Para. 4.] 


It may be that the expression “legal rep- 
resentative * includes any person who- 
intermeddles with the estate of the decea- 
sed partner. The intermeddling must 
involve the assumption of a representa- 
tive capacity in relation to an estate and 
not in assertion of a claim of right 
adversely to the estate of the deceased, 

: [Para. 3. 


Cases referred to: 


Ghockalingam Ghettiar v. Karuppan Ghettiar, 


(1948) 1 M.L.J. 82 : (1948) M.W.N. 92: 
61 L.W. 91: ALR. 1948 Mad. 386 ; 
Mrs. P.Subbiak (alias) Dhanalakshmi Subbiah 
v. Venkatathirumuthuraja and others, (1975) 
1 M.LJ. 311 : 88 L.W. 354. 


Appeal against the order of the Court of 
the IZ Additional Subordinate Judge of 
1974 
and made in E.P. No. 519 of 1973 in O.S. 
No. 322 of 1963. 


M.R. Narayanaswami 
for Appellants. 


and K. Venugopal, 


R. Gopalaswami Iyengar and R. Desikan, for 
Respondents. 


The Judgment of the Court was deliver:d 
by 


‘Veeraswami, CF.—Respondents 4 and 4 


in the Gourt below are the appellants: 
The first respondent had obtained a 
money-decree against the first respondent 
in the Gourt below, one S.S. Fakir Moha- 
med, in O.S. No. 322 ef 1963 in the Court 


I 


of the Subordinate Judge of Coimbatore.” 
‘Fhe decree was made Gn 8th October, 
1964. Fakir Mohamed, the judgment- 
debtor, a film producer, ran into debts. 
He was also carrying on business as a 
beedi merchant. On 19th February, 1968, 
Fakir Mohamed and his son Habibur 
Rahiman, the third respondent, on, the one 
hand, and the first appellant Abdul Jabbar 
on the other, entered into a partnership 
under the name and style of Majeeth 
Mark S.P.S. Beedi Factory, Coimbatere. 
Majecth Mark S.P.S. Beedi Factory by 
partner Abdul Jabbar, the first appellant. 
figures as the second appellant. Fakir 
Mohamed died on 18th January, 1972. 
His widow, the 2nd respondent instituted 
O.S. No. 48 of 1972 for dissolution of the 
firm and takirg its accounts. Abdul Jab- 
bar was a party-defendantin that svit. It 
ended ir a consent decree which declared 
that the partmership stood dissolved as on 
18th January, 1972, the day Fakir Moha- 
med died. Tke accounts of the firm were 
filed in Gourt which were said to have 
established that no amount whatever was 
due to the late Fakir Mohamed from out 
of the firm, but he was only indebted with 
hisson to the tune of over Rs. 3} lakhs to 
Abdul Jabbar. The first respondent in the 
appeal took out-execution of the decree. 
He impleaded Fakir Mohamed, (died) as 
the first respondent, his widow and his 
son as respondents 2 and 3, Abdul Jabbar 
as the 4th respondent, and Majeeth Mark 
S.P.S. Beedi Factory by partner Abdul 
Jabbar, as the Sth respondent. The peti- 
tion for execution under Order 21, rule [1 
(2) of the Code of Givil Procedure, was to 
implead respondents 2 to 5in the Court 
below as legal representatives of the 
first respondent, Fakir Mohamed and 
for appointment of a receiver unde 
Order 21, rule 49 (2) of the Code to sell 
and collect the amounts earned by Fakir 
Mohamed in the partnership business and 
to pay the same to the decree-holder in 
discharge of the decree-debt. The Court 
below granted both the prayers. It was 
of the view that although Fakir Moha- 
med was the sole proprietor of Majeeth 
Mark $.P.S. Beedi, it became a Firm or 
Partnership as from 19th February, 1968, 
ard that in view of the recital in the 
Partnership Deed, the partnership could 
not be dissolved by the parties- unless all 
the liabilities mentioned in the Schedule 
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were discharged by Abdul Jabbar: The 
Gourt below thus thought that notwith- 
standing the death of Fakir Mohamed and 
the consent decree mentioned by vs, the 
partnership contimued since Abdul Jab- 
bar had not discharged all the dehts. This 
was the basis for the order the Court 
below made under Order 21, rule 49 (2), 
since, according to the Court below, Ab- 
dul- Jabbar was in possession of Majeeth 
Mark §.P.S. Beedi Factory after the death 
of Fakir Mohamed, he was an intermed- 
dler with, and in possession of the beedi 
business as a‘partner. ‘The Court said 
that the 4th respondent was in possession 
of part of the estate of the deceased. So, 
it held Abdul Jabbar was a legal repre. 
sentative of the deceased - Fakir Moha- 
med. 


2. The propriety of the order of the Court 
below making the appellants as the legal 
representatives of the deceased in ‘the 
execution of the decree against them’, and 
appointment of a receiver and other re- 
lief under Order 21, rule 49 (2) made by 
the Court below, is questioned before us. 


3. The contention for the appellants was 
that in no view of the matter can they be 
regarded as the legal representatives of the 
deceased Fakir Mohamed. We are of 
opinion that the appellants are right in 
their contention. A “legal representa- 
tive ” as defined by section 2 (11) of the 
Civil Procedure Code is a person who in 
law represents the estate of a deceased per- 
son, and includes any person who inter- 
meddless with the estate of the deceased, 
and where a party sues or is sued in a 
representative character, the person on 
whom the estate devolves on the death 
of the party so suing or sued. It is clear 
that the appellants do not represent the 
deceased. They are not his heirs.” The 
first appellant is a’ stranger, and the 
second appellant is the businéss which was 
once the property of the deceased and 
later on the firm of dissolved partnership. 
They are also notsucd in a representative 
character. Nor has any estate of the de- 
ceased devolved on them. The only 
ground the Court below relied on to 
hold them to be legal representatives of 
Fakir Mohamed was that the first appel- 
lant was in possession of Majeeth Mark 
S.P.S. Beedi Factory and so was im pos- 
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session of a part of the estate of the deceas- 
ed: thus the first appellant intermeddled as 
a partnerin the beedi business of the dece- 
ased ason 19th December, 1968, 4 years. 
after the decree was made in favour of the 
decree-holder. ‘The first appellant’s stand 
is that the partnership stood dissolved on 
18th January, 1972,the day Fakir Mohamed 
died, the debt due to the dccree-holder was 
not one shown in the schedule of the part- 
nership of the firm, the firm was called. 
upon. to discharge through the first appel- 
lant, and the firm had nothing to do with 
thé. decree’ debt. The .appellants also 
contend that the first appellant was in 
possession of the beedi business Majeeth 
Mark S.P.S. Beedi Factory after the 
death af Fakic Mohamed not as his repre- 
sentative, but in his own right anc in ac- 
cordance with the terms of the compro- 


mise decree in O.S. No. 48 of 1972. We - 


think, the stand of the appellant is unas- 
sailable. 
possession of the sccond appellant busixess 
it is not as an intermeddler of the estate. 
of the deceased Fakir Mohamed, but in 
his ows right, and adversely to the estate. 
of the late Fakir Mohamed. Unless the 
first appellant’s possession.of the business 
could be said to be in a representative 
capacity, that he represented the estate 
of the deceased by interposing in its ad- 
ministration and getting into possession 
of it, it cannot be said thathe was anin- 


‘tefmeddler within the meaning of section ™ 


2 (11) of the Code. It may be that the 
expression ‘legal representative’ includes 
any person who intermeddless with the 
estate of a deceased partner. But as held in 
Ghockalingam Chettiar v. Karuppan Chettiar’. 
the jntermeddling must involve the 
assumption of a representative capacity in 
relation.to. an estate, and notin assertion 
ofa claim of right adversély to the estate 


of the deceased. The possessio of the ` 


second appellant beedi business in the 
hands, of the first “appellant is not, there- 
fore, as an intcrmeddler so as to make the 
first appellant and also the second ap-' 
pellant as legal representatives’ of the 
deceased. The first appellant’s posses- 
sion is traceable to the formation of the 
firm of partnership between the deceas- 
ed and his son on the one part; and the 
A l i 
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first appellant on the other, and after the 
death of Fakir Mohamed and dissolution 
of the partnership to the terms of the con- 
sent decree in O.S. No. 48 of:1972. We 
hold, therefore, that the appellants can- 
not be regarded as the legal representa- 
tives of the deceased Fakir Mohamed. 


4. The order of the Court below under 
Order 21, rule 49 (2) is also defective. 
Rule 49; as we understand its language, 
applies only to an existing partnership, and 
not a dissalved one. Sub-rule (2) of the 
rule speaks of an application of the holder 
of a decree against a partner, and thej 
Court making an order charging the 
interest of such partner in the partnership 
property. and profits with payment of the 
amount due under the decree. That can} 
have reference only to an existing part- 
nership. It is even more clear by refe-], 
rence to sub-rule (3) which gives liberty[ 
to the other, partner or partners to redeem 
the interest charged, or in the case of af 
sale being directed, to purchase. the}, 
same.- Where at the time execution isf 
sought the firm is dissolved and no longer 
in existence, the provisions in the Part- 
nership Act for winding up its business 1n 
the way mentioned therein will apply. 
Order 21 rule 49 (2) will have no appl- 
cation. The Gourt: below, in our opl- 
nion, is not right in its view that the rule}: 
will apply also to a dissolved firm. In 

some part of the judgment of the Court 

below it was stated that the partnership, 
notwithstanding the death of Fakir 

Mohamed, continued to exist. For tak- 

ing that view it relicd on paragraph 4 of 

Exhibit B-1°-which was the Deed of 
Partnership which said that the partner- 
ship shall not be dissalved by parties un- 

less and until all the liabilities mentioned 

in the schedule thereto were discharged by- 
the party of the second part namely, the 

first appellant, and that if the partnership- 
was put an end to by the parties of the first 










| part, that is to say, Fakir Mohamed and’ 


his son Habibur Rahiman, the party of 
the-second part, the appellant, should 
continue the business till all the amounts 
due to him were fully realised. We do- 
not agree with the Court below that this 
statement of the Partnership Deed amoun-- 
ted to the position that even though 
Fakir Mohamed died, still the firm of 
partnership will continue. This clause:, 


I1) 


in the partnership deed was inserted for 
the security of the first appellant who had. 
advanced moneys to the firm. It does 
not appear also that the decree debt in 
question was included in the recital of the 
partnership. In one place in the order 
of the Court below it was observed that 
the consent decree in O.S. No. 48 of 1972 
was collusive. That decree declared that 
the partnership stoed dissolved as on the 
date of death of Fakir Mohamed. There 
is no basis whatever in the record to 
support the, observation of the Court 
below that the corsent decree was collu- 
sive, It is not in dispute that there were 
still large outstandings due from the erst- 
while firm to the first appellant. Since we 
are of the view that the firm stood dissolv- 
ed the order mace by the Court belew 
under Order 21, rule 49 (2) cannot be sus- 
tained. N.S. Ramaswami,.J., in Mrs. P. 
Subbiah (alias) Dkanalakshmi Subbiak v. 


Venkatathirumuthuraja and others1, opined 


that Order 21, rule 49 applied to an exis- 


ting firm, and not a dissolved or erstwhile. 


one. We cencur_with.him, - 
5. The appeal is, therefore, allowed with 
costs. — Pe 
R.S. Appeal allowed: 
IN THE HIGH COURT- OF JUDICA- 
TURE AT MADRAS. 
PRESENT:—K. Veeraswami, 
Natarajan, J. 


The Correspondent, Kayalpattinam 
Arumuganeri High School, Aru- 
muganeri Appellant” 
D. 

Esther Selvaraj and Director of 
School Education, Madras-6 E 





CF. and S. 


. Respondents. ` 


Master and Servant—Sckool Teacker— 
Employment in Private Institution—Attaining 
age of superannuation—Middle of the acade- 
mic year— Termination of services—Govern- 
ment order— Direction to school Authority for 
continuance of teacher in service till the end of 
the academic year—Government order kas no 
Jorce of law—Qnly administrative order. ` 

Employment in private -institutions is 
entirely governed by- contractual basis, 





1. (1975) 1 M.LJ. 311: 88 L.W 
354. 


* W.A. No. 98 of 1974. 
mL jJ—I14 


9th July, 1975. 


CORRESPONDENT, K. A. HIGH SGHOOL D. E. SELVARAJ ( Vesraswami, GF.) 
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No rules having force of law apply to the 
service. conditions. It may be that the 
Government, in giving effect to their poli- 
cies on education: may give directions from 
time to time which itisopen to the private 
institutions to follow or not. The only 
control the Government may have on 
such institutiens js through the aid which 
they extend. to such institutions. The 
order of Gevernment, is certainly not a 
rule having the force of law. Itis merely 
an administrative order which the institu- 
tion may choose to ignore whatever may 
be the consequences. It cannot be said 
that the Government order by its own 
force brought about. any change in the 
conditions of service governed by a con- 
tract. A private institution is not regula- ° 
ted by a Government order in the matter 
of conditions of scrvice of its own emplo- 
yees which are Icft to contractual relation- 
ship. ~ [Paras. 2 and 3.] 


Case referred ta:— 


Union of India v. K.P. Joseph, (1974) 2 S.Q. 
J. 276: (1973) 2 S.G.R. 752: A.L.R. 1973 
S.G. 303. ` 


Appeal under clause 15 of the Letters 
Patent against the Order of the Honoura- 
bleMr. Justice K.N.Mudaliyar, dated13th 
December, 1973 and made in the exercise 
of the Special Original Jurisdiction of the 
High Court in Writ Petition No. 103) of 
1971 presented under Article 226 of the 
Constitution of India to issue a writ of 
mandamus directing the 2nd respondent 
herein to modify his order, dated 10th 
March; 1969 in R.G.No: 153570/Q7 of 
1968 to direct the Ist respondent herein to 
re-instate the petitioner herein in the 
K.A. High School at Arumuganeri with 
retrospective effect from 16th July, 1968 
so as to enable the petitioner to claim 
appropriate monetary remedies. 


M.R. Narayanaswami and R. Srinivasan, for 
Appellant. . 


K.R. Thiagarajan and K. R: Natarajan, for 
Respondents. : 


The Judgment of the Court was delivered. 


by 


Vecraswami, GF.—The appellant, a private 
High School at Arumuganeri, complaints 
against the order of Mudaliyar, J., who 
on a writ ‘petition by the first respondent, 
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directed the appellant to pay her salary 
and allowances. for the period from16th 
July, 1968 to 31st May, 1969. The first 
respondent served in the institution as a 
teacher. She attained the superamnva- 
tion at the age of 580n 15th July, 1968. 
This was brought to her notice by the 
appellant by a letter dated 15th April, 
1968, which said that on that date she 
would retire. On 24th April, 1968, 
she preferred an appeal to the Chief 
Education Officer against the second 
respondent’s correpondent’s views. She 
took up the stand that her superannua- 
tion was to be at 60. Pending disposal of 
the appeal and on the advice of the Chief 
Education Officer, she was continued in 
` service up to 5th August, 1968, when her 
appeal was dismissed. A further appeal 
she filed, but that was rejected on 19th 
March, 1969, by the Dircctor of School 
Education. The first respondent filed 
the writ petition on 9th December, 1970 
after a delay of nearly 18 months from 
the date of the order of the Director of 
School Education. In her writ petition 
her prayer was that the Court should give 
a direction to the School to modify its 
order dated 10th March, 1969 directing 
her to retire on 15th July, 1968, and to 
direct the school to reinstate her in the 
schoo] with retrospective effect from 16th 
July, 1968, so as to enable her to claim 
appropriate monetary remedies and pass 
such further orders. Mudaliyar J., did 
not give the relief that she asked for, 
but gave the relief which we mentioned 
on the basis of an order of the Govern- 
ment, G.O.Ms. No. 1762, Education, 
dated 24th September, 1965. in that 
order, the Government directed that any 
teacher attaining superannuation during 
the course of the academic year be permit- 
ted to continue till the end of the school 
academic year subject to the usual condi- 
tions. The Government order further 
said that the Director of Secondary 
Education should issue necessary revised 
instructions to all concerned. ‘The relief 
granted, as we said, by Mudliayar, 
J., was on the basis of this Government 
order. 


2. Itis pressed upon us for the appel- 
lant, and quite rightly, that the order 
under appeal cannot be sustained. As 
already noticed, the appellantis a private 
institution. Employment in the institu- 
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tion -is entirely governed by contractual 
basis. No rules having the force of law 
apply to the service conditions. It may 
be thatthe Government in giving effect 
to their policies on education may give 
directions from time to time which it is 
open to the private institutions to follow 
or not. The only control the Govern- 
ment may have on such institutions is 
through the aid which tley extend to 
such- institutions. The order of Govern- 
ment, which formed the basis of the order 
under appeal is certainly nota rule having 
the forceoflaw. Itis merely an adminis- 
trative order which the institution ma 

choose to ignore whatever may be the con- 
sequences. We cannot say that the 
Government order by its own force 
brought about any change in the condi- 
tions of service governed by a contract 
between the appellant and the first res- 
pondent. - 


3. Gounsel for the first respondent relied 
on Union of Indiav. K.P. Foseph+, where it 
was observed by the Supreme Court that 
to say that the Government order could 
never confer any right would be too wide a 
proposition and that there were admmis- 
trative orders which conferred rights and 
imposed duties. Ths Court further obser- 
ved that it was because an administra- 
tive order could abridge or take away 
rights that Courts had imported the 
principle of natural justice of audi alteram 
artem into this area. We are afraid 
that this citation is not apposite and does 
not in any way support the first respon- 
dert. That was a case of a Government 
servant, more particularly in the Indian 
Army, and the question there was whether 
a general office memorandum touching 
the conditions of service, as an adminis- 
trative order, which conferred certain 
rights on a Government employee , could 
be enforced through Courts cf law. That 
is not the case before us. <A private 
institution is not regulated by a Govern- 
ment order in the matter of conditions of 
service of its own employees which are 
left to contractual relationship. We are 
unable, therefore, to agree with the learned 
Judge that the first respondert is entitled 





1. (1973) 2 S.C.R. 752: (1974) 2 S.C.J. 276: 
A.I.R. 1973 S.C. 303. 
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to the relief which he hes given en the 
strength of the Government order. : 


We may also mention that the very 
Director of School Education, who was 
directed by the Government order con- 
‘cerned to give effect to it, had himself 
haat the appeal ofthe first respon- 

ent, 


5. The appeal is therefore, allowed. 
No costs. 
RS. ———— Appeal allowed. 


IN THE HIGH GOUR1 OF JUDICA- 
TURE AT MADRAS, 


PRESENT: —NV.S. Ramaswami, F. 


K. Ramachandran Chettiar 
Appellant” 


v. 


G. Lakshminarayanaswami Chettiar 
oe respondent. 


{A) Landlord and Tenant—Building with two 
floors—Lease of building with machinery ete. 
for a fixed period—Tonant committing wilful 
default in payment of rent—Rent Control 
proceedings by landlord in respect of first floor 
Eviction ordered—Execution of  order— 
Possession of first floor taken by landlord— 
Subsequent suit for ejectment in respect of ground 
Jloor —Decision in Rent Gontrol proceedings 
does not operate as res judicata in ejectment 
Suit. i 


{B) Transferof Property Act (IV of 1882), 
sections 106 and 116— Tenant holding over 
—Purpose of lease “manufacture’’—Suit for 
ejectment—Six months? notice necessary. 


(C) Lease—Building with machinery etc.— 
Lease of building with hiring of the machi- 
nery—N ot a composite lease—Suit in ejectment 
—Furisdiction of Givil Court not ousted 
— Decree cannot be executed. 


The question that arose for deterimna- 
tion in the instant case by the Rent Con- 
troller and the Appellate Authority as 
well as the Revisional Gourt was only 
whether there were grounds as contem- 
plated under Act XVIII of 1960 for evict- 





* Appeal Nos. 774 of 1970 and 126 of 1975. 
‘25th August, 1975. 


RAMACHANDRAN J. LAKSHMINARAYANASWAME 


107 


‘ing the tenant, The question whether 


‘separate rent for the first floor was paya- 
ble and if so whether the rent was Rs. 150 
a month might have been considered 
incidentally, but it cannot be considered 
that those are matters which fall within 
the jurisdiction of the Rent Control 
Court. The decision of Special Tribimals 
not on matters which directly arise before 
them but in respect of incidental matters 
would never be res judicata as against 
the parties agitating the questions in a 
civil Court. [ Paras. 6 and 8.] 


Under section 116 of the Transfer cf Pro- 
perty Act, in the absence of an agreement 
to the contrary, in respect of a tenant 
holding over, a lease is renewed from 
year to year or from month to month accor- 
ding to the purpose for which the pro- 
perty is leased as specified in section 106. 
The purpose for which the property is 
leased in the present case is manufacture. 
Therefore as per section 116 read with 
section 106 of the ‘lransfer of Property 
Act, six months’ notice is necessary. 
The presumption that arises by reserving 
a monthly rer t that the tenancy was fram 
month to month has no relevance when 
section {16 applies. [ Para. 16.] 


The mere fact that rent was being paid 
not accordirig to the month of tenancy but 
according to the calendar month could not 
alter the month of tenancy itself as one 


from the first_of the calerdar mouth. 
[Para. 17.] 


The fact that separate rents for the build- 
ings and separate hire charges for the 
building and separate hire charg2s for the 
machinery etc., are mentioned in the 
document of lease is not conclusive te show 
that the lease was not a composite one. 
But 1f itis clear that what was demised 
was not a business as such, there is no 
reason why the lease deed shall not be 
construed as onc for the building coupled 
with the hiring of certain items of machi- 
rery etc. mentioned ir the document. 

[ Para. 20.] 


The provisions of Act XVIII of 1960 
would be applicable as far as the building 
is concerned. Of course on that score 
the suit in ejectment is nat to be dismissed. 
The fact that the provisions of Act XVIIL 
of 1960 are applicable does not mean 
the jurisdiction of the civil Gourt to enter- 
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tain a suit in ejectment is ousted. How- 
ever the decree in ejectment cannot. be 
executed unless the plaintiff obtains an 
order of eviction as per.. the provisions 
of the above said Act. [Para. 21.] 
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Appeals again st the decrec of the City- Cival 
Gourt, (II Assistant Judge) Madras, dated 
16th April, 1970 and passed in O.S. No. 
5594 of 1967 and O.S.No.980 of 1966. res- 
pectively. 

S. Nainarsundaram, V. Natarajan and 
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Mrs. A. Kamaladevi and C.. Hanumantha 
Rao; for Respondent. T 
The Court delivered the following 


JUDGMENT.—A.S. No. 126 of 1975 ‘is 
against the decree and judgment in O.S. 
No. 980 of 1966 and A.S. No. 774 of 1970 
1s against the decree and judgment in O.S. 
No.55940f 1967 on the file cf the City Civil 
Court, Madras. The appellant in both 
the matters is one and the same, he bemg 
the sole defendantin both the suits. The 
respondent in both the appeals is also one 
and the same person, being the plaintiff 
in the two suits, wich were tried jointly. 
2. The plaintiff (respondent) is no other 


than the father-in-law of the defendant 
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(appellant), They entered into a 
registered lease agreement as per the 


original of Exhibit A-1, dated 9th Novem- 

ber, 1959 under-which the defendant 

became ^ lessee under the plaintiff cf the 

building bearing Door No. 1-A, Ponnappa- 
Ghetti Lane; Triplicane, Madras, with 

certain machinery etc. connected with 

running an oil mill. The document- 
describes the building in one schedule and 

uncer the heading schedule relating to- 
machinery gives the details of the items 

of machinery etc., given possession of by 

the plaintiff to the defendant. According: 
to the terms of the document, the defen- 

dant was to be a lessee for a périod of five 

years from 9th November, 1959 to 8th 

November, 1964 and pay in all a monthly 

sum of Rs. 150 made up of Rs. 25 as rent. 
for the building and Rs. 125 towards the - 
hire charges of the machinery etc. 


3. O.S.No. 980 of 1966 (cut of which 
A.S. No..126 of 1975 arises) is a suit in 
ejectment but it relates anly to the ground 
fldor of the building with the machinery 
etc. According to the plaintiff there was- 
a separate oral lease agreement between 
the parties in respect of the first floor, the 
monthly rent payable for the said first 
floor being’. Rs. 150. On the basis of- 
that and on the allegation that the defen-.- 
dant had’ committed wilful default in 
payment of rent (for the first floor) the 
plaintiff had successfully obtained an 
order of eviction in the Rent Gontro] Court 
and that order has not only become frral. 
but has also been executed and the defen- 
dant has already been evicted from the 
first floor of the building. O.S.No. 5594- 
of 1967 . (out of which A.S: No. 774 of 
1970 arises) is a suit for recovery of arrears 
of rent in respect of only the first floor.. 
The plaintiff has averred in the plaint 
that upto 15th July, 1963, the defendant 
had paid the monthly rent of. Rs. 150- 


‘for the first floor and thereafter defaulted: 


to pay the same. The suit for arrears of 
rent came to be filed in 1967 and the 
plaintiff stated that he is restricting his. 
claim for arrears of rent-in respect of the 
first floor for a period of three years prior 
to the presentation: of the plaint in O.S. 
No. 5594 of 1967.. > ~ 


4. The defendant -inter- alia contended 
that the original of Exhibit A-1 covered 
the entire ‘building and that there was no» 


a 


„question ofany oral agreement for paying 

the. monthly rent.of Rs. 150 separately 
for tke. first floor. This suit -had been 
-decreed by the Court .below:on the sole 
ground that the. decision of .the Rent 
Controller ordering eviction of the defen- 
dant from the first floor, imcidentally 
finding thatthe monthly rent for the first 
floor was Rs. 150, ıs res judicata against 
the defendant now contending that no 
separate rent was payable in respect of 
the first floor. The lower Gourt did 
not even consider. the terms of Exhibit 
A-I in order`to find out whether what 
was demised under that document” was 
only the ground floor with the-machinery 
-as contended by the plaintiff or whether 
‘the entire building inclusive of the first 
floor had been demised, because, in its 
view, the. decision of the Rent Gontroller 
is res judicata, ` 7 == = 


‘5. As for the other suit (O.S.No. 980 
‘of 1966) which is one in ejectment of the 
ground-floor with the machinery therein, 
the deferdant -inter alia ‘contended that 
the provisions of- - Act XVIII of- 1960 
apply to the lease in so far as it related to 
the building, that in respect of the machi- 
nery the suit is time-barred regarding 
certain items inasmuch as those items 
-were claimed only by way of amendment, 
the application for which was filed only 
-on 18th March, 1970 and the time -having 
‘begun to run from 31st May, 1965, the 
date of terminatior of lease, and that, 
in any event, the suit should fail for want 
of proper notice to quit. The Court 
below rejected all these contentions and 
has decreed the suit. | 


6. First of all,.I would deal with the ques- 
tion as to whether: the decision in the 
Rent Control] proceedings initiated by 
the plaintiff in order to evict the defen- 
dant from the first floor of the building is 
res judicata regarding the.question whether 
the defendant was bound to-pay separate 
rent of Rs. 150 per month in respect.-of 
the first floor. L-am quite clear that the 
said decision in the Rent-Control pro- 
cezdings is not :res judicata against the 
defendant raising the plea in -the present 
isuit, There canbe no dispute that the 
iquestion that arose for determination by 
ithe Rent Controller and the Appellate 
authority as-wellas.the Revisicnal Gourt 
was only whether ‘there were grounds as 
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contemplated under-Act (XVIIL of 1960) 
for evicting the tenant. The question 
whether separate rent for the first floor 
was payable ‘and if so whether the rent 
was Rs. 150 a month might have been 
considered incidentally,-but it cannot be 
contended that those are matters which 
fall within the jurisdiction of the Rent 
CGontro] Gourt. There.are two decisions 
of this Gourt which are clearly applicable 
to the present case. In Venkatachala v. 
Ramackandrat; the Revenue Court -under 
Act’ XXV of 1955; had held that the 
tenants were not in arrears of rent and 
that therefore they were net liable to 
be evicted, and when the landlord filed a 
suitin Civil Court for recovery of arrears 
of rent, the above decision of the Revenue 
Court was` pleaded as res judicata against 
the landlord. A Division Bench of this 
Gourt held that the landlord is not so 
barred. It was pointed out that the 
decision of the Revenue Court that there 
were no arrears of rent was only inciden- 
tal to the exercise of the jurisdiction to 
grant eviction, that the Act nowhere 
clothes the Revenue Officer with juris- 
diction to grant relief to the landlord for 
recovery of arrears of rent, that the land- 
lord could recover arrears of rent only 
through the medium of the civil Gourt and 
that therefore the decision of the Revenue 
Court as to whether a‘cultivating tenant 
was in arrears of rent or not would not 
operate as -res judicata in a subsequent 
civil suit between the parties to recover 
arrears of rent. 


7. In Rajaiak Odayar v. Panchapakesa Lyer? » 
Ramachandra Iyer, G.J., held that the 
determination of the question whether a 
cultivating tenant 1s in arrears of rent or 
not -fcr the purpose of ordering his evic- 
tion by the Revenue Court, under the pro- 
visions of section 3’of the Madras Cultivat- 
ing Tenants: ‘Protection Act (XXV of 
1955), will not operate as res judicata in a 
subsequent civil svit filed by the lardlord 
against the tenant for recovery of arrears 
of rent. The learned Judge pointed ovt 
that the determination m an -eviction 
petiticn filed - by the landloro on the 
ground of default in payment of rent on 





1. I.L.R. (1961) Mad. 333 : (1961) 1M.L.J. 
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the part of the cultivating tenant, whether 
there were arrears of rent or not, is 
purely incidental and can be regarded as 
made only for the limited purpose cf 
exercising jurisdiction under section 3 (3) 
or 3 (4) of Act XXV of 1955. These 
decisions would squarely apply . to the 
present case. : 


8. Mr. V. N. Srinivasa Rao, learned 
counsel for the plaintiff (respondent) 
drew my attention to Daryao and others v. 
The State of Uttar Pradesk and - others*, 
where it has been observed that it is 
doubtful if the technical requirements 
prescribed by section 11, Code of Civil 
Procedure, as to the competence of the 
first Court to try the subsequent ‘suit is 
an essential part of the general rule of 
res judicata, tis true that in the present 
case only the principles of res judicata 
are sought to be applied and not section 
11, Code of Civil Procedure. Even so, as 
has been pointed out by this Gourt in the 
two decisions referred above, decisions 
by spscial tribunals not on matters which 
directly arise b:fore them but in respect 
of incidental questions would never be 
res judicata against the parties agitating the 
questions in a Civi] Court. The observa- 
tion of the Svprėme Court does not in any 
way go cour ter to the above two decisions, 
for, in those cases (as well as in the present 
case) it is not on the incompetence of the 
Court to try the subsequent suit, but on 
the grovnd that the question did not 
directly arise in the earlier proceeding 
(though incidentally it had been consi- 
dered), it was held that the incidental 
finding did not act as res judicata. 


o. On merits it is impossible to believe 
the case of the plaintiff that there was an 
oral agreement between the parties by 
which the defendant was bound to pay a 
sum of Rs. 150 a month separately for the 
first floor. This plea of the plai’ tiff is 
directly against the terms of Exhibit A-1, 
the lease deed. A perusal of that docu- 
ment undovbtedly goes to show that 
what was demised was the entire build- 
ing (with the machinery) and not mercly 
the ground floor (with the machinery), 
Even in the schedule to the document, 
ee 
1. (1962).1 S:C.J. 702 ; (1962) 2 An.W.R 
(S.C.) 16: (1962) 2 M.L.J. (S.C.) 16 : (1962) 1 
§.0.R.574 : ALR, 196] $.C. 1457. 2, 
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the entiré building is described and the 
description is notonly of the ground floor. 
In the face of this document, I really 
do not.see howit is open. to the plaintiff to _ 
put forward a case that there was an oral] 
agreement by which ‘the defendant was 
bound to pay a separate rent of Rs.150 
per month for the first foor. > > | 


Pa 


10. From the evidence on record, it is 
seen that the building originally belonged 
to the defendant’s father but it had been 
purchased by the plaintiff, from him. 
Whatever that be, it is fairly clear that 
considering the close relationship of the 
parties, the defendant had been occupying 
the building with thé permission of his 
father-in-law, the plaintiff, even prior 
to the execution of the original of Exhi- 
bit A-1. The plaintiff as P.W.1 would 
say that the defendant had been occupy- 
ing (the first floor) even from 1953-54 on 
a monthly rent of Rs. 150. There is 
absolutely nothing except the interested 
Statement of the plaintiff to show that 
the defendant ever paid any rent for any 
part of the building prior to the execution 
of Exhibit A-1. The plaintiff who wants 
the Court to believe that-after the exe- . 
cution of the original of Exhibit A-1, the 
defendant had been paying the monthly 
rent of Rs. 150 separately for the first 
floor, had to admit that there is no record 
to show such payments. Admittedly the 
plaintiff had never issued any receipt 
to the defendant for payment of the alleged 
rentof Rs. 150 for the first floor. The expla- 
nation for notissuing any receipt for pay- 
ment of the abovesaid rent is, that as the 
parties are close relations, the defendant 
did notinsist upon any such receipt. But 
the fact remains that after the execution 
of Exhibit A-1, the plaintiff has issued 
receipts to the defendant and as a matter 
of fact the plaintiff Himself has produced 
the counterfoils of . the receipts. Exhibits 
A-8 and A-9 are such counter foils 
both dated 31st March, 1961. While 
Exhibit A-8 shows a payment of-a total 
sum of Rs. 2093.75 as the hire charges 
for the machinery from the date of Exhibit 
A-1 up tothe date ofreceipt, Exhibit A-9 
shows that a sum of Rs. 418.75 was paid 
by the defendant to` the plaintiff. as rent 
for the building, also for the same period’, 
namely from the date of Exhibit A-1 upto 
the date of payment. It is also clear that 
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the defendant had not been paying the rent 
mentioned in the document Exhibit A-I 
regularly. It had been  collécted in a 
lump sum on 31st March, 1961. When 
the plaintiff had issued receipts retain- 
ing counterfoils thereof, his glib’ state- 
ment that he had not issued any receipt 
in respect of rent for the first floor dué to 
close relationship of the parties is certainly 
not worthy of credence. 


Xx. Further the plaintiff has no consis- 
tent case as to whcther separate rent for 
the first floor had been paid upto 15th 
July, 1963, though there is such a plea in 
the plaint. As the plaintiff. had not only 
produced the counter foils for issuing 
receipts to the defendant for the rent pro- 
vided under Exhibit A-1, but also had 
produced his account books to show the 
abovesaid collection, he was questioned, as 
to why he had not producec any accounts 
to show that he had collected a sum of 


Rs. 150 a month separately for the first 


floor, Then the plaintiff had to con- 
cede that as he had not collected rents for 
the first floor he did not write accounts 
and file the same in Court. 


12. The defendant has given evidence 
denying the case of the plaintiff that there 
was any arrangement between the parties 
by ‘which the defendant had to pay the 
sum of Rs. 150 a month separately for 
the first floor. He has also spoken to the 
fact that he had never paid any such 
rent. He has put forward several other 
contentions including a claim of 
Rs. 30,000 due from the plaintiff to him. 
Such tall claims have no doubt not been 
made out but I am not now concerned 
with those claims made by the defendant. 
The question as far as O.S.No. 5594 of 
1967 is concerned, is whether there was an 
arrangement by which the defendant had 
to pay a monthly rent of Rs. 150 sepa- 
rately for the first floor. I have already 
pointed cut that this plea on the part of 
the plaintiff goes counter to the-terms of 
Exhibit A-1. The evicence and the other 
circumstances in thecase also indicate 
that the defendant had never paid any 
rent separately for the first floor and 
that there could not have been an arran- 
gement as pleaded by the plaintif. A.S. 
No. 774 of 1970 has to be allowed and 
O.S. No. 5594 of 1967 has to be dismissed. 
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13. Coming to the other appeal, three 
points. were raised before me. The first 
is that the Civil Court had no jurisdictio- 
to entertain the suit in ejectment inas. 
much as Act XVIII of 1960 is applicable 
The contention is that the lease is of a 
building, though in addition there was 
also the hiring of the. machinery. ‘The 
Second contention is onc of limitation 
and that arises this way. At the time 
of the execution of Exhibit A-1, the defen- 
dant was given possession of (i) electric 
motor, (2) electric transformer and starter; 
(iii) certain switches and wire fittings; 
(iv) three numbers of Rotary oil checkus: 
w) counter-shaft bearing pulleys, belts 
etc. apart from tables, benches, scales 
and weights. It is common ground thet 


„after the defendant started to run the oil 


mill, the Rotary oil checkus had been, 
removed and Pinto, oil checkus (four in 
number) came to be substituted. In 
the plaint, originally the claim was for 
the Pinto oil checkus (apart from the 
other items of machinery ete. ). Then on 
18th March, 1970 the plaintiff filed an 
application for amendment of the plaint 
by which he claimed the Rotary oil 
checkus (three in number) or their value. 
The lease had been terminated with 


-effect from 31st May, 1965. As the date 


of application for amendment by which 
the Rotary oil checkus were claimed for 
the first time is beyond three years of the 
date of termination of the lease, the con- 
tention on behalf of the defendant is that 
the claim regarding the same is barred by 
limitation. The third contention is that 
in any evert the suit should fail for want 
of proper notice to quit. 


14. I shall take wp the third contention 
first. -As seen earlier, Exhibit A-1 pro- 
vides for a lease for five years from 9th 
November, 1959 to 8th November, 


‘1964, But admittedly the defendant con- 


tinued to be a tenant even after- 8th 
November, 1964, even though it is not 


‘anybody’s case that after that date, the 
‘defendant paid any -rent and that 


the 
plaintiff accepted the same with an inten- 


tion to renew the lease. The plaintif 
has categorically averred in the plaint 
that after the expiry of the lease by efflux 


of time, the. defendant cor tinued to be a 


tenant holding over, - 7 
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15. The notice to quit is as per the 
original of Exhibit A-3 dated 11th May, 
1965 terminating the lease with' the mid- 
night of 3ist May, 1965. Whether this 
notice is a proper notice to quit -as:con- 
templated under sections 106 .and 116 of 
the ‘Transfer of Property Act is the 
question, It is common ground that the 
lease under Exhibit A-] is for running 
the oil mill, even though -admittedly 
the defendant was also -residing in ‘2 
-portion of ‘the ‘building. Running an 
òil mill is undoubtedly -' manufacturing 
purpose as contemplated under section 
106 ofthe Transfer of Property Act and 
Lam unable to agree with the contention 
ofthe learned counsel for the plain- 
tiff to the contrary. Therefore, unless there 
is a contractor local law or usage to the 
contrary the lease under Exhibit A-I 
must be held ‘to be a lease from year to 
year terminable by six months notice 
expiring with the end of the year of 
tenancy. Itis contended on the strength 
of an observation in Ram Kumar Das v. 
Jagadish Ghandra Deb Dhkabal -Deb and 
another}, that in the present case monthly 
rent having been reserved, the tenancy 
‘should be presumed to be one from month 
to month and not year to year. But such a 
-presumption has no place in the present 
case because of the provisions contained 
in section 116 of the Transfer of - Property 
Act. That section is certainly attracted 
because, as already seen; the plaintiff has 
‘categorically averred that the defendant 
is a tenant holding over. -Itis no good 
-saying that admittedly after the determina- 
tion of the lease under Exhibit A-1, by 
efflux of time, there wasuo payment of 
rent and that there is nothing to show 
that the plaintiff had assented to the 
defendant continuing im possession of the 
demised property. “It is true that there 
is no evidence regarding such assent on 
the part-of the landlord as ccntemplated 
-under section 116. But when there zis a 
.clear admission on the part of the plain- 
tiff himself that the defendant is a terant 
holding over, I fail to see how the ques- 
tion of want of evidence about the land- 
Yord continuing in possession arises, It 
is quite obvious that because of the close 
‘relationship between the - parties, the 
plaintiff as. landlord had assented to the 
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defendant continuing in possession and 
that is why the plaintiff himself had stated 
in the pleadings that. the defendant 1s a 
tenant holding over. - ' i . 
16. Under section 116 in the absence of 
an agreement to the contrary, m respect 
of a tenant.holding over, the ‘lease is 
“renewed from year to year or from month 
to month according to the purpose for 
which the propé:ty is leased as specified 
in section 106”. I have already held 
that the purpose for which the property 
is leased is ‘manufacture’. Therefore as 
per section 116 read with section 106 of 
the Transfer of Property Act, six months 
natice is necessary: The presumption 
that arises by reserving a monthly rent 
under Exhibit A-I thatthe tenancy was 
from month to month has no relevance 
when section 116 applies. It has been 
rightly pointed out, if I may say so with 
respect, in Ram ‘Prosad Panday v. 
-Debi Prosad Deb+, that whatever. the 
which govern the original lease; 
in a case coming under section 116, in the 
absence of any agreement to the contrary, 
therenewal of the lease must be regarded as 
from year to year or from month to month 
according to the purposes for which the 
property is leased. It was held that where 
the lease is for agricultural or manufactur- 
ing. purposes, it is to be regarded asa 
lease from year to.year and in the case 
of a lease for. other periods,-it is to be 
regarded. as renewed. from month to 
month.. 

17- Ever if the defendant is not entitled 
to six months notice and he is entitled 
to only 15 days’ notice, undoubtedly the 
notice in this case is not- proper under 
section : 106 of the Transfer of Property 
Act. If the-tenancy is 2 monthly one, 
there can be no doubt the month of 
terancy is from 9th ofa particular month 


-and ending with the 8th of the succceding 


month as per the English calendar. 


“The lease deed, as already seen is dated. 


9th November, 1959 -and it says that the 
monthly rent is payable by the 10th ef 
the succeeding month. The contention 
on behalf of the plaintiff is that there is 
an avermenc in the plaint that the defen- 
dant was paying the rent according to the 
calenda? month and there is no denial 
of such avérment and that therefore ‘it 
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must be held that the month of tenancy is 
from the first of the calendar month. ‘It 
is clear that in spite of the abovesaid 
assertion in the plaint admittedly the 
defendant had never paid rent according 


to calendar month. ‘The-only payment . 
he made was on 31st March, 1961 for‘the - 


accrued rents from the date of the lease 
deed upto the date of payment: 
_ ever, as the plaintiff has averred that'the 
‘defendant had been paying rent accord- 
ing to calendar month and such averment 
has not been traversed by the written 
statement, I may take for the present 
purpose that rent was being paid accord- 
ing to the calendar month. But’ that fact 
_ would notin any way alter the month of 
tenancy.- The month of tenancy is from 


the 9th of a particular month to the 8th 


of the succeeding month.” The ‘mere 
fact that the rent was being paid not 
according to the month of tenancy but 
jaccording to the calendar month would 
jaot alter the month of tenancy itself as 
one from the first of the calendar month. 





Prasad}, is a case where the month of 
tenancy was according to Hindu calén- 
dar but the rent was being paid accord- 
ing to the British calendar. “The Gujarat 
High Gourt which heard the case earlier 


held that as rent is payable - according - 


to English calendar, the tenancy must be 
‘deemed to be one according to~ the said 
calendar from the first of the month to the 
end of the month. The Supreme Court 
pointed out that that view of the Gujarat 
High Court is wrong. At page 447, the 
Supreme Court ` observed: 


“The tenancy can be ae month to 
month and the recoverability of the 
rent may not be from month to month, 
and may, under the cor tract, be based 
on any period says a quarter or half 
year or'a year. There is nothing in 
law to make the month for the. period 
_ of récovering rent, syrcbronising - with 
’ the peiiod of the month of the tenancy. 
The tenancy must start by a particular 
‘date and consequently its month would 
be thé montt from'that date, accord- 
ing.to the calendar followed.” -> 


t 


1. (1963) 2 S.C.J.441`: (1963) 3 S.C.R, 312: 
| A.I.R. 1968 S.G. 120. 
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Therefore, assuming that the E 


. had been. paying rent according to 


calendar month, the month of tenancy 


is certainly not from thè`'first`of the calen- 
dar month till the end, of the said month, 


but itis only as provided in the document 
itself. There can be no doubt that the 
lease commenced on the 9th of a parti- 
cular month and therefore the month of 
tenancy would be from the 9th of a parti- 
cular month till the 8th of the succeeding 
month. The notice in this case termi- 
nated . the tenancy by the mid-night of 
31st May, 1965. That is certainly not 
in accordance. with section 106 of the 
Transfer of Property Act as 15 days 
notice ending with the month of -tenancy 


` has not been given. 


19. It is contended on behali of the 
plaintiff that the defendant has not speci- 
fically stated in‘ the written statement that 
even if 15 days’ notice is sufficient, the 
notice is not proper. The plea that the - 
notice to quit is not proper has been 
specifically taken.. The defendant has 
pleaded that he is entitled to six months’ 
notice. Even if-it is to be held that he 
is not entitled to such notice one has to 
find whether 15 days’ rotice has been 
given in accordance with section 106. 
‘Certainly it isnot a case where the defen- 
dant has not taken the plea that the 
notice to quit isnot proper. ` 

20. Coming to the ather two coptentions, 
the. first point raised is.that the lease 
is of ‘a building coupled with hiring of 
machinery and that therefore the 
provisions of Act XVIII cf 1960 are 
applicable. The contention on behalf of 
the plaintiffis that the lease is a composite 
one inasmuch as a running business as 
such was leased: It is - clear.from Raja 
Ghetty v.- Fagannatha ' Das Goovindas?, 
Uttamchand v. S.M. Lalwani? ard Pals 


` Theatres:v. Abdul Gaffoor Sahib’, that if a 
. business as a going concern is the subject- 


matter of the lease it cannct be contended 


‘that the Rent Control Act would, be appli- 


cable. In the case before the Supreme 


. Gourt what was leased was a Dal Mill 


as a going concern. In the. other two 
decisions which ‘are by Division Benches of 


1. (1949) 2 M.L.J. 694 : 62 L.W. 860 : ALR 
1950 Mad. 284. 

2. A.LR. 1965 S.C. 716: 

3. (1972) 2 MELJ- -554: 86 L.W. 65: A.LR. 
1974 Mad. 135. n | 
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this Court what was demised were cinema 
houses as going concerns. Ithas been 


` pointed outin Raja‘ Chetty v. Jagannatka 


J 


Das Govindas?, that what was leased was 
not merely building and furniture but a 
talkie house’ (as a going concern) and to 
split up such lease into separate contracts 
of lease of the building and-hire of furni- 
ture etc. is to destroy it altogether. As 


I said, a cinema house as a going concern - 


was the subiect matter of the lease in that 
case. In Nanda Rao ve Lakshmanaswamt 
Mudaliar?, which was a case of lease of a 


cinema theatre, Natesan, J., held that it- 


was a lease of a building and Act XVIII 
of 1960 applied, as it was not a lease ofa 
running cinema business with all 
accessories. At page 162 the learned 
Juge observes that the Act controls and 


- regulates letting of buildings and not 


transfer of business concerns and running 
business ‘with building.. As the lease in 
that case was not cf a running business it 
was-held that the Act applied. Similarly 
in the present case the document itself 
goes to show that what was leased was not 
a going concern as such. Itis true that 


_ it was contemplated’ that the defendant 


would run an oil mill in the premises. 
Itis also true that.certain machinery for 
the above purpose had been given posses- 
sion of with the building. But there is 
nothing to show that all that was required 
for running an ‘oil mill were the items 
given possession of by the plaintiff to the 
defendant. Further from the very fact 
that the document states that the lessee 


has to obtain the necessary Corporation - 


licence, though in the name of the lessor, 
goes to show that till the date of the docu- 
ment no, such licence had been issued to 
the lessor (plaintiff) and that therefore 
what was demised was not a going con- 
cern as such. The fact. that separate 
rents for the building -and separate hire 
charges for the building and separate hire 
charges for the machinery etc. making 


- Jupa total of Rs. 150 are mentioned in the 
Jdocument is no doubt not conclusive to 


show that the lease was not a composite 
one. But as itis clear that what was 
demised-was-not a business as such, there 
is no reason why the lease deed should not 
be construed as one for the building 
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‘the same is barred. The 
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coupled with the hiring of certain items 
of machinery etc. mentioned in the decu-f 
ment. 


21. That means, the provisions of Act 
XVIII of 1960 would be applicable as farf 
asthe building is concerned. Of course}: 
on that score the suit in ejectment is notl, 
to be dismissed. The fact that the provi-| 
sions of Act XVIII of 1960 are applica-|. 
ble does not mean the jurisdiction of the 


‘Givil Court to entertain a suit in eject- 


ment is ousted. However, the decree in 
ejectment cannot be executed unless the 
plaintiff obtains an order of eviction as 
per the provisions of the abovesaid Act. 
Anyway, because of my finding regard~ 
ing the question of validity of the notice 
to quit, the plaintiff is not entitled to a 
decree in ejéctment. 


22. ‘The question of want of notice to 
quit would not arise in respect of mova- 
I have already held that under 
Exhibit A-1 there is a lease of the building 
ana hiring of the movaables, namely 
machinery etc. In respect of movables, 
there is no impediment to grant a decree 
in favour of the plaintiff subject to the 
question of limitation raised by the defen- 
dant. As far as the movables claimed in 
the original plaint are concerned, the 
claim is within time but in respect of the 


- alternative claim made by way of amend- 


ment, there is no escaping the position that 
Court below 
has held that the plajntiff is entitled to 
possession of the buildmg (ground floor) 

and payment of the value of the machine- 
ries etc. given possession of by the plain- 
tiff as per Exhibit A-1 at the time of the 

lease. (The value is to be ascertained in 

execution proceedings). “Tre Court has 

nat held that the plaintiff was entitled 

to.the Pinto checkus’ (four in number): 
substituted by the defendant after the lease 
agreement. However, the decree has 
not been properly drafted. In the opera~ 
tive part of the decree It is simply stated 
that the defendant shall pay the cost of 
the machineries etc. without specifying: 
whether the machineries are as described 

in the plaint originally,.or as those as per 
the amendment. In the schedule of 
property, the machineries asin the origi- 
nal plaint (which includes four Pinto 
checkus) are described. The. plamtiff 
is not entitled to the Pinto checkus ag, 


It 


per the judgment, for they are not cover- 
ed by Exhibit A-Il and the judgment 
Says that the plaintiff is entitled to the 
machineries described in Exhibit A-1 (and 
not to Pimtocheckus). Rotary checkus 
(threc in number) are covered’ by Exhibit 
A-l. They were claimed by way of 
amendmesit of the plaint. The question 
is whether this claim is within ‘time. 
The Gourt below has held that it is not 
barred. But that is not correct. 


23. Undoubtedly . the Rotary Oil 
checkus claimed by the amendment are 
totally different from those described in 
the original schedule. Whatwas asked 
for in the original plaint was Pinto. Oil 
checkus, but by way of amenament 
Rotary Oil checkus (three in number) 
are sought to be substituted. The amend- 
ment application came to be filed only 
on 18th March, 1970. Because of the 
notice issued by the plaintiff he became 
entitled to the movables from Ist April, 
1965. The period of limitation is only 3 
years from. Ist April, 1965 ard as the 
Rotary Oil checkus were claimed for the 
first time in the application dated 18th 


March, 1970, that claim is barred by 


limitation, There can be no dispute that 
in respect of new properties claimed by 
way of amendment, the date of claim shall 
be taken to be the date on which the 
application for amendment. was filed, and 
not the date of suit. The suit had been 
instituted within three years from ist 
April, 1965 but the properties claimed by 
way of amendment have been claimed for 
the first time only on 18th March, 1970, 
the date of the application for amendment. 


In Manindra Chandra v. Rangalal}, a simi-- 


lar view had been taken and it is stated 
that in respect of new prorertics added 
by way of amendment, the date of applica- 
tion for amendment should be taken to 
be the date on which the claim was made. 
The learned, counsel fcr the plaintiff is not 
right in his coctention that, Article 67 
would ke applicakle, on the basis that the 
lease is a composite ore. I have already 


held that it is not a composite one and. 


there was lease of the building plus hiring 
of the , movables. 
there was a composite lease, Article 67 
could have no application. Anyway that 
aspect need not be pursued further as I 
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have, already held that it was not a com- 
posite lease. 


24. Theresultis A.S. No. 126 of 1975 is 
allowed in partand O.S.No. 980 of 1966 
shall stand dismissed as far as the relief for 
possession of the building as well as 
regarding the movables claimed by way 
of amendment of the plaint is concerned. 
The judgment of the lower Court in that 
suit is otherwise confirmed. The decree 
of the lower Court is corrected and modi- 
fied as indicated above. That means 
the plaintiff is entitled to the value of 
only the machinerics described as items 1 
to 3 and 5 in the plaint B Schedule, as it 
originally stood: (Item 4 therein is 
Pinto Oil checkus to which the plaintiff 
is not entitled). A.S.No. 774 of 1970 is 
allowed and O.5.No. 5594 of 1967 shall 
stand Gismissed; Considering the rela- 
tionship of the parties and other circvum- 
stances of the case, I direct the parties to 
bear their respective costs throughout. 


R.S. ———— Appeal No. 126 of 
’ 1975 partly allowed; 

Appeal No. 774 of 

1970 allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. - 


PRESENT:—V. Sethuraman, F. 
Appellant® 


U. 


Ganesa Thevar and others 
Respondents. 


Transjer of Property Act (1V of 1882); section 
45—Suit for declaration of title and possession 
—Widow’s estate enlarging after Hindu 
Succession Act—-Settlement by widow of the suit 
property on her minor daughter. and another 
with a condition—Clancellation of settlement 
and sale by the widow—Suit by purckaser— 
Suit falls within the scope of ‘section 43 of 
Transfer of Property Act. 


N who had a widow’s estate - in „the suit 
property and which was cnlarged by. the 
coming into force of the Hindu Succession 
Actexecuted a settlement in favour of 
one V, the first defendant and her (W’s) 
minor daughter without power of aliéna- 
tion on condition that V would marry 


~ 
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the daughter on her attaining majority. 
Though there was no power to cancel 
this settlement, subsequently N cancelled 
--the settlement and cxccuted a sale deed 
in favour of one ‘G’, G filed a suit for 
declaration and passcssior of the” suit 
property and V was impleadecd. This 
suit ultimately reached the High Court 
in S.A. No. 1589 of 1963, where it was held 
that the cancellation of the gift deed by 
_ *N? was invalid but since W? still retained 
an interest in the property, the matter 
would be solved on the attainment of tke 
majority of the daughter depending on 
whether ske married V or not. 
daughter ‘attained majority and married 
n someone else. G; the purchaser from N, 
filed a suit for declaration of his title and 
possession. ‘Lhe trial Gourt decreed the 
_ suit which was confirmed on appeal. On 
further appeal to the High Gourt by the 
first defendant, 5 a * 


Held, in the present case; there was an er- 
roneous representation that N was autho- 
rised to transfer certain immovable 
` property. She proposed te transfer it to 
` the plaintiff for consideration. 
case the transfer shall, at the option of the 
` transferee operate on any interest- which 
the transferor, N later on acquired at any 
time during. which the transfer subsisted. 
It is now well settled that the contract of 
transfer would subsist solong as the trans- 
feree had nat rescinded the contract and 
had not elected to seek a remedy in 
damages. ‘Lherefore the present case 
squarely fell within the scope of section 
43 cf the Transfer of Property Act and 
the appeal was liable to be dismissed. ` 

>- : { Para, 10.] 
Cases referred to:—- . 


F 
- 


Official Assignee of Madras’ and another v.- 


~ ‘Sampath Naidu, (1933) 38 L.W. 610: 65 
-M.L.J; 588: AIR. 1933 Mad. 795; 
~ Jumma Musjid, Marcara v. Deviak, LL.R. 
(1953) Mad. 427 : (1953) 1 M.L.J. 388 : 
66 L.W. 215: ALR. 1953 Mad. 657 ; 
_ tumma Masjid, Mercara v. Kodimaniandra 
` Deviak, (1962) 2S.G.R.(Supp.)554: (1962) 
2 §.G.J. 303 : (1962) 2 M.L.J. (S.C.) 90: 


(1962) 2 An.W.R. (S.G.) 90: A.L.R. 1962. 


“ S.C, 847 : Hemantha Kumar Das v. Alliantz 
~ Stutigarter Life Insurance Go., Ltä., AA.R. 
` 1938 Gal. 120. \ 
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Appeal. Suit No. 186 of 1970 preferred 
against the Decree of the Gourt of the Dis- 
trict Munsif of Tenkasi in Original Suit 
No. 133 of 1969. 


S. Sitarama Iyer and $. Rajarama Iyer, for 
Appellant. 


K. Sarvabhauman and T.R. Mani, for Res- 
pondents. 


The Court delivered the following 


‘Jupement.—The first defendant is the 
appellant. ‘The suit was filed by the 
plaintiff for declaration of his title and for 
recovery of possession. The suit property 
was purchased by one Angammal as 
guardian: for her minor son Muniyandi 
on 29th May, 1907. Muniyandi prede- 
ceased his mother and she executed. a 
gift deed över the-property on 25th April, 


- 1952 in-favour of her daughter-in-law 


Nachiarammal. In the giftdeed there isa 
reference to a daughter having been born 
through Muniandi and Nachiyarammal. 
This-davghter is named Rajammal, who 


' was-the third defendant in the suit. There 


can: be no dispute about the fact that 
Nachiyarammal had only a widow’s.es- 
tate in the said land until the coming into 
force of the Hmdu Succession Act, as the 
gift document by Angammal, who had 
no rights in the property, couid not en- 
large Nachiyarammal’s interest until 
it was enlarged by the statute. Nachi- 
arammal executed a settlement deed on 
Ist June, 1956 in favour of onc Veluswami 
Thevar, who was the first defendant in 
the suit,-and who is the appellant herein 
and also one minor daughter, Rajammal. 
This Veluswami Thevar is a cousin of 
Nachiyaramma] who, after her husband’s 
death sometime in or about 1952, hed 
been looking after the family consisting 
of Nachiyarammal and her daughter 
Rajammal. It is stated in the docrment 


“that Veluswami should marry Rajammal 


and that they should take the properties 
without any power of alienation, The 
male issue of the two persons would have 
absolute right over the property. Hf 
Veluswamidid not look after the minor 
properly or did not marry her after Rajam- 
mal attained puberty, then thercafter he 
had no interest'in the suit properties: She 
had also made it a condition that Velu- 
sami should not alienate the properties 
and that if any necessity arose therefor 


11] 


the properties would be ‘alienated only 


by Veluswami and Nachiyerammal. The 
settlor had declared ‘that she. had no 
right to cancel the settlement. 


2. On 23rd October, 1957 Nechiyaram- 
mal purported to cancel the said deed and 
thereafter executed a s2le-deed in fevour 
of Ganesa Thevar on: 24th November; 
1958. The purchaser, Ganesa Thevar, 
filed a suit for declaration of his title and 
possession of the property and impleaded 
ir the said suit Veluswari Thevar- and 
another person. This suit ultimately 
reached this Gourt in S.A. No. 1589 of 
1963. By a judgment dated 18th July, 
1967, construing the settlement of Ist 
June, 1956, this Gourt Feld that there was 
a transfer iz presenti of the suit property in 
favour of Veluswami and Rajammal,' that 
the cancellation by Nachiyarammal of 
the said setlement deed on 23rd October, 
1957 was invalid and that Nachiyarammal 
still retzined some interest in *he property 
because Veluswami could not by himself 
alienate this property. In, the course of 


the judgment the learned Judge pcinted. 


out the . following : 


“The whole of this tangle would be- 


solved within a fairly short time: The 
second plaintiff’s dzughter (Rajammal) 
is aged about 15, and if she indicates 
that she is not willing to marry which I 
take it can happen only after she attains 
majority or if she marries scmebody else 
which. I take it she can do so after she 
completes 16, because the second plain- 
tiff would be her guardian and she can 
certainly arrange for her marriage, then 
this problem will be-solved in one way. 
If, on the other hand, the second plain- 
tiff’s daughter marries the first defen- 
dant the problem will be solved in ano- 
ther way. ” a ; « 


3. Rajammal attained puberty ard she 
is said to have married one Dharmar The- 
var on Ist November, 1968, and not Velu- 
swami. The purchaser from Nachiyaram- 
mal, Ganesa Thevar, who was the first 
plaintiff ir the earlier proceedings which 
came to this Court in S.A..No:- 1589 of 
_ 1963 has come forward with this suit for 

declaration of his title and recovery of 
possession of the suit..property. He 
claimed that.defendants 1 and 2 haa tres- 
passed on the property “and, that” -the 
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property belonged to him by tte sale. 
Defendants 1 and.2 resisted the suit saying 
that Rajammal had not married Dkarmar 
Thevar, that she had married the first 
defendant and that the sale deea dated 
24th November, 1958 was not valid and 
true, as Nachiyarammal had no right or 
title to the suit property on that date. The 
third defendant, Rajammal, then a minor 
through her guardian, filed a written 
statement saying that she had married. 
Dharmar Thevar and that the first defen- 
dant had forfeited his right in the suit 
property .as thcre was no marriage 
between her and the first cefendant. 


4. The trial Court decreed the suit as - 
prayed for by the plaintiff. On appeal the. 


learned Subordinate Judge confirmed 
the judgment of the trial ‘Court. | 


In the present appeal filed by the first 


5° ` © « bof 
defendant in the suit, the first question. 


raised is as to whether the third defendant 
Rajammal was married to the first defen- 
dant as claimed by him or whether, she 
was married to the fourth defendant as 


claimed by them. In support of the- 
claim that the said’ Rajammal had married, 


the first defendant the learned counsel for 
the appellant relied on a marriage invita- 
tion Exhibit B-1 te show that the marriage 
between him and the said Rajammal took 
place on 9th September, 1968. There were 
Exhibits B-4 and B-5 produced by the 
printer, to show that 100 invitations were 
printed. Exhibits B-4 and B-5 were in 
the name of one Sivanu Thevar. This 
Sivanu Thevar was notexamined. D.W. 
3, aformer M.L.A. was said to have fixed 
the muhurtham. He brought the invita- 
tion Exhibit B-1 and he claimed to have 
attended the marriage. The trial Gourt 
has discussed the above evidence in para- 
graphs 18 to 21 of its judgment and has dis- 
bélieved the’ case of the first defendant in 

this behalf. In paragraphs 22 and23 the 
trial Court has discusicd.the oral evidence” 
of- D.W. 1 and also considered Exhibit 
B-2 which is a registered marriage agree- 

ment dated Ist November, 1968. The 

question as to whether Rajammal was a 


major atthe time of the marriage has also ` 


been gone into and it was held agreeing 


with the submission of the fourth defendant . 


that Rajammal was married to the fourth 
defendant and that she was married after 
she attained majority. 
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6. It was the corrcctness of this finding 
whick was canvassed before me. The 
question as to whether the third-defendant 
was married to the fourth defendant or 
not is to be determined on the apprecia- 
tion of evidence in ‘this case. The two 
Courts have concurrently taken the view 
that the marriage between defendants 
3 and 4 took place. I see no reason to differ 
from the concurrent findings of fact of the 
Courts below. 


The learned counsel for the appellant 
then submitted that Rajammal had not 
attained majority at the time when she iS 
said to have married the fourth defendant 
on 9th September. 1968. The learned 
counsel for the respondents relied on 
Exhibits A-7 and A-8 to show that a child 
was born to Rajammal on or about Ist 
October, 1969 where her age was describ- 
ed as 20 and that Rajammal died on 7th 
October, 1969 when again her age was 
declared as 20. It was submitted that. 
entries in the register of births and deaths 
could not or would not be pdsitive evi- 
dence. Reliarcc is placed on the decision 
in Hemanta Kumar Das v.Alliantz Stuttgarter 
Life Insurance Go., Ltd.1. The proposition 
laid dowri in that case was that entries in 
the names of persons in a register of births 
or deaths or marriagescould not be positive 
evidence of the birth, death or marriage 
of such persons unless their identity was 
fully proved. In this case therc is no diffi- 
culty about the identity of Rajammal as 
the birth and dcath recorded in Exhibits 
A-7 and A-8 has not been disputed till this. 
date. Itis too late in the day now to say 
that the entries in Exhibits A-7 and A-8 
cannot be given evidentiary value. 
The lower Court has referred to the fact 
in Exhibit A-]1 that Rajammal had been 
described as being 10 years old. Exhibit 
A-11 1s a copy of the plaint in O.S. No. 125 
of 1961. If she was 10 years old then, 
then by the time she got married she 
would have been 18 so as to have attained 
majority. I consider that there 
enough material to support, the conclu- 
sion of thc Court below on this point. 
In fact, the question as to whether Rajam- 
mal had attained the majority does not 
appear to have been taken m the Gourts 
‘below. However, it is unnecessary to 
pursue this point further in view of my 


1. A.LR: 1938 Cal. 120. ` 
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conclusion that there are enough mate- 
rials to show that.she had attamed the 
majority. 


7. Wher once the third defendant is 
proved to have married the fourth defen- 
dant, the question that arises is whether 
the first defendant has any title to the suit 
property. In a way this matter has been 
decided by this Court on the earlier oc- 
casion in S.A. No. 1589 of 1963. It has 
been held that if Rajammal indicated that 
she wasnot willing to marry Velvswami, 
then the defeasance clause would operate, 
that Veluswemi would be divested of his 
estate. In view of the seid judgment it 
follows that the first defendant cannot 
claim any right in the property under the 
settlement deed of the 1st June, 1956. 


8. It was then contended on behalf of 
the defendants that the plaintiff had no 
right in the suit property because Nachi- 
yarammal had no title to the property at 
the time when she sold it. The answer 
of the plaintiff was that as a result of the 
defeasance clause operating the settlement 
in favour of.Veluswami and Rajammal fail- 
ed and Nachiyarammal became: entitled 
to the property by reason of a reversion. 
The contention’ urged on behalf of the 
appellant was that the right which Nachi- 
arammal'had was-only spes successionis 
so that any‘alienation thereof was prohi- 
bited by section 6 of the Lrarsfer of 
Property Act. ‘he learned counsel for 
the appellant relied ‘in this connection on 
a decision of this Court in the Official 4s- 
signee of Madras and another v. Sampath 
Naidu*. In that case a Hindu reversioner 
executed a mortgage in respect of the 
property while it was in the possession cf 
a limited owner. On the death of the 
limited owner he became entitled to the 
property. The question was whether sec- 
tion 43 of the Transfer of Property Act 
would apply. A Bench of this Gourt held 
that the alienation by a reversioner had 
been prohibited by section 6 (a) of the 
Transfer of Property Act and that szction 
43 did not apply in such 2 case to save the 
transaction. 


9. Unfortunately for the appellant this 
decision has been directly overruled bya 
subsequent Full Bench cf this Gourt in 


1. (1933) 65M:L.J.588: 38L.W.610:A.IR.~ 


~ 1933 Mad.795. > 


ay] 


Fumma Masjid, Marcara v. Deviah* 
and this decision of the Full Bench has 
been affirmed by.the Supreme Gourt m 
the Jumma Masjid, Mercara v. Kodimani- 
andra Deviah®. Considering this 
argument as.to the interaction of section 
6 (a) on section 43 of the Transfer of 
Property Act the Supreme Gcurt observ- 
ed at page 562 as follows : 


4 The two provisions operate on diffe- 


tent fields, and under different condi- 
tions, and we see no ground for reading 
a conflict between them or for cutting 
down the ambit of the ene by reference 


to the other.. In our opinion, both of . 


them be given full effect on their own 
terms, in their respective spheres.. ‘To 


hold that transfers by persons who have >` 


only a spes successionis at the date of 
trarsfer are not within the protection 
afforded by section 43 would destory its 
utility to a large extent.” 


Again at page 563 it was observed as fole 


Jows while noticing a contention that 
there could be no estoppel agzinst a sta- 
tute -— . - È 


‘* But here the matter does not rest only 


on section 6 (a). We have in addition> 
section 43, which enacts a special pro- 
vision for the protection of transferees 


for consideration from .persons .who™ 


represent that they have a present title, 
which, in fact, they have not. And the 


point for decision is simply whether on- 


the facts the respondents are entitled to 
the benefit of this section: .If they are, 
as found by the Courts below, then the 
plea of estoppel raised by them on the 
terms of the section is one pleaded 
under, and not against the statute. ” 
At page 568 the learned Judges observed 
as follows : eo 
“The decision in the Oficial Assignee, 
Madras v. Sampath Naidu?,is in our view, 
erroneous and was rightly overruled in 
the decision now under appeal.” 
10. Unfortunately section 4. of the Trans- 
fer of Property Act does not appear to 
have been specifically referred to in the 





1. (1953) 1 M.L.J. 388: 66 L.W. 215: 1.L:R. 
(1953) Mad.427: A.I.R. 1953 Mad. 637.” 

2. (1962) 2$.C.J. 303 : (1962) 2 M.L.J. S.G. 
90: (1962) 2 An.W.R. (S.G.) 90: (1962) 2 
S.C.R. (Supp.) 554: A.I.R. 1962 S.C. 847. 


3. (1933) 65 M.L.J. 588: 38 L.W. 610: A.LR. 


933 Mad. 795. 
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Courts below. That section provides as 
follows :-— l 


“43. Where a person fraudulently or 
erroneously represents that he is autho- 
rised, to transfer certain immovable pro- 
perty and professes to trånsfer such 
property for consideration, such transfer 
shall, at the option of the transfcree, 
operate on any interest which, the 
transferor may acquire in such property 
at any time during which the contract . 
of transfer subsists. ; À 


Nothing in this section shall impair th€ 
‘right of transferees in good faith for 
consideration “without notice of the ' 
existence of the said option. -” 


In the present case there-was an erroneous]. 
representation that Nachiyarammal was 
authorised to ‘transfer certain immovable 
property. She professed to transfer it to 


_the plaintiff for consideration. In such a 


case the transfer shall, at the option of the 
transferee, operate on any interest which 
the - transferor, Nachiyarammal, later on}. 
acquired - at any- time. during ‘which the 
contract of transfer subsisted. It is now 
well settled that the contract of transfee 


-would subsist so long as the transferer 


had not rescinded the contract. and had| ` 
not elected. to seek a remedy in damagess 
Therefore, the present case squarely fallt 


. within the scope of section 43 of the-Act 
‘and the learned counsel for the appellant 


was not in a position to say how, apar) 
from the inconsistency with section 6 (a- 
which has-already been disposed of, sec- 
tion 43 had no scope for application-here. 
in: - 


11. The last point that was urged on 
behalf of the appellant was that the | 
present suit was barred by res judicata . 
because the plaintiff himself featured in ` 
the earlier suit and that the proceedings in 
that suit had ended against him. It was 
also submitted that the right of Nachiyar- ` 
ammal to alienate the property had been 
found against in those proceedings. The. 
submission was that the point as to whether 
Nachiayarammal could alienate the 
property was thus barred by the principle 
of res judicata. The Courts below have 
pointed out that the bar of res judicata does 
not operate here because the present suit 
has arisen on account of changed cir- 
cumstances. The changed | circumstan- 
ces are the marriage of Rajammal with a 


2 
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third party and not with the first defen- 
dant,so that the defeasance clause opera- 
tec. The present cause of action 1s thus 
wholly on different facts and, therefore. 
the plea of res judicata has no scope for 
application. This plea was rightly rejcct- 
ed by the Courts below . 


12. The second appcal fails and it 1s dis- 
missed. No order as to costs. No leave, 


S.J. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

PRESENT :—N. S. Ramaswami, T- 


Ethicon Inc. of U.S. . Highway No. 202 
Bridgewater Township’ Somerville 
New Jersey, U.S.A. Opposition No. 
MAS. 637 es Appellant” 





Appeal dismissed l 


U. 


Equipments and Systems (P). Ltd., 


Narayaneeyam, 373/8, _.Thamaran . 
kulagara,. Tripunithura, State. of 
Kerala os Respondent. 


Trade and Merchandise Marks Act (XLIII of 
1958), section 1. (a)—Registration, of Trade 
Mark restationery articles—Opposition -by 
manufacturer of certain surgical goods—Trade 
mark held not similar—Opposition rejected. 


The Assistant Registrar of Trade Marks 
registered the trade mark‘Efficon’in respect 
of certain stationery articles like copying 
machine, carbon paper, copying ink, etc. 
The appellants, M/s. Ethicon Inc. of 
U.S.A. who manvfacture certain surgical 
goods under the registcred trade mark 
‘Ethicon’ opposed the registration of the 
trade mark ‘Eficow. This was overruled 
by the Assistant Registrar. 


On appeal, — 


Held, The goods of the appellants can 
have possibly only a limitcd market and a 


limited class of purchasers, who are not, 


likely to be deceived or confused, by the 
appearance of the stationery goods of the 
respondents under the trade,.mark‘Efficon’, 
Also, the respondents are not seeking to use 
the same trace mark as that of the appel- 
jants, though phonetically there-might be 





* A.A.O. No. 507 of 1973, 3rd December, 1975. 
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a good deal of similarity, between one 
mark and the other. ‘Hfficon’, which is 
sought tobe registercd by the respondentS 
is undoubtedly uninvented word as‘Ethi~ 
con’ itself is. [ Para. 10.] 


There is no likelihood of deception or con” : 
fusion m registering the trade mark ‘Eff- 
con’ for the stationery goods of the res- 
pondent. [Para, 11.] 


Cases referred to :— 


T.B. and Sons v. Prayag Narain, (1940) 
2 M.L.J. 151: 67 LA..212: 52 L.W. 25: 
ALR. 1940 P.G. 86; Somerville v. 
Sohembri, (1887) 12 A.G. 4523; Rustom Ali 
v. Bata Shoe Company, A.L.R. 1957 Cal. 
120; Nestle’s Products v. Milkmade Gorpora- 
tion, A.ILR. 1974 Delhi 40; Sunder Parma- 
nand v. Galtex (India) Itd., A.LR. 1969 


` 


Bom. 24. 


Appeal against the order of the Assistant 
Registrar of Trade Marks; dated 21st 
November, 1972 and mace in Applica- 
tion No. 255064. 

M. Srinivasan, for Appellant. 


V. Natarajan of M]s: King and Patridge,. 


. amicus curiae, for Respondent. 


The Court made the following 


OrvER.—This appeal is against the order 
of the Assistant Registrar of Trade Marks, 
Macras, registering the trade mark 
‘Efficon’ in Part A of the Register in 
respect of certain stationery articles such 
as copying machine, carbon paper, copy- 
ing ink, copying paper, ctc., included in 
class 16. The opponents, who are the ap- 
pellant before me is, Ethicon Inc. cf U.S.A. 
who manufacture certain surgical goods 
such as‘Sterilising Fluid and Sutures(Gat- 
gut)’ under the registercd trade mark 
‘Thicon’. The-appellants opposed the 
registration of the trade mark ‘Efficon’ 
applied for by the respondents before me, 
on several grounds. The opposition kas 
been overruled by the Assistant Registrar 
and ‘registration ordered. Now, in this 
appeal, the opponents (appellants) press 
their opposition only under section 11 (a) 
of the Trade and Merchandise Marks Act, 
XLIII .of 1958. Itis their case that the 
registration of the trade mark ‘Efficon’” 
would-lead to deception and confusion. 


2. Regarding this aspect, the Assistant 
Registrar has pointed out that the gocds 
of the opponents have a limited market 
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in that, they being. surgical goods, are 
marketed only to a limited “class of pur- 
chasers, thet such purchasers would well 
be aware of the fact that the goods are 
manufactured by ETHIGON Inc. of the 
U.S.A., and marketed by their licensces ın 
India, viz.,.M/s. Johnson and Joknsoa 
Limited; and that,such class of purchasers 
would,in no way be confused or deceived 
if the stationery articles manufactured 
by the respondents herein are also in the 
market. It is also pointed out that the 
goods for. which the respondents have 
asked for registration of the trade mark 
*““Efficon’ are of an entirely different class 
from those for which the appcllant’s trade 
mark relatcs, ana that, therefore, there is 
no chance of any deception or confusion. 
g-. However; Mr.M. Srinivasan, learned 
counsel for the appellants, contends that 
in spite of the fact that the goods manu- 
factured and marketed by the appellants 
are entirely of a different class from those 
for which the respondents seek registra- 
tion of the mark ‘EFFICON’, still, 
there is the chance cf the purchaser of the 
respondents’ goods being deceived or 
confused to think that those goods have 
some trade connection with the appellants. 
It ıs pointed out that the appellants’trade 
mark * THICON ° has a wide-reputation, 
_ that its goods have a wide market in India, 
and that, therefore, allowing the resposj- 
cents, the use of the trade mark ‘EFFI- 
GON’, which is deceptively simliar to 


the registered trade mark of the appel-. 


lant would undoubtedly cause confusion. 


4. Ona careful consideration, Lam of the 
view that the opposition of the appellant 
under section 11 (a) of the Act is not sus- 
tainable. > ` ; i 


ge The earliest case wt ich can be useful- 
ly referred to in this connection is TB. 
& Sons v. Prayag Narain!. That was a 
case when the law of Trade Mark had not 
beer. codified in India. 


thatin England. 
of the trade mark called Elephar t Mark, 


in respect of manufacturing and markct-* 


ing of cigarettes and .smoking . tobacco 
sued another, who used the same mark, 
siz., Elephant Mark,in respect of chewing 
tobacco. In spite of the fact. that whai 





1. (1940)-2M.L.J. 151 : 67 I.A. 212: 52 
L.W. 25: ALR. 1940 P. C. 86. 


MLJ—16 


; ) The law then, 
applicable to this country was the same as ` 
In that case, the owner ` 


was used by the opposite party was not 
merely a mark sjmilar or deceptively 
sumilar to that of the aggrieved party, 
but it was one and the same mark, and 
the further fact that the goods of the two 
parties are not totally dissociated from one 
ancther, the Privy Council held that the 
person who was using the mark for chew- 
ing. tobacco cannot be prevented from 
doing ‘sc’ on the ground of any deception 
or confusion. At page 87-88, their Lord- 
ships‘ of the Privy Council observed : 


‘£ There can obviously be no moncpoly 
in- the use of the trade mark. A 
manufacturer of cigarettes under an 
‘undoubted trade mark such as an 
animal, or any other device cannot le- 
gally object to the use of the identical 
mark on say, hats, or soap, for the sim- 
-ple reason that purchasers of any of the 
latter kinds of goods could not reason- 
ably: suppose, even if they weré well 
acquainted with the mark’as used on 
cigarettes, that its rse on hats or soap 
denoted that these goods were manv- 
factured (sec Somerville v. Sokembri*) 


6. This case has been followed by the 
Calcutta High Court in Rustom Ali v. 
Bata Shoe Gompany?, That was a case 
where the registered trade mark ‘bata’ 
of the Bata Shoe Company was sought 
to be used by another person for lungies. 
On the principles laid down by the Privy 
Council, the Galcutta High Covrt held 


‘ that the Bata Shoe Gompany cannot be 


heard to say that by the use of the trade 


' mark ‘beta’ in respect of lungies, there is 


likelihood of any deception or confusion, 
47. The Delhi High. Court has followed 
the ‘above Privy Council decision. in 
Nestle’s Products v. Milkmade Corporation}. 
That was a case where the appellants 
before the High Court were the registered 
owners of the trade mark ‘ Milkmaid’ in 
respect of condensed milk. The respon- 
dent before the High Court used -the 
Trade mark ‘ Milkmade’ ir respect of 
biscuits and toffees. The Delhi High 
Gourt ‘said that the Nestle’s Products - 
Limited have no cause of action as 
against the respondent, who used the 
trade mark ‘Milkmade’ in respect of 
biscuits’and toffees. 





1. (1887) 12 A.C.453. 
2. A.I.R. 1957 Cal. 120. 
3. A.LR. 1974 Delhi 40. 
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$. Mr. Srinivasan very much relics on 
the decision of the Bombay High Gourt 
in Sunder Permanand v. Galtex (India) Ltd.?. 
That was acase where the appellants 
before the Bombay High Court wanted 
registration of the trade mark ‘caltex’ for 
watches and certain other goods. The. 
respondent there was Caltex(Incia) Ltd., 
the reputed company, which deals in 
petrol and petroleum products through- 
out India. In spite of the fact that the 
-goods for which the appellants therein 
wanted the trade mark, ‘caltex’ to be re- 
gistered had nothing to do with petrol or 
petroleum products, which are goods of 
the respondent before that High Court, 


it was held by the Division Bench that” 


registration of the trade mark should be 
refused, for the appellart. 
g. But, that case is clearly distinguishable 
on facts. There, the High Court has, as 
a matter of fact, found that the appellants 
bad chosen the trade mark ‘caltex’ for 
registration in order to decetve the public. 
Further, as pointed out by the Bombay 
High Court, petrol and petroleum produ- 
cts of the respondent are used by persons - 
all over India in citics and in villages in | 


different walks of life, rich or poor,literate:- 


or illiterate. The potential market for 
‘the watches and other goods manufactur- 


ed by the appellants before the Bombay 


‘High Gourt was also similar to that of the’ 
existing market of the respondent in the 
sense that the goods of both parties are not 
-special goods. They are goads which 
‘ would bs purchased by the common man. 
‘It was under such circumstances the 
‘Bombay High Gourt held that in spite of 
the twa scts of goods being of an undoub- 
tedly different class, there is likelihood of 
deception or confusion. The Bombay 
High Court has recognised the fact that. 
the question of deception or confusion 
‘has to be decided on the facts of each case., 
At pages 25 and 26, ithas been observed 
‘by the Bombay High Gourt. thus:] #; 


“One must rever forget that what sec- 
tion 11 (a) requires to be decided is 
whether the mark sought to be regis- 
tered is likely to deceive or cause con~ 
‘fusion. That likelihood must vary on 
the facts of each case. Human conduct 
is varied and complex. The impor- 
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tance of a particular fact or facts may 
vary in the perspective of the totality of 
the facts of each case. The importance 
of a particular fact may increase or 
diminish when considered in combina- 
tion with different sets of facts. What 
has to be decided in a case is whether 
on the totality of the facts of that case, 
it is likely that there would be decep- 
tion or confusicn. It would therefore, be 
totally misleading to rely only on 
some individual fact or facts from a 
decided case and put emphasis on them 
without taking into account other facts 
in combination with which that parti- 
cular fact was looked upon as yielding 
any principles. All factors which are 
likely to create or allay deception or 
confusion must be considered in com- 
bination. Broadly speaking, factors - 
creating confusion would be for exam- 
ple, the nature of the mark itself, the 
class of customers, the extent of the re- 
putation, the trade channels, the exis- 
tence of any connection in the course 
of trade, and several others. Of course, 
it need not be stated that it wovld not 
be that all such facters would exist in 
each and every case. ”’ 


ro. I have already indicated several of 
the distinguishing - features in the case 
before the Bombay High Gourt ,.which 
influenced the Court’ in coming to the 
conclusion that there is likelihood of 
deception or confusion, in spite of the fact 
that the goods were totally different from 
one another. One additional factor 
which may also be noticed is that the pet- 
roleum products of Galtex India Limited, 
ate advertised throughout India very 
widely, the company spending very huge 
amounts for advertising alone. Their 
sales in a year run into several crores of 
rupees. Therefore, that case cannot he 
equated with the case now under consi- 
deration. The goods of the appellants 
can have possibly only a limited market 
and limited class of purchasers, who are 
not likely to be deceived or confused, 
by the appearance of the stationery goods 
of the respondents under the trade mark 
“EFFIGON”. It is also to be noticed 
that the respondents are not seeking to 
use the same trade mark as that of the ap- 
pellants, though phonetically there might 
be good deal of similarity between one 
mark and the other. “EFFIGON”’, which| . 
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is sought to be registered by the respon- 
dents is undoubtedly uninvented word as 
“ ETHIGON? itself is, 





zx. Under these circumstances, I agree 
with the conclusion of the Assistant 
|Registrar that there is no likelihood of 
deception or confusion in registering the 
trade mark ‘ EFFIGON?’ for the statio- 
nery goods of the respondent. The 
appeal fails and the same is accordingly 
dismissed. 





12. I record my appreciation of the 
assistance rendered by V. Natarajan, 
amicus curiae for the respondent. There 
will be no order.as to costs. 


S.J. 


were 


Appeal dismissed- 





{FULL BENCH] > 


IN THE HIGH GOURI OF JUDIGA- 
TURE AI MADRAS. 


Present:—P.S. Kailasam, Officiating Cheif 
Justice, G. Ramanujam and V. Balasubra- 
manyan, Ff. od 


The Chief Controlling Revenue 
Authority, Board of Revenue, Madras 
Petitioner* 


a 


J. 


Jagadambal and |V. Chinmayananda 
Reddiar 


{A) Stamp Act (11 of 1899), section§2 
(15) and-(24)—Agreement to take properties 
Otherwise than witk reference to devolution 
Contemplated by will—Whether partition or 
settlement—Partition possible between co-owners 
not kaving absolute or equal rights. 


(B) Transfer of Property Act (1V of 1882), 
section 5—Scope. . 


Section 5 of the Transfer of Property Act, 


States that “‘transfer of. property” mezns 
an act by which a living person cor veys 
property, in present or in future, to one 
or more Other living persons. “Property”, 
therefore, includes property in future, 
1.é., the person with vested interest is 
also owner of the property along with 
the limited owrer, who will also be en 





* Referred Case-No. 1 of 1975. - i 
Ist April, 1976. 


Respondents, ` 


owner however limited her rights may be 
as between these two persons. They 
need not be absolute owners of the entire 
property or any portion of it. Partition 
is possible between two co-owners who 
may not have absolute. or equal rights. 
Though section 5 of the Transfer of Pro- 
perty Act, relates to transfer inter vivos of 
property, including future interest, by 
a conveyance, it is equally applicable to 
wills also. In the instant case, it may be 
noted that the document in question was 
executed in settlement of disputes between 
the two parties. There is no difficulty in 
holding that this document was executed 
in settlement of the disputes between the 
two persons entitled to the same prcfer- 
ties, who agreed to divide them amongst 
themselves in a particular manner. 

[ Para. 3.] 


Case referred to the High Court by the 
Ghief Controlling Revenue Authority, 
Board of Revenue, Madras, under section 
57 (1) of the Indian Stamp Act, 1899, 
tofanswer, the -following point. 


“Whether the document No. & of 1970 
of the Sub-Registrar’s Office, Mannar- 
gudi, dated Sth December, 1969 cxe- 
cuted by the first and the second respon- 
dents who have agreed to take the pre- 
perties recited- in the said document 
‘otherwise than with reference to the 
mode of devolution contemplated under 
the Will executed by Sreenivasa 
Reddiar, dated 2nd October, 1941, is 
a partition chargeable under Article 45 
-of Schedulel of the Indian Stamp Act,or 
a deed of settlement chargeable under 
Article 58-A of the Indian Stamp Act, 
or any Other Article under the Act?” 


Manivannan, the Additional Government 
Pleader No. II on behalf of Petitioner, 


R. Srinivasan, for Respondents. 


The Jucgment of the Court was delivered 
by 


Kailasam, Ofig. CF.—This case is refer- 
red under section 57 (1) of the Indian 
Stamp Act, by the Chief Gontrolling 
Revenue Authority, Board of Revenue, 
Madras.The first respondent, Jagadambal 
is the first wife of Srinivasa Redciar. 
The second respondent, Chinmayanandg 
Reddiar, is the sister’s son of Srinivasa 
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Reddiar. Srinivasa Reddiar executed a 


Will on 2nd October, 194] bcqueathing- 


the properties mentioned in the’ Will 
to the first respondent—first wife and 
stating that she should administer them 
and pay the debts incurred by him by 
sclling the properties and that out of 
what remained after liquidating the debts, 
the properties should be enjoyed by the 
second respondent-aftcr the dcath of the 
first respondent. Srinivasa Reddiar died, 
and there were Gisputes as to-their rights 


under the Will. There was a compromise, ` 


and the respondents executed 2 document 
on 5th December, 1969, by which the pro- 
perties described in Schedule A were 
allotted to the share of the first respondent 
and the properties described in Schedule 
B were allotted to the second respondent 
who wovld be entitled to absolute rights 
over the properties so allotted to him and 
the first respondent would be entitled only 
to a life estate in the properties allotted 


to her. When the document was present-. 


ed for registration before the Sub-Regis- 
trar, Mannargudi, as a partition deed 
chargeable to stamp duty under Article 
45 of the I Schedule to the Indian Stamp 
Act, he impounded it and referred the 
matter to the District Registrar. The 
District Registrar construed the document 
asa settlement deed and not a partition 
deed and charged ar additional stamp 
duty af Rs. 1,790 and a penalty of Rs, 5. 
The responderts filed an appeal to the 
Board of Revenue and the Board of 
Revenue confirmed the view cf the Dis- 
trict Registrar holding that the document 
was a settlement deed. Aggrieved by 
the order of the Board of Reverue, the 
respondents filed a writ petition befcre 
this Court, Writ Petition No. 3254 of 
1971, and this Gourt directed the Beard 
on Ist August, 1973 to refer the matter 
to this Gourt under sectior 57 (1) of the 
Indian Stamp Act.: Thus, the Board of 
Revenue has referred the following point 
to this Court: 


“Whether the decument Ne.8 of 1970. 
of the Sub-Registrar’s Office Mannar- 
gudi, dated 5th December, 1969 exc- 
cuted by the first and the secono res- 
pondents by which the first and second 
respordents have agreed to take the pro- 
perties cited in the said docum2nt,other- 
wise than with reference to the mode 
of devolution contemplated under the 
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will executed by Srinivasa Reddiar- 
dated 2nd October, 1941, isa partition 

chargeable under Article 45- of Sche- 
dule I of Indian Stamp Act, or a deed 

of settlement chargeable under Article 

58-A of thc Indian Stamp Act, or any 
other Article under the Act.” 


2. The document im question, after- 
reciting the terms of the Will, which pro- 

vides that A and B schedule properties- 
therem should be enjoycd by the first 
respoudent for her lifetime and would vest 

with the secona respondent after her 
lifetime, recitcs' that there were disputes. 
between the two respondents after the 

the death of Srinivasa Reddiar and the 

matter was settled by the well-wishers: 
and that the A Schedule properties were 

allottcd to the first respondent to be 

enjoyed for her lifetime and’ would: vest 
in the sccond respondent after her life-- 
time and the B Schedule properties were - 
allotted absolutely to the second respon-- 
dent. 


3. It was contended or behalf of the- 
Revenue that by this document the 
second respondent became entitled to- 
B schedule properties immediately and 
thereby acquired more rights thar other-- 
wise given to him under the will. Accord- 
ing to the Revenue, this amounted only 
to a settlement. Ihat it cannot be a. 
settlement is very clear. ‘Settlement’ is 
defined under section 2 (24) of the Stamp: 
Act, as a non-testamentary disposition 
in writing of moveable or immovable pro-- 
perty made (a) in consideration of 
marriage; (b) for the purpose of distribut- 
ing property of the settlor among his 
family or thosc for whom he cesires to- 
provide, or for the purpose of providing: 
for some person dependent on him; or (e) 
for any religious or charitable purpose.. 
Itis obvious that the dacument was not 
exccuted for any of the purposes men- 
tioned in section 2 (24) of the Act, and, 
therefore, cannot be a settlement. ‘The 
question is whether it is an instrument of 
partition as defined under section 2 (15) 
as meanirg any instrument whereby co- 
owners of any property divide or agree 
to divide such property in’ severalty. 
The argument advanced on behalf of the- 
Revenuc is that the second respondent 
was not entitled to any immediate right 
in the properties at the time wher the: 


HT] 


document was executed and, therefore, he 
cannot be classified as a co-owner. . We 
are unable to accept this contention, for, 


section § of the Transfer.of Property Act, . 
‘states that ‘transfer of property’ means an . 


dact by which a living person conveys pro- 
jperty, in present or in future, to onc er 
\more-other living persons. ‘Property’, 
‘therefore, -includes a property in future, 
ie., the person: with, a vested interest is 
also 
Jthe limited: owner, who will also be an 


owner however limited her rights may be. 


las between these two persons.’ They necd 
inot be absolute owncrs of the entire pro- 


Iperty or any portion of it. Partition 1s- 


possible between two co-owners who may 
not Have absolute” or ‘equal rights. 
Though section 5 of’ the Transfer of 


Property Act, relates to transfer “inter vivos - 
jof property, including the ‘future interest- 
\by a conveyance,it is equally applicable to | 


iwills also. ‘In this case, it may ‘be noted 


ithat the document in.qtiestion. was cxe- , 


cuted in settlement of disputes between 
the two parties. ‘We do not see any diffi- 


Iculty in holding that this document was . 
executed in settlement of the disputcs | 


between the two persons who are entitled 
to the same properties, who agrecd to 
divide them amongst themselves in a parti- 


cular manner. Weare satisfied that the . 


document ir question is only a'parti- 
tion and we answer the referrence accord- 
ingly. 


; l x Y 
RS - “Question answered; 
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"LURE AT MADRAS. 
Present:—M.M. Ismail, F. 

Messrs. L.-Mahadeviak and Sons ani 
others - ` 
g. 7 à 
State Bank of Mysore © Réspondent 
Usursious Loans Act (Central. Act X of. 
1918) as amended by Madras Act (VIL of 
1937) section 3 (2) (by proviso—Applicability 
—Presumption - regarding -excessive rate- of: 
interest —Interest at 11 per cent per annum 


` with half-yearly rests in. favour of bark not |: 


excessive in the circumstances of. the’ case. 


Where the appellants had not satisfied 
the Gourt. that they, were -agriculturists 


— 
ca 
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coming within the provise to the Explana- 
tion under section 3 (2) (b) of the Usuri- 
ous Loans Act, they are not entitled to any 
relief. with .reference- to the said proviso 
on the ground that they were agriculturist{s 
and censequently, the provision for pay- 


_ment-of compound interest in the jnstart 


case per seshall not be presumed to be 
excessive. : [Para. 3.1 


No hard and@ fast rul2 can be laid down 
with -reference ‘to the rate of interest or 
with reference to. the nature of interest, 
whether simple or compound, for the 
purpose of determining whether: the 
rate of interest in a particular case is exces- 
sive or not,“ ' l [Para. 5.] 


. Where there was no evidence of the ruling 


rate of interest ic the market at the time 
the Joan was taken or about the value 
of the property given as security therefor 
and the lender was a bank subject to 
certzin “regulations and control by the 
Reserve Bank of India anc the promissory 
note referred to interest at five pe rcent 
over the Reserve Bank rate rising and 
falling, on the face of it, the rate of interest 
at 11 per cent. per annum with half-yearly 
rests, provided by the lower Gourt cannot 
be prima facie said to be excessive. [ Para,5] 


~ 


Case referred to: — 


Sri Nageswaraswamit Bhakta Veluguri Sara- 


. yohapya Gupta V. Gaddam Lazaras, (1954) 


M.W.N. 684. 


Appeal against.the decree of the Court of 
the Subordinate Judge, Nilgiris at Goota- 
camund in Original Suit No. 69 of 1970 


N. Varadarajan, for, Appellant. 


C. S$. Vidyasankar and V. Narayanaswami, 
for Respondent: - 


The Gourt delivered the following : l 


Jupement :—The defendants m O.S.No. 
69 of 1970 on the file of the Court of the 
Subordinate Judge of the Nilgiris at 
Ostacamund are'the appellants herein 
and the appeal itself lies within a very 
narrow’ compass. The respondent insti- 
tuted the suit on the foot of an equitable 
mortgage, for recovery of a sum of Rs, 
2,00,000 with interest which amounted 
to Rs. 62,466.10 p. On 24tn May, i967, 
admittedly, the appellants executed a 


‘promissory note in favour of the respon- 
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dent herein for the said sum of Rs.2,00,000 
uncertaking to pay interest “ at 5 per cent 
over the Reserve Bank of India rate rising 
and falling with a minimum of 11 per cent 

- per arnum with quarterly rests.” One 
- of the points that'appears to have been 


urged on behalf of'the appellants before ` 


the trial Court was that the rate of interest 
wasexcessive. The trial Court considered 
this question and held thac 11 per cent 
interest per annum with quarterly rests - 
was excessive and 11 per cent interest per - 
annum with half-yearly rests from 24th 
May, 1967, to the date of plaint would be 


reasonable and thereafter it provided for - 


interest at 6 per ceri per annum till reali-' 
sation: The defendants ir the suit bave 
` preferred this appeal questioning the 
award of this interest at 11 per cent with 
half-yearly rests. The appellants have” 
claimed that they would be liable to pay 
only simple interest at 11 per cent per’ 
apnum frcm 24th May, 1967, to 4th 
March, 1970. Consequently the only 
-question -that arises for consideration in 
this appeal is whetl er the award of interest 
at 11 per cent per annum with |alf-yearly 
rests Ey the trial Gourt can be said to be 
illegal frem any poirt of view. 


qa. Mr. Varadarajan, the learned counsel 
for the aypellants, first ccntended’ that 
vider the proviso to sectio? 3 (2) ( b) of- 
` the Usuriovs Loans Act, 1918 (Central- 
Act X of 1918) as amended by Madras 


Act VII! of 1937, in the case of loans to - 


z agriculturists, if compound interest is” 
charged, the Gourt stall presume that 
the interest is excessive. 


3. Admittedly, the appellants herein 
did not put. forwardFany case m their 
writter statement that they were agri- 
culturists ard consequently, under the 
Proviso to sectior 3 (2)'(b) of the Geutral 
Act as amended by the Madras Act, the 
compound interest provided for in -the 
promissory note, Exhibit A-1, shovld be 
presumed to be excessive. As a matter 
of fact, ın the entirety of the written state- 


ment fired on behalf of the appellants,. . 
whick consists of seventeen paragraphs, ™: 


there is not a single paragraph in whict 
the appellants have put forward the con- 
-tention that the rate of interest provided 
for in Exhibit A-1, for which by way of 
collateral security an equitable mortgage 
was created, will attract the provisiors 
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of the Usurious Loans Act and therefore 
no issue was framed by-the trial Gourt 
or. this question. ‘The only paragraph 
in the written ' statemert, to which my 
attention was drawn in this behalf is para- 
graph 15, which states-:- - L 


“ In my view of the case this defendaat 
is not liable to pay interest at 11 per cent 
per annum. The rate , method and 
manner of calculatior of interest are rot 
correct. -The interest claimed is also 
excessive. The plaintiff is not entitled 
to claim compound interest.” 


Even in the. other paragraphs of the 
written statement, there has not been a 


‘single statement to the effect that the ap- 


pellants were agriculturists, The learned 
counsel merely relied on two sentences in 
the evidence Of the fifth deferdantas D.W. 
1 who was the sole witness on behalf of the 
appellants ‘herein, wherein he Stated, 
“ The first defendant isa firm registered 
under Partnership Act. -ltisan agricul- 
tural firm.’ From this alone it cannot be 
concluded that the appellants are agricul- 
turists and fall within the scope of the 
proviso, to section 3 (2) (b) of the Act. It is 
in view this alone, the learned trial 
Judge has stated in paragraph 14 of hi 

juàgmer t that the learned counsel for thel. 
appeilants (defendants before him) ‘had; 
not satisfied the Court that the appellants} 
were agriculturists coming, within the Pro 

visc to the Explanation under section 3 
(2) (b)-of the Usurious Loars Act. There- 


fore, the appellants are not entitled to any 


relief with reference to the said Proviso on 
the ground that they.are agriculturists 
and consequently, the provision’ for pay 


-ment of compound'interest per se shall not], 


be presumed to be excessive. 


4. . Independent of this contention, the 
learned counsel also’ contended that the 
provision for]] per cert interest with half-. 
yearly rests must be held to be .usurious. 
under the provisions of the Usurious Loans 
Act, 1918, I am afraid that no such argu- 
ment is available to the appellants herein,. 
having regard to the circumstances of 
this :case. Nowhere in the whole of the 
written statement was any case put for-. 


‘ward by the appellants herein that the 


transaction between the parties was sub- 
stantially unfair or the transaction was un- 
conscionable: However, the learned coun- 


- a 


IT} 


sel for the appellants sovght to invite my 
attention to several decisions of this Gourt 
holding that a particular rate of interest 
would be the proper rate having regard to 
the circumstances ofthe case. The pro- 
visions contained in the Usurious Loans 
Act, 1918, themselves indicate certain cir- 
cumstances and factors which are to be 
taken into account for the purpose of 
coming to a conclusion whether the rate 
of interest in a particular case is excessive 
or not. The learned counsel for the ap- 


pellants took me through the entire evi-. 


dence of D.W. 1 and, in the whole of the 


evidence, there is not a single statement- 


which has any bearing on the considera- 
tion of this question of the rate of interest 
with reference to the provisions of the 
Usurious Loans Act. This Court, in 


Sri Nageswaraswami Bhakta Veluguri Sara-. 


yohayya Gupta v. Gadda Lazarus4, 
after referring to several decisions cited 
before it, pointed out : 


“I am afraid that the learned cownsel 
on both sides are relying on rulings fora 
decision which must depend only on the 
facts of each case and cannot be covered 
by rulings. It might have been a very 
good thing if Parliament had enacted 
a law that 9 per cent simple interest 
per annvm is the maximum rate which 
can be allowed on any loan. whether to 
an agriculturist or to a non-agriculturist 
as both the classes contain extremely 
poor and needy persons who will be 
hard hit by excessive interest. But as 
Parliament has not enacted such a 
law, the Gourt has to find in each case, 
on its facts, whether the interest con- 
tracted for its usurious or unconscionable 


or excessive and has to be reduced. 


There is no conflict between the two 
Bench rulings relied on by either side. 
It all depends on the facts. A Court 
has not, in my opinion, the same powers 
as the Legislature in this matter of fixing 
the reasonable interest. Nor has it 
got the powers of even a lender or credi- 
tor to fix a low rate of interest for a 
poor man out of pity. It has only the 
limited power of considering whether 
the interest contracted for between the 
parties is, in the circumstances of each 
case, usurious Or unconscionable or ex- 
cessive and, therefore, liable to be re- 





p 
1. (1954) M.W.N. 684. 


MAHADEVIAH AND SONS 0. STATE BANK OF MYSORE (Ismail, J.) 


197 


duced. The rate allowed to stand by 
Courts will vary enermously in parti- 
cular cases according to the particular 
facts. Thus ifa pennyless man borrows 
Rs. 100 to make purchases in the neigh- 
bouring weekly shandy hoping to sell 
the articles so purchased at 50 per cent 
profit within 2 or 3 days, he cannot be 
said to pay an excessive rate of interest 
even if he agrees to pay simple mterest 
at 15 per cent per annum as the sum 
borrowed is small and he will be paying 
that rate only for a few days, and no 
other person in the world would give 
him a loan at a lower rate of interest and 
the loan would be necessary for him to 
earn the 50 per cent profit he reasonably 
hopes to get. On the other hand, 
when there is good property given as 
security as in this case, any rate mcre 
than 12 per cent simple interest per 
annum must be held to be excessive. If 
the security afforded is worthless, such 
as a land which has got submerged or a 
land. situated in enemy territory, 
interest higher than 12 per cent simple 
interest per annum may be justifiable 
when the borrower has no other pro- 
perty. It all depends upon the cir- 
cumstances proved in each case. ”° 


5. This decision is in tune with several 
other decisions holding that no hard and 
fast rule can be laid down with reference to 
the rate of interest or with reference to the 
nature of interest, whether simple or 
compound, for the purposs of determining 
whether the rate of interest in a parti- 
cular case is excessive or not. As far as 
the present case is concerned. D.W, 1 has 
not stated one word about the value of 
the property given as security for the loan. 


There is absolutely no evidence as to what 


was the ruling rate of interest in the mar- 
ket at the time when the loan was con- 
tracted in this case. Information about 
such factors, will kave a considerable 
bearing on the question whether the ac- 
tual rate of interest contracted for by the 
parties is excessive or not. Further, the 
respondent herein was a Bank which is 
subject to certain regulations and con- 
tral by the Reserve Bank of India and the 
reference to ‘interest at five per cent over 
Reserve Bank of India rate rising and fall- 
ing’ in Exhibit A-1 itselfisa clear indica- 
tion in this behalf. On the face of it, the 
rate of interest at 11 per cent per annum 
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with half-vearly rests, provided for by the 
lower Gourt cannot be prima facie said to 
be excessive. As against this, the appel- 
lants had not placed any materials before 
the Court to show that such a provision 
for payment of interest was anyway 
excessive, requiring to be reduced by 
this Gourt. 


6.° Under these circumstances, there are 
no merits in the appeal and the same fails 
and is dismissed with costs. i 


R.S. Appeal dismissed. 
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- IN THE HIGH COURT. OF JUDI-. 


CATURE AT MADRAS. 
Present :—M.M. Ismail, F, 9. 


Ranganatha Gounder and another 
. - Appellants? 


. í - 
U, 


Kuppuswami Naidu and others 
Respondents. 


(A) Hindu Minority and Guardianship Act 


(XXXL of 1956), sections 6, 8, 9 and 11— 
Alienation of minors property by mother as 
guardian—Father alve on date of alienation— 
Alienation void—Powers of de facto guardian. 


(B) Limitation Act (XXXVI of 1963)—Vord 
alienation—Suit for recovery of possession and 
partition from alience—Perrod of limitation 
twelve years. 


The provisions of the Hmdu Minority and 
Guardianship Act provide that it is the 
father whe is the natural guardian of his 
minor children and tke mother will be- 
come the natural guardian only after the 
death cf the father. The Act also provides 
that the natural guardian alone has gct 


the power to deal with the immovable. 


properties of the minors, and that too, 
with the permission of the Gourt. The 
further effect of this Act is that it has 
taken away the power of the de facto guar- 
dian to deal with the property cf a Hindu 
minor, which power was available to a 
de facto guardian under the prior Hindu 
Law in certain stated circumstances. While 
the {ather is alive he alone is the natural 
guardian of the children and the mether 
could not be the natural guardian. If at 
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all, the mother cculd be termed only as a 
de facto guardian if it is established that the 
minor children are living with the mother. 
Even, then, under section 11 she has no 


. competency to deal with the immovable 
properties of the minors, and therefore,the 


alienation effected by the mother in the 
instant case acting as the guardian of her 
minor children is totally void. Section 11 
of the Act abrogates the power of the de 
focto guardian to deal with any property 


_ of a minor, whether it is an undivided 


interest in a joint family property or not. 
Unlike sections 6 and 9 which while refer- 
ring to the ‘minors property’ expressly 
state “excluding his or her undivided 
interest in joint family property” and the 
words “other than the undivided interest 
referred to in section 12”, respectively, sec- 
tion 11 does not exclude any such undivid- 
ed interest of a minor in the, joint family 
preperty from its scope and therefore the 
incompetency of a de Jacto guardian to deal 
with a minor’s property extends to all the 
properties of a minor without any excep- 
tion. [Paras. 7 and 8.] 


Where an alienation is totally void and re- 
covery of possession of the properties from 
the hands of the alienee and partition 
thereof is sought, the period of limitation 
is twelve years and not three years, 


; [ Para. 9.] 
Case referred to:— 


Rajalakshmi v. Ramachandran ,(1966) 2 M.L. 
J. 420: LL.R. (1967) 3 Mad. 778 : 79 L. 
W. 516: ALR. 1967 Mac. 113. 


Appeal against the decree of the Court of 
the Subordinate Judge cf Tirupattur, | 
dated 20th December, 1971 in Original 
Suit No.4 of 1967. : 


K. Parasaran and P. Narasimhan, for Appel- 
lant. l 


T.R. Ramachandran and T.R. Rajagopalan» 
for Respondents. 


The Gourt delivered the fellowing 


Jupement.—The defendants 1 and 2 m 
O.S. No. 4 of 1967 on the file of the Gourt 
of the Subordirate Judge, Tuirupattur, 
North Arcot District, are the appellants 
herein.” : 


2. A simple point has been made elabo- 
rately complicated involving considerable 


ti) 


waste of judicial time by the failure of the 
Gourt as well as of thé parties-to pay at- 
tention to the actual legal provision appli- 
cable to the. case... Dk 
g. The suit was instituted by respondents 
1 to 5 herein for partition ‘and separate 
Possession of their 5/7th share in the suit 
Properties. The plaint also refers to’ the 
fact that the ‘suit propertics have been 
alienated under Exhibit A-2, dated “22nd 
August, 1957’ in ‘favour of the first defen- 
dant by the third’ defendant acting ` for 
herself and’ as guardian of the respondents 
I to 5 as well as respondents 7 arid 8 herein. 
The suit has also been valued ‘under sèc- 
tion 37 (4) of the Tamil Nadu'Court- 
Jees ‘and Svits Valuation Act, 1955, for 
cancellation of the said sale-deed . itself, 
though the prayer in the suitas simply for 
partition and recovery of possession of the 
5/7th share along with mesne profits-from 
the appellants herein, The sixth respon- 
dent ix the second wife of one _ Chinna 
Gopal Naidu, and respondnets 1 to 5,7 and 
8 are the children of the sixth respondent 
through the said Ghinna Gopal Naidu. 
‘The said Chinna Gopal-Naidu had two 
sons by his first wife,.Krishn aswami Naidu 
and ‘Rajagopal. Naidu. © Exhibit A-I 
dated 20th September, 1956 is'styled as-a 
release deed by the sixth respondent herein 
‘acting on her behalf and as the guardian 
of the minor children viz., respondents 
l to 5,:7 and 8, releasing their interest in 
the B:schedulé properties ‘in the place of 
the A schedule properties which — they 
had taken.’ : The said A schedule proper- 
ties are the lands which were subsequent- 
ly alienated by the sixth respondent on 
her behalf and as guardian of the tespon- 
dents 1-to 5, 7 and 8 under Exhibit A-2, 
dated 23rd August, 1957 for a 
consideration ‘of Rs: - 5,000 in 
favour of the first appellant here- 
in, The suit was instituted’ by res- 
pondents I to 5 putting forward the con- 
‘ tention that the said alienation was not 

binding on them, and, therefore, they 
were entitled to claim 5/7th ‘share in‘ the 
suit properties from the appellants herein, 
The second ‘appellant came to be impiead- 
ed as a party, bécause he claimed to be in 
possession of the properties as & result of a 
partition arrargement entered into. be- 
tween the first appellant and the second 
appellant they being brothers in 1948.The 
§/7th share was claimed on the basis that 
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‘respondents 1 to 4,7 and -8 ‘alone wete 
entitled to the entire. properties, and the 
sixth respondent herself had no interest in 
the properties, _ te 
4. The second appellant herein filed a 
written statement, which was adopted by 
‘the first appellant. In the written state- 
ment, the second appellant contended 
‘that Exhibit A-2, sale-deed was valid and 
binding on the plaintiffs in the suit and the 
the ‘said alienation was- effected 
for the benefit of the minor children, viz., 
for their maintenance as well as for the 
purpose of purchasing a house for them 
and for doing a busiress for their benefit. 
The second appellant also contended that 
subsequently, he had spent a considerable 
amount of money by. way of improvements 
to the properties in question, and in any 
event, the appellants would -be entitled to 
the payment of the value of improvements 
as well as the refund of the amount of 
consideration they paid under Exhibit A-2. 
‘Subsequently, an additional written state- 
‘ment was filed by the second defendant on 
15th November, 1971 in which it was 
contended that the suit was barred. by 
Jumitation, o, So a 
5. On the basis of these pleadings, the 
following issues were settled for trial : 
~ (1) Whether thé sale deed dated 22nd 
August, 1957 is true, valid and binding 
. on the plaintiffs? . _ ee 
e (2) Whether the second defendant is 
-entitled to ‘improvements and. if so, to 


-what amount? ` . 


(3), Whether the plaintiffs are entitled 
to mesne profits and if so, from what 


_ date ‘and ‘at what rate? 
The following additional issue 


ou 7th’ December; 1971 s- > a 
- (4) Whether the-suit is barred by 
-limitation ? > DE do n 
6. -The learned Subordinate Judge, by 
judgment and decree dated 20th Decem- 
ber,'1971, decreed the suit, In view 
of the case set up by the appellant herein 


was framed 


that the alienation under Exhibit A-2 was 


for the benefit of the minors and was justi- 
-fied by necessity, the learned Subordinate 
Judge elaborately went into the respective 
‘case Of the parties and came to the con- 
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‘clusion: that ‘the said alienation was no 
“for necessity and was not for the benefit 
:0f the minors. ; He also held that th: ap- 
pellants had not proved that they had 
spent any amount for improvements and, 
‘therefore, they were not entitled to the 
value of the improvements as claimed. 
“With regard to the mesne profits, he fixed 
‘the future mesne profits at Rs. 357 per 
‘apnum from the date of svit till date‘of 
‘delivery of possession of their share. On 
the question of limitation, he held that the 
‘suit 'was not barred by limitation. It is 
against this judgment and decree that the 
‘present appeal has been filed by the dc- 
‘fendants 1 and 2 in the suit. i 


"The following points arise for determina- 
tion in this appeal:— ' -> a 


o) Whether the sale deed Exhibit A-2 

~ dated 22nd August, 1957 executed: by 

.' the third defendant in the suit (sixth 

+, respondent herein) acting for hersclf 

- and as guardian of her minor children, 

-~ respondents 1 to 5, 7 and 8, is binding 
on the plaintiffs (respondents 1 to’ 5 
herein) ? l 


(2) Whether the suit is barred by 
limitation ? i 


(3) Whether the appollants are entitled 
‘to the valve of any improvements they 
-- claimed to have made ? 


4. As far as the first point is concerned, 
‘the position is very simple. As L` pointed 
outalready, the rcspondents.obtained the 
suit properties under Exhibit A-1, the 
-release deed exccuted by them in favour 
of Ghinna Gopal Naidu and his two sons 
through his first wife, Krishnaswam1 
Naidu and Rajagopal Naidu. Itis these 
‘properties that have been sold under 
Exhibit A-2, Exhibit A-2 itself makes it 
clear that the sixth respondent purported 
to actas guardian of her minor children, in 
particular, respondents 1 to 5, while 
alien ating the properties in question. The 
‘question for consideration is, whether she 
-was competent-to alienate the properties 
‘so as to make the alien ation binding on the 
‘respondents 1 to 5 here. It must be 
‘noticed that the alienation under Exhibit 
‘A-2, dated 22nd August,1957 was effected 
after the Hindu Minority and Guardian- 
ship Act, 1956, came into force on 25th 
‘August, 1956. Consequently, it is the 
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provisions of this Act that apply to the 
Under section 6 of that - 
Act, the natural guardians of a Hindu 
minor, in respect of the. minor’s person -as 
well as in respect of the miner’s property 
(excluding his or her undivided interést 
in joint family property) arc, in the case 
of a boy or an unmarricd girl the father, 
and after’ him, the mother, Thercfore 
this provision makes it clear that it is the 
father, who is the natural guardian of the 
minors in the present case, and the mother 


will become the natural guardian only 


after the faher, and not so long as the 
father is alive. 
states > 


“The natural guardian of a Hindu 
minor has power, subject to the provi- 
sions of this section, to do all acts which 

‘are necéssary or reasonable and proper 
for the benefit of the minor or-for the 
realisation, pYrotection-- or: benefit of 
the minor’s estate. ” 


Sub-section (2) of section 8 provides that 
the natural guardian shall not, without 
the previous permission of the Gourt, mort- 
gage or charge, or transfer by sale, gift, ex- 
change or otherwise, any part of the im- 
movable property of the minor, or lease 
any part of such property for aterm ex- 


ceeding five years or for a term extending 


more than one year beyond the date on 
which the minor will attain. majority. 
Sub-section (3) of section 8 states : 


“ Any disposal of immovable property 

by a natural guardian, in contravention 

of sub-section (1) or sub-section (2), is 

‘voidable at the mstance of the minor or 
_ any person claiming under him,” 


Sub-section (4) provides : 


“No Court shall grant’ permission to 
the natural guardian to do any of the 

- acts mentioned in sub-section (2) ex- 
cept in case of necessity or for. an evi- 
dent advantage to the minor, ° — 


Sub-section (1).of section 9 provides : 


“A Hindu father entitled to act as the 
natural guardian of his minor legitimate 
children may, by will, appoint a guar- 
dian for any of them in respect of the 
minor’s person or in respect of ‘the 
monor’s property (other than the un: 


Section $ (1) of the Act ~ 


1] 


divided interest referred to in section 
12) or in respect of both: ” 
Section 11 provides ;. 

** After the commencement of this Act, 
-no person shall be entitled to dispose-of, 
or deal with the property of a Hindu 
minor merely on the ground of his or 
-,her being the de facto guardian of the 


minor, ”” 


_ |These provisions, therefore, provide that 
itis the father who is the natural guardian 
of his minor children and the mother will 
become the natural guardian only after 
the death of the father. The Actalso pro- 
vides that it is only the natural guardian 
who has got the power to deal with the 
immovable properties of the minors, and 
that too, with the permission of the Gourt. 
The further effect of this Act is that it 
has taken away the power of any de facto 
guardian to deal with the property of a 
Hindu minor, which power was available 
to a de facto guardian under the prior 
Hindu Law in certain stated circumstan- 
ces, Asfar as the present case is concern- 
ed, it was admitted that on the date of 
Exhibit A-2, the father-Chinna Gopal 
Naidu was alive.- Consequently he alone 
was the natyral guardian of respondents 
1 to 5, and the mother (sixth respondent) 
could not be the natural guardian. If at 
all,-the mother could be termed only asa 
de facto guardian if it is established that 
the minor children were living only with 
the mother. Even if it is so established 
and the mother could be said to be the 
de facto guardian, under section 11 of the 
Act, she had no competency to deal with 
the immovable properties of the minors, 
and, therefore, the alienation effected by 
the mother, acting as the guardian of her 
minor children, under Exhibit A-2 is total- 
ly void. ‘Hence, the question whether 
that alienation wasfor the benefit of the 
minors or justified by necessity does not 
arise at all, Consequently, my conclu- 
sion on the first point is that the alienas 
tion under Exhibit A-2 effected by the 
sixth respondent acting as the guardian of 
her minor children, is wholly void, and, 
thercfore, is- not binding on the minor 
children. ‘This is-also the view taken by 
this Court in Rajalakshmi v. Ramachandran! 
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8. The learned counsel for the appellants 


“sought to advance an argument that the 


properties which the respondents acquired 
under Exhibuit A-1 were the joint family 
properties of Ghinna Gopal Naidu and his 
children, and, therefore, with reference to 


‘the joint family properties, -the father, 
even under section 6 of the Hindu Mmo- 


rity and Guardianship Act, 1956, cannot 


_be said to be the natural guardian. In 


my opinion, this argument does net help 
the case.of the appellants to any- extent 
whatever. In the first place, there is ab- 
solutely nothing to show.in Exhibit A-I 
th at the suit properties were treated as the 
joint family properties and they were ce- 
tained as the joint family propertiss. ‘I 
have already referred to the fact that 
Exhibit A-1 has been styled only as a re- 
lease deed and has been executed by ‘6th 
respondent on her behalf and on behalf 
ofher minor children and under that docù- 
ment they became the owners of the suit 
properties. Even if it is. assumed ‘that 
Exhibit A-1 ıs really a deed of partition 
and. under that partition the ancestral 
properties of Chinna Gopal Naidu were 
partitioned, it passes one’s comprehension, 
as to how the 6th respondent, the wife of 
Ghinna Gopal Naidu and the 5th and 8th 
respondents, their daughters would be, 
entitled to have shares in joint family pro- 
perties, as they were actually given in ‘the: 
present case. This too’shows that the suit! 
properties cannot be treated as -joint 
family properties, and that too of the 6th 
respondent and her sons and daughters. 
Secondly, assuming that the suit properties 
were the joint family properties of: the 
children of the sixth respondent herent 
through Chinna Gopal Naidu, still the 
sixth respondent has no power to alienate’ 
the -said properties. Section 11 of ‘the 
Act which I have already extracted ab- 
rogates the power of the de facto guardian 
to deal with any property of a‘mimor, 
whether it is an undivided interest in a 
joint family property or not. Unlike sec= 
tions 6 and 9, which while referring to the 
“ minor’s property ” expressly state “ex- 
cluding his or her undivided interest in 
joint family property ”? and “ other’ than 
the undivided interest referred to in sec- 
tion 12 ”, respectively, section’ 11.dces not 
exclude any such‘ undivided interest of a 
minor in the joint family property from its 
scope and therefore the incompetency of a 
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de facto guardian to deal with a minor’s 
property extends to all the properties of a 
minor without any exception, Therefore, 
this argumentisnotofany avail to the 
appellants herein. . 


'g. The second point relates to the ques- 
_tion of limitation: A pointseems to have 
been urged before the trial Court that the 
fourth defendant in the suit, viz., seventh 
Yespondent herein, had attained majority 
and, hehad not filed the suit within three 
years from the date of his attaining ma- 
jority, and consequently, under sections 
7 and 8 of the Limitation Act, 1963, the 
entire suit is barred by limitation. Even 
assuming that the seventh respondent 
herein had attained majority and-had not 
filed the suit within the period of three 
years subsequent to the date of his attain- 
ing majority, still that fact would not in 
any way help the appellants herein., I 
have alteady referred to the fact that the 
alienation under Exhibit A-2 is totally 
void, and if it is so void, itis open to the 
respondents 1 to 5 herein, to ignore the 
alienation and to sue for partition anc se- 
parate possession of their shares straight- 
away without seeking cancellation of that 
alienation: Under such circumstances, 
where the alienation is totally void'and the 
respondents 1 to 5 herein are sceking re- 
covery of possession of the properties from 
the hands of the alienee and partition there 
of; the period of limitation applicable is 
twelve years, and not three years. In 
this case, Exhibit A-2%is dated "22nd 
August, 1957 and the suit has been"insti- 
tuted in 1967, t.e., even before the expiry 
of the period of limitation prescribed 
therefor, and consequently, the question 
of reliance on section 7 or section 8 of the 
Limitation Act, “1963, does not arise. ‘It 
appears that the argument was advanced 
on the basis of a misapprehension that the 
period of limitation available to the parties 
in the present case was only three years, 
and not twelve years. Therefore, my. 
conclusion on the second point is that the 
suit is not barred by limitation: 


10. As far as the third pomt 1s concern~ 
ed, I am clearly of the opinion that the 
appellants are not entitled to any relief 
by way of improvements. I may straight- 


way mention Fin? this context that even, 


before the suit was instituted, under Exhi- 
bit A-3, dated 22nd April, 1961, the 
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seventh respondent herein on his behalf as 
well as on behalf of his -minor brothers 
issued a notice to the appellants.and.to his 
mother, the sixth respondent, challenging 
the alienation and claiming share ir the 
properties. Exhibit A-4,dated 26th May, 


. 1961 vis a reply notice sent by the counsel 


for the appellants herein to the said Exhi- 
bit:A-3. In this reply notice, thére was 
no whisper about any improvements effects 
ed by either the first appellant or the 
second appellant. The written statement 
was filed: by the second appellant only 


_and it was adopted by the first appellant. 


In this: written statement, the second ap- 


“pellant claims to have spent only a sum of 


Rs. 7,800; According to him, he spent a 
huge cost of nearly Rs. 2,000 and more for 
deepening and broadering the well- in 


‘Inam S. No, 32 and had also borrowed a 


sum of Rs. 1;750 on 15th- October: 1961 
by executing a promissory note in favour 
of one Papanoor Papanna Goundan: fog 
that purpose and the amount-due on the 
Said promissory note was still outstanding. 
further stated’ in the written 


33, the old well was deepened and broad- 
ened and an electric motor and pumpset 
were installed at a considerable cost. Ac- 
cording to the second-appellant, he and his 
wife have not only borrowed Rs. 3,000 on 
3rd January, 1959 by executing a promis- 
sory note in favour of one K.G. Balaraman 
of Jalarpet for the above purpose, but 
had also taken a loan of Rs. 1,300 from the 
Government for purchasing a pumpset. 
The further case of the second appellant 
was that lie had also dug a new well in S. 
No. 33 in‘or about the year -1964, and 
had also spent a sum of about Rs. 1,500 
for the said purpose. ‘Thus, the total 
amount representing the -value of the 
improvements effected by the second 
appellant as claimed, was Rs. 7,800, made 
up of: Rs. 2,000 for the well in Inam S. 
No: 32, Rs. 3,000 for the well in S.No. 33, 
Rs. 1,300 for a' pumpset, and Rs. 1,500 

fora new well. te : . 


11. .In the course of the trial, this sum 
of Rs. 7,800 multiplied itself to Rs.15,500. 
This sum of Rs. 15,500.was said to be, 
made up of Rs. 5,000 for reclamation of 
the lands, Rs. 2,000 for repairing the well, 
in{S.No. 33, another Rs. 2,000 for the said 
well “n. S.No. 33, Rs. 2,000, for digging a 
new well, Rs.-1,500 for installing a pumpa: 


11] 


` Set and Rs. 3,000 for deepening and broade 
ening the well in S.No. 32. - Even though 
the total of these amounts would come 
sto Rs. 15,500, still the second appellant 
claimed that he -had- spent a sum of 
Rs. 17,500. He himself admitted in the 
-course of -his ‘evidence ‘that he had not 
Mamtained -any accounts whatever for 
the above expenses. According to the 
first appellant as D.W. 1, the total value 
of the improvements was Rs.- 10,000. 
Apart from the fact it the reply notice 
Exhibit A-3 there was no whisper about 
any improvements having been effected 
in the lands and in the written statement 
sonly a sum of Rs. 7,800 wa’ claimed and 
in the course of the trial a sum of Rs. 
10,000 was claimed. b P.W. 1, 
Rs. 15,500 (Rs. 17,500) has been claimed 
by D.W. 5 which ‘itself will clearly show 
that the case of. the appellants- herein 
cannot be true. There-are other factors 
which also will ‘negative the case of the 
appellants. In the first place; in the 
written statement, there isno claim what- 
ever that the appellants had spent any 
‘amount for reclaiming the lands and it is 
on ly for the first time in the course of the 
trial, the second appellant (D.W. 4) put 
forward the case that he spent Rs. 5,000 
for reclaiming the lands'in question. He 
admitted’ that even.for that, he had no 
accounts to show that the said: sum of 
Rs. 5,000 was spent for reclamation. 
Therefore, the claim of the appellants in 
this behalf is™not true. ee 


as re 
Ca 


z2. As far as the claim for having spent 
money for -repairing the well in Inam 
S. No. 33 is concerned; it is the admitted 
case of the appellants themselves that 
notwithstandin'g the alleged -amounts 
spent by them in repairing, the well was 
in disuse and the well could not be used 
without spending a further. sum of 
Rs. 3,000. Therefore even on the date 
when the second appellant gave evidence, 
the well in S.No. 33 was not in use and 


therefore there is no question of the res~ 


pondents being called upon to pay the 
value of the improvements in respect: of 
the well in question. m 


1g. As far as the well in S.No. 32 is con® 
cerned, I have alrady referred to the fact, 
that in the written statement he claimed 
to have spent only a sum of Rs. 2,000. 
But, in the course of the evidence, that 
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‘sum of Rs. 2,000 got itself multiplied to 


Rs. 3,000. In support of'the case that he 
spent a sum of Rs. 2,000 for deepening 
the well in S.No. 32, the second appellant 
claimed to have executed a promissory 
Rs:'2,000 under - Exhibit B-4, 
dated 145th October, 1961 in favour of 
D.W. 4. D.W. 4, was examined for the 
purpose of proving the same, There are 
one ‘or two circumstances which will make 
it clear that no reliance can be placed on 
Exhibit B-4 or the evidence of D.W. 4 
and the case of the appellants based there- 
on, It is admitted. that D.W. 4 is a dis. 
tant relative of the .appellants. Sccondly, 
this amount is said to.have been borrowcd 
under a promissory note dated 15th Octo- 
ber, 1961. I have already referred to the 
fact that the fourth defendant in the suit 
viz., seventh respondent, had given notice 
under Exhibit A-3, dated `22nd April; 
1961 and this improvement for the well in 
S.No. 32 is supposed to have been made 
within six months from the date of that 
notice. Even if such expense was incur- 
red; in view of the’ fact that it was done 
after the notice, it cannot be said to be a 
bona fide improvement effected by the 
appellants. herein. The third circums- 
tance to be taken into aécount is that 
though this promissory note is dated 15th 
October, 1961 (which has been marked 
as Exhibit B-4), it was said to be outstand- 
ing even on the date when D.W. 4 gavé 
evidence ` viz., 22nd November, 1971. 
On the face of it, such a case cannot 
be accepted. Therefore, the appellants 
herein would, not be entitled to any 
amount by way of the alleged improve- 
ments said to have been effected in respect 
of the well in Survey No. 32. 


14. The next question is with regard to 
the new well said to have been constructed 
by the second appellant herein. In Fis 
written statement, he stated thdt the 
said new well was constructed in 1964. 
But in the course of the evidence, it was 
admitted that the said well was construc- 
ted after the suitin 1968, and; therefore, 
with reference to any amount alleged to 
have been spent for the diggiug up of the 
new well, the appellants herein would not 
be entitled to claim any amount from the 
respondents herein. \ 


15. That leaves out the last question 
with regard to the value of the pumpset. 


134 THE MADRAS LAW 
As the learned trial Judge himself rightly 
pointed out, the respondents 1 to § in their 
plaint had not claimed any share in the 
pumpset, and it is certainly open to the 
appellants herein to remove the pumpset 
which they.are alleged to have fixcd up. 
Under these circumstances, the appellants 
fail on all the, three points. 


16- I may point out only one other 
matter in this behalf. Though respon- 
dents 1 to 5 claimed 5/7th share in the 
suit, the learned Subordinate Judge has 
held that the’ respondents 1 ta 5 are 
entitled to’ ‘5/8th share only. The 
learned trial Judge held that under Exhi- 
bit A-1. it is not only the children of the 
sixth 1espondent, who were -entitled to 
the propertics, but the, sixth respondent 
also was entitled to ‘an interest in the 
properties, and, therefore, all the eight 
persons aré entitled to one share each and 
the respondents 1 to § are entitled to 
5/8th. share. Even while granting -a 
decree for 5/8th share in favour of the 
respondents ] to 5, he has made it con- 
ditional upon the respondents 1 to § 
herein paying 4/8th of the considera- 
tion undér Exhibit A-2. Itis doubtful 
whether the appellants would be entitled 
to that amount at all. But, since the 
respondents J ta 5 herein have not pre-, 
ferred any memorandum of cross-objec- 
tions or cross-appeal, it is not neccssary 
to.consider this question further, 


17.- .Under- these circumstances, the 
appeal fails and it is dismisscd with costs 
of the respondents 1 to 5. 


R.S. - Appeal dismissed, 
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IN THE HIGH GOURT OE JUDICA- 
TURE. AT MADRAS. a 
PRESENT: —T. Ramaprasada . “Rao and 
S. Ratnavel Pandian, F7. 
Santanavenngopal akrishnan . and 
others : 


A ppeilants* 
J. a 


K. V. Venugopal and others 
.. Respondents, 


Hindu Law-—Alienation of family property 
by father-manager— Legal necessity— 
Minor sons—Suit fer partition—Alienations 
challenged on the ground of no legal necesssity 
—Burden on minors—Nature of proof. 


The mere ipse dixit of the plaintiff as 
soon as he becomes a major basing his 
information on hearsay and gathcring 
some wiinesscs who would parrot-like 
repeat what he wants them to say would 
not improve the position. 


Antecedent debts have special significance, 
It is therefore essertial that in such con- 
nection where alienations are made to pay 
antecedent debts recited in a regist red 
and old document as existing debts of the 
family, the minor should be in a position 
to bring home to the Court that there 
was no occasion for the fathcr-manager or 
any other manager of ‘the joint family, to 
involve himself in such .entrepreneurship, 
For this purpose, he must be in a position 
to prove what would be the income from 
the jeint’family properties and that after 
mceting the generality of expenses connec- 
ted with the family there could have 
been available surplus, the existence of 
which cannot prompt reasonable persons 
to borrow unnecessarily or to mortgage 


- unnecessarily the family propertics so as 


to ultimately burden them. It would:be a 
practical impossibility for the alienees 
who are brought to the threshold of the 
Court on the facts adverted to by the 
minor challenging coparcener to prove 
that the consideration which passed under 
one or other alienation made by the father- 
manager was rightfully ` or properly 
utilised by their vendors. It would be 
unreasonable to expect such. meticulous 
proof of appropriation and treatment 








* Appeal No, 264 of 1969. 20th Novemberi- 1975:- 


À x 
iï]. 
of such consider atiox nearly 15 or 20 years 
after the date of such ~-alicnation. 
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The challenges made by the minor in the 
matter of alienation or borrowings made 
by their elders including their father can- 
not lightly be accepted by Courts unless 
the facts in cach of the cases do satisfy the 
norms laid down by the varius decisions. 


Cases referred to:— ` 


Masit-Ullak v. Damodar Prasad, 53 L.A. 
904: 51M.L.J. 792: 98 L.G. 1031: A.LR. 
1926 P.G. 105 at 108; Jagannath v. Skri 
Nath, 66-M.L.J. 321: 61 L.A. 150: A.LR. 
1934 P.G. 55; Sant Baksh v. Lachiman 
‘Prasad, A.I.R.- 1946 Oudh -92; Dkhar 
Amrit Lal Nagjiv. Doshi Jayantilal Fethalal, 
(1960) 3°S.G.R. 842: (1962) 18.C.J. 282: 
(1962) 1 An.W.R. (S.C.) 134: (1962) 1 
M.L.J. (S.G.) 134: A.T.R. 1960 S.G. 964; 
Radhakrishnadas- v. Kaluram, (1963) 1 
S.G.R. 648: A.LR. 1967 S.G. 574. 


Appeal against the decrce of the Gourt of 
the Subordinate Judge, (Additional) 
Erode, in.O.S.No.2 of 1964 (O. P. No. 
114 of 1962). 


N. Sivamani, for Appellants. 


S. Somasundar, P.S. Srisailam and G. Ghinna- 
swami, for Respondents. 


The Judgment of the Gourt was delivered 
by aa 


Ramaprasada Rao, 7.—Plaintiffs 1 to 5 are 
the sons of the first defendant and plain- 
tiffs 6 to'$ are the sons of the sccond 
defendant. The first and the second 
defendants are the sons ofore Vadamalai 
Pillai who, in-this case has to be consi- 
dered as the common ancestor. He died 
in 1926 leaving behind him his widow, 
‘Palani-Ammal] and his-two sons, defen- 
dants 1 and 2 who were then ‘minors, 
It is common ground that until the first 
and the second defendants became majors 
in covrse of time, Palani Ammal was 
managing the family propertics. On 
the evidence on record, it is seen that 
Palani Ammal herself had to borrow, 
either by mortgaging properties or other- 
wise, for the maintenance and preserva- 
tion of the family properties. After the 
first and the second .defendants . became 
majors and took over the family propertics 
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and administered them; they had to, ‘in 
turn, incur expenses not orly in connec- 
tion- -with the family but also for pur- 
poses connected thercto. In the course 
of such administration, both defendants 1 
and 2 had to borrow'on mortgages, pro- 
missory notes, usufructuary mortgages, 
etc. Every precaution, ‘however, was 
taken in the course of such borrowings 
by each of the first and the sccond defen- 
dants to take in their respective minor. 
children ‘who are plaintiffs in the action 
as parties to such borrowings.- Necessarily 
either the first defendant or the second 
defendant represented such minors and 
‘were acting for them as well. Until 1953, 
the first and the second defendants ‘were 
joint in possession, food, etc. In 4 parti- 
tion action O.S. No. 188 of 1953; the 
brothers partitioned the family properties 
and after effecting such a partition, on 
16th April, 1956 ‘each of the branches, 
represented by the first and the second 
defendants, was .acministering and ‘in 
charge of the properties so taken over by 
them in such a partition ‘as above, After 
such a partition, the first defendant repre- 
sented for himself and his- minor ‘sons 
and the sccond defendant for himself and 
his branch of minor sons, did ‘create fur- 


- ther encumbrances or sales of the proper- 


ties’ taken over by them in the partition. 
After such alienations were made by the 
first and the second defendants, either 
at the time when they were joint or after 
they disrupted themselves (during the 
period commencing from, January, -1947 
to February, 1958) the plaintiffs have 
come to Court in 1964 seeking for a parti- 
tion of the joint family properties‘ and 
challenging the-various alienations madè 
by defendants 1 and 2 at the' time when 
they were joint, or after thcy severed 
their joint status, Plaintiffs 1 and 2 
were majors on the date of suit. - Plain- 
tiffs 3 to 8 were minors on the date of 
action. Later, plaintiffs 3, 4 and- 6 were 
declared as majors in the course of the trial. 
The main challenge against the manner 
and mode of administration of the family 
properties by defendants 1 and 2 as made 
by the plaintiffs as a whole, appears to 
be that defendants 1 and 2 were abdicted 
-to evil habits such asdrinkingand gamb- 
ling and womanising and that the aliena- 
tions including the borrowals which they 
made from time to time and which results 
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ed ina large slice of the jomt family 
properties being alienated for the purpose 
of discharging such debts, are not binding 
upon. the share of the minor coparceners 
in the family. According to them, the 
imcome from the joint family properties 
was sufficient not only for the general 
maintenance of the members of the family 
but also would yield a surplus therem 
which surplus by itself is sufficient indicia 
which would prevent the manager of the 
joint family from either, borrowing or 
alienating any of the family properties. 
They would ‘attack the various alien ations 
made between 1947 and 1958 as sales 
or mortgages or borrowings made by 
them without legal necessity and certainly, 
not for the benefit of the minor members 
of the family. In particular, the plaintiffs 
would attack the alienations of 4 to.G 
Schedule properties as . not for considera- 
tion, not for family benefit and not even 
for legal necessity. The plaintifis, no 
doubt, set out im the. plaint, the various 
details regarding the alienations challen- 
ged or complained of and, would, there- 
fore, seek for a partition of the; family 
properties ignoring such alienations and 
for a division of the available properties 
amongst them as coparceners of the family 
asa whole. They have impleaded the 
alienees as defendants 3 to 13. After the 
death of the 7th defendant, defendants 
14 to, 18 have: been added as his Icgal 
representatives, The plaintiffs, thcre- 
fore, pray for a decree to set aside all the 
alienations in relation to the properties 
comprised in Schedules 4 to Gand fora 
division of such properties in accordance 
with law and for an allotment of their 
legitimate share therein. Defendants 1 
and, 2 remamed ex parte. Most of the 
alienees have filed independent written 
statements and their, main contention is 
that the sale deeds in their favour are 
for discharge of antecedent. debts and 
that the propertics have been sold for 
adequate consideration and there was at 
all times, a necessity for such alier ations, 
They have refcrred to the fact that even 
during the lifetime_of Vadamalai Pillai, 
the inadequacy of the income was felt as 
seen from the fact that the common ances- 
tor himself had to mortgage the proper- 
ties on several occasions. Such mortgages 
effected ‘by the common ,ancestor -were 
discharged by his widow, Palani Ammal 
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after his death when defendants 1 and 2 
were minors. Here again, Palani Ammal 
had ta borrow by mortgaging certain 
properties in favour of Land Mortgage 
‘Banks‘in order to discharge the already 
existing and binding débts of the family. 
“lheir case is that Palani Ammal includ- 
ed defendants 1 and 2 also at or about 
the time when she executed the mort- 
gages over the family properties. There- 
fore, they would say that the family, at all 
times, though possessed of considerable 
landed property, did not: have such 
sufficient surplus income and this was the 
primary reason for her borrowings and 
ultimately for the sale of a large slice 
of the , family. properties. © They would 
Say, that the first and the second plaintiffs 
having come to Gourt three years beyond 
the date when they became majors, ‘they 
cannot attack the alienations made by 
their respective parents and in-sa far as 
the action relates to the first and the 
second plaintiffs, the defendants’ case is 
that ıt is barred by limitation. They 
have taken the other usual pleas which we 
shall consider if it becomes necessary in 
the course of our: judgment. On the 
above relevant pleas, the following issues 
were framed : \ 
(1) Whether the alienations made by 
defendants Land 2 in‘favour of each of 
the defendants 3, 7,8, 11 and 12 are true, 
valid and binding on the plaintifls and 
whcther they are tamted with illegality 
and immorality? 


(2) Is the suit in time? © 
(3) Is the suit bad for partial partition? 


(4) Whether plaintifis are entitled to 
declaration and partition? 


(5) To what reliefs are plaintiffs entitled? 


Additional issues framed on 30th October 
1964;— 


(6) Whether the debts quoted in the sale“ 
decd dated 12th December, 1954 executed 
by defendants 'I' and 2 in favour of 9th 
defendant’s father were incurred by defen- 
dants 1 and 2 for immoral and illegal 
purposes? l a 


(7) If the auswer to additional issue (6) 
is in the affirmative whether the 9th defen- 
dant’s father was aware that the earlier 
debts quoted in the sale-deed, dated 


aT} 


12th December, 1964 were incurred for 
such immoral and illegal purposes ? ` 


(8) Whether the 9th deferidant’s father 
has remodclicd and rebuilt the house at a 
~ cost of Rs. 10,000; if so, whether plain- 
tiffs are bound to recompense 9th defen- 
dant by payment ofa sum of Rs. 14,000 
im equity ? 


{9) Whether the first plaintif? and the 
second plaintiff have not completed 18 
years of age, 3 years, prior to. the date 
‘of suit and the suit is not barred by 
yimitation ? l 

(10) Whether the suit is not ‘barred by 
dimitation as against all the plaintiffs under 
sections 6 and 7 of the Limitation Act of 
1908 as regards 4]l the sales executed by 
defendants 1 and 2 and the sale dated 
12th December, 1954 in favour of the 9th 
defendant ? = ia 


(11) Whether the plaintiffs or any of them 
‘are cntitled to mesne profits and if so, at 
what rate ? ; 

“Fhe following 
framed :— . 


{12) Whether the sale deed executed by, 
‘defendants 1 and 2 and plaintifis.1 to 3. 
with respect to B schedule properties was 
for family necessity and for discharging 
antecedent debts ? ,; 


additional issucs ‘were 


(13) Whether the plaintifis are entitled 
to set aside the-alienations made by 
their fathers and claim partition and if'so:' 
40 what extent? , 


“Lhe following additional issue was framcd 
on 22nd November, 1967. 


(14) Whether the suit is bad for non. 
joinder and mis-joinder of Parties ? 


2. The learned trial judge came to the 
‘conclusion thatthe alienations of proper- 
ties described in schedules A to G made 
by the first and the second defendants are. 
binding on the mmor plaintiffs excepting 
for one item of property comprisec im the 
B schedule which the lower Court upheld 
asan alienation which does not bind the 
minor coparceners. It held that the 
‘rest of the challenges made by the plains: 
tiffs arc unsustainable. In so far as the 
first and the second- plaintiffs are con- 
cerned, the suit was. dismissed as’ thé 
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cause of action is stated to have been 
barred as against them. In the result, 
the lower Court decreed the suit for a 
partition and separate possession of the 
third plaintiff’s two shares aut of the 24 
shares m the plaint B schedule properties 
as against defendants Sand 6 and dismissed 
the suit as against the other defendants 
and other plaint schedule properties. 
He relegated the ususal enquiry as to 
mesne profits regarding the accepted 
claims of the third plaintiff to indepen- ` 
dent proceedings. It is as against this, 
the present appeal has been filed; 


3. We may at once, state that in this ap- 
peal defendants 7 and 8 who purchased 
the G -schedule properties, the 10th defen- 
dant who purchased the E schedule proper- 
ties and the [2th defendant who purchased 
the G schedule properties are the only 
contesting respondents. Mr. Sivamani, 
repeating his contentions raised before the 
trial Gourt, would urge that the aliena- 
tions made by the first and the second 
defendants either at the time when they ` 
were joint or at a time when they severcd - 
their joint status, would not bind the - 
minor coparceners of each of the family 
for the reason that there was no occasion - 
or necessity for them:-either to borrow or 
to alienate parcels of joint family lands 
or.the- ground of necessity or benefit to 


“ such minor coparceners. He would ; 
take us - through’ the evidence oral 
and documentary relatng to each 


of the alienations’ comprised in: schedules 
A- to G and would urge that the 
evidence on record would- not justify 
the conclusions of the trial Court. Accord- ; 
ing to him, P.Ws. who-have been cxa- . 
mineg on the siae of the plaintiffs satis- : 
factorily spoke about the available surplus : 
income of the family and the subject if | 
viewed in this context would not justify | 
either the borrowimg or much jess, the 
alienations of the joint family properties ; 
by one or the other of the brothers -who ` 
were managing the family properties til] ‘ 
the minors came to Court. Contending 


contra, learned counsel for the contesting : 


respondents would say that ever since ' 
the ancestor’s time, there is proof that the ` 
family was borrowing, from time to time, 
either for sustenance or for preservation 
of the family properties and it was this 
whichis reflected in the conducé of the 
first and the second deferidants when they ` 
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took aver the family properties as mana- 
gers thereof. Trey would harp upon the 
fact that excepting for the ipse dixit of 
P.W. 1 and the others who could casually 
refer to the alleged fast life led by defen- 
dants 1 and 2, there is no acceptable 
material to show that the brothers incur- 
red such debts for immoral purposes such 
as gambling and womanising. 


4. Before we deal with each of the 
schedules and the facts as found on the 
record in relation thereto and the manner 
and the reason for the alienations of such 
properties by one or the other or both of 
the first and the second defendants. it is 
convenient to make-ccrtain general obser- 
vations regarding such subject-matters- 
which have been coming and are likely to 
come often in Courts of law. When a 
minor institutes an action challenging 
the alienations made by his father or his 
ancestors on the ground that the debts 
were ayyavakarika in nature and that 
there was no legal necessity which would 
compel the manager, though he may he 
a father, to sell or alienate otherwise the 
properties itis for him to establish at least 
reasonably, that the circumstances and 
the position of the family were such that 
no occasion could have arisen for sucha 
borrowing and that there was no necessity, 
at all, to alienate the properties at any 
particular or material pointoftime. The 
mere ipse dixit of the plaintiff, as soon as 
he becomes a major basing his informa- 
tion on hearsay and gathering some wit- 
nesses who would parrot-like repeat 
what he wants them to say would not 
improve the pnsition. Antecedent debt 
has a special signification. If the debts 
Jare incurred for paying off debts already 
in existence, then it will be normally 
understood as an occasion in which. an 
antecedent debt is being discharged. Itis 
‘tions wherein alicnations are made so as 
to pay off antecedent debts in the sense of 
debts which are recited in a registered 
and old document as existing debts of the 
family, the minor should be in a position 
to bring home to the Court that there was 
no occasion or there could have been no 
occasion for the father-manager or any 
other manager of the joint family to 

involve ) h; 
r or this purpose, he must be in a position 
to prove what "would be the income from 
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the joint family properties and after meet- 

ing the generality of cxpenses connectedp 
with the family, there could have beenk 
available surplus the existence ef which}. 
cannot prompt a respectable person tof 
borrow unnecessarily or to mortgage un-} 
necessarily the family properties so as to 
ultimately burden them. The Supreme 
Gourt has laid down in uncanny terms 
that proof of such available surplus or a. 
reasonable inference oor -acceptable 
material that there is a possibility of such 
available surplus, should be established 

so as to compelCourts of law to set aside an. 
ancient or an old alienation on the ground 

that the recitals in the document which- 
created such alien ations have to be ignored. 
lightly and contemporaneously brushed 

aside as not binding on the challenging. 
minor coparceners. Further in cases 
like this, ıt would be a practical impossi-} 
bility for the alienee who is brought to 
the threshold of the Court on the facts 
adverted by the minor challenging 
coparcener to prove that the consideration 
which passed under one or other aliena- 
tions made by the fathcr-manager or the 
manager was rightfully or properly utilised}, 
by their vendors. It would be unreasona- 
ble to expect such meticulous proof of 
appropriation and treatment of such, 
consideration nearly 15 or 20 years after 

the date of such alienation. 


5. We may also in passing refer to the 
decided cases making another general 
observation in cases like the one under 
consideration. It is the common feature 
in such cases that the father who is respon-- 
sible for the litigation, who, though is: 
living with the minor, keeps himself safely 
outside the witness-box. He can easily be- 
presumed to be a person who is encourag- 
ing this litigation as a sutradari. It. 
would not be upreasonable to presume. 
that the hand of the father is always there 
in this litigation and he just briigs into 
the. witness box his brother’s sons, minor 
children and others so as-to gamble in 
litigation, by challenging his own aliena— 
tions through them. It is this conduct: 
of the parents which is condemred in the 
following lines in Masit-Ollah v. Damodar 
Prasad}, The learned Law Lords state- 
that: . ae | 
O O M 
1. 531.A.204 :51 M.L.J.792 :98 I.C. 1031x 
A.I.R. 1926 P.C. 105 at 108. i z 
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“The only sum that was left unaccoun- 
ted for was Rs. 2,000 odd, as found by 
.the Subordinate Judge.. Janki Prasad, 
the plaintiff’s father, admittedly recei- 
ved the whole consideration, and. was 
the man who used the largest part of 
the money for the discharge, of the 
ancestral debts. He could have told 
in his evidence how the sum of Rs. 2,000 
was applied. There is no evidence that it 
was used for immoral or unauthorised 
purposes. His testimony was therefore 
most material in the case......... es 
AER Efforts were made to ge 
him into the witness box, but he studi- 
ously avoided appearing in Gourt.” 


6. We shall now state the general prin- 
ciples which apply under such circums- 
tances as was spoken to by the Privy Goun- 
cil and the other decision of the Supreme 


Gourt as well. In Jagannath v. Shri Nath? - 


an, old father alienated certain family 
properties and the sale deed was attested 
by the eldest members of the family. 
In a suit brought by the minors challeng- 


ing such alienations, the Privy Council , 


said that the aticstors who were the eldest 
members of the family and who were 
intimately connected with it were im a 
better position than anyone else to say 
whether the money was applied for the 
necessary purposes of the family., They 
had allowed their children to figure as 
plaintifis and got themselves impleaded ‘as 
defendants. The suit was a collusive 
suit aud the conduct of the elders 
afforded ample corraberation of the other 
evidence that the same. was effected for 
necessary family purposes.” ` „0 7; 


7. A Division Bench of the Oudh High 


Gourt in Sant Baksh v. Lackhman Prasad?, 


observed that: 


“Where the father execvtes a sale-ceed 
by which he alienatcs. joint family 


- property to satisfy his previous liabili-. 


ties and his son, on attaining majority, 
files a suit to set aside the sale deed 
-on the ground that it was executed 
without any legal necessity in pleading 
the father as defendant and, the father 
does not come forward to give evidence 
whether all or any of the debts borrow- 





1. 66 M.L.J. 321 : 61 LA. 150: A.I.R. 1934 
P.C. 55., | a 


2. ALR. 1946 Qudh. 92. ` 
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ed by him were not for legal necessity, 
it must be held that the suit is a collusive 
suit filed at the instance of the father - 
and the failure of the father to come 
into thejwitness box and to state the 
real facts raises a presumption against the 
plaintiff that the money must have 
been needed for legal necessity.” 


(The italics is ours.) 


8. Finally, the Supreme Court in DhhaT 
Amrit Lal Nagjiv. Doshi Fayantilal Fethalal* 
stated that: i 


“Where ancestral property has been 
alienated either under a conveyarce 
executed by the father in consideration 
of an antecedent debt, or in order to - 
raise money to pay off an antecedent 
‘debt, or under a sale in execution of 2 
decree for the father’s debt, the sons 
who challenge the allegatior have 
to prove not only that the antecedent 
debis were immoral but also that the 
purchasers had notice that they were 
so tainted. In this respect no valid 
. distinction can he made  betwéen 
-mortgage and a purchase aud the above 
principle ` will ‘apply to a mortgage 
created "by the father”: ` ° l 
9. Again the Supreme Court in Radka- 
krisknadas v.. Kaluram?, stated that: 


“Where an alienation, by way of sale?’ 
of the family property made by a Hindu 
father is challenged by his sons on the 
ground of want of legal necessity then. it 
is now well established that what the 
-alienee is required to establish his legal 
necessity for the transaction and that- 
"jt is not ‘necessary tor him to show that 
every-bit of the -consideration which he 
~ advanced was actvally applied for meet- 
“ing family necessity. -The > reason ,1s 
‘that the alienee ‘can rarely have the 
means of controlling and cirecting the. 
` actual application of- the’ money -paid 
or- advanced by him- unless he enters. 
into the management himseli.” 


10. I+ is, therefore; fairly clear that the 
Challenges made by a minor ir the matter’ 
Of alienation or borrowings made by their 
elders. including their father, cannot 


ios aa —— os 


1. (1960) 3S.C.R.842 : (1962) 1 S.C.J. 2822" 
(1962) 1 An.W.R. (S.G.) 134 : (1962) 1 M.L.J. ` 
(S.C.) 134: A.I.R. 1960 S.C.964. 

2. (1963) 1$.C.R:648 : A.I.R. 1967 S.C. 574. 
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lightly be accepted by Gourts unless the 
facts in cach of those cascs do satisfy the 
norms laid dow. by the varicus decisions 
cited above. 


11. In the light of the above, it is fo? 
consideration, in the instant case,.whethe 
the minors have proved that the debt? 
challenged by them or the alienation? 
questioned were in connection with an tece” 
dent debts which were immoral znd 

whether the purckasers had notice of the 

inherent ayyavakarika natvre of such -` 


debts. 


12. M:. Sivamani was uot akle to place 
before us any evidence about the income 
from the joint family properties. P.W. 1 
is the first plaintiff, He was 26 years on 
4th November, 1966 when he was exa- 
mined in Caurt ard he must have been 


born inorabout 1940. Buvtheis chavvi- . 


nistic enough to speak about the death 
of his grandmother 10 years ago and 
about the debts of his grandfather 40 
years ago and asserts that the annual 
income from the properties before the 
alienations, the first of which wes in 1947 
about Rs. 25,000 per annum. He would, 
candidly, admit. that his granomother 
told him about his father and urcle 
keeping concubines. He says that he 
heard that his father used to drink and 
was living with women in what is called 
“Pakku Thoppu’’. He is, evidently very 
sore that his father did not conduct the 
marriages of any of them during the rele- 
vant period. He would estimate that 
the debts quoted in the various sale deeds 
challenged by the plaintifis were not for 
family necessity but he would not whisper 
in the witness box that such sales are 
not supported by consideration. Except- 
ing for a bare statement in chief examina- 
tion that the income wauld be about Rs. 
25,000 per annum, he did not substantiate 
the same by producing any document or 
any cther relevant material so as to 
prompt the Court to accept the same. 
P.W. 2 is the Drill Master. In chief, 
examination itself, he would say that he~ 
was not sure as to the income which the 
properties yielded. But, according to 
him the annual income by way of rent 
25 years back from the crops would be 
about Rs. 5,000 and from the trees in 
the various topes was about Rs. 8,000. 
He is not sure as to who were the lessees 


_and he does not know; personally, as to the 
\ 
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income from the suit properti©s 
which were urder the cultivation 
of - the first defendant or his lessees. 
He would say that a day before 


he was examined he went to his lands 
and that the-suit lands are visible fram 
his lands but he did not ncte the trees 
as they were two furlongs away. We are 
referring to this part of his evidence, at 
this stage, only for the purpose of showing 
that P:W.2 who is, admittedly, interested 
in the family has been brought down by 
the plaintifis to assert that the income 
was about Rs. 13,000 per annum. P.W. 
3 was invited to speak for a special purpose 
which we shall advert to later. He has 
been brought in for the purpose of saying 
that no consideration passed under Exhi- 
bit B-79. He does not speak to the in- 
come of the family properties as such nor 
does he corroborate either P.W. 1 or P.W. 
2 in that regard. Thus, in the instant case, 
we bave no evidence, at all about the in- 
come. It follows, therefore, that there is 
no acceptable material regarding the exis- 
tence of available surplus which alone, 
possibly, would raise the presumption 
that there could have been and there was, 
no occasion for the manager of such joint 
family having such available surplus in- 
come to borrow or to mortgage or ta sell 
the family properties. Exhibits B-4 to 
B-7 though of course, were of the year 
1924, give a slight indication as to what, 
possibly, cauld have been the income 
from the family properties. It was only 
Rs. 1,075 per year. Having regard to 
the meagre income, Vadamalai himself 
was mortgaging propertie: and after his 
dtath, Palani Ammal continued the pro- 
cess and she had to borrow, presumably, to 
preserve the properties or to maintain the 
family. Though these pieces of evidence 
are not conclusive on the nature or quan- 
tum of the income, yet, they provide am- 
ple food for thought that the plaintiffs’ 
exaggerated estimate of the income as Rs. 
25,000 per annum, is not based on any 
proved data or hypothesis whatsoever. 

13. We, therefore, start with the back- 
ground that the family did not have any 
surplus income, at all: Next, we | shall 
consider whether there ıs- any evidence 
that either the first or the second 
defendants were, at all times, or 
in any event, at all material. times, 
engaged in immoral or illegal activities. 
We have, aiready, seen that -P. W. I 


II) 


heard about tbs first or the second 
defendant keeping concubines only from 
his granamother who dicd 10 years ago 
when he could have been 16 years of 
age. We cannot expect that, in a family 
which claims to be so opulent and rich, 
the grandmother would discuss about the 
concubinage and the ways of living of his 
father with a teen-ager who is none else 
than her own grandson. Apart from this, 
P.W. 1 is unable to bring home the alleged 
evil habits of his father or his uncle.” P.W. 
2 does not improve the position any fur- 
ther. In a casual manner, he would say 
that the first defendant used to- drink, 
gamble with cards and keep “women. 
Excepting for this, he does not speak to 
the character or the alleged illegal acti- 
vities of either the first or the second de- 
fendaŭńts any more when-he was in the 
witness box, P.W. 3, who was specially 
brought for the occasion, in connection 
with A schedule properties, does not refer 
to the bad habits of the brothers, at all. In 
such aconspectus which touches upon the 
conduct and character of ‘the’ first “and 
the second defendants, it would be hazar- 
dous forus to risk the conclusion that 
the defendants 1 and 2 whenever and 
wherever they incurred debts on their be- 
half and on behalf of, minor plaintiffs, 
they did so because they wanted to satiate 
their own thirst for lust and all such debts 
were for immoral, illegal and aayavaharika 
purposes. - ` oe 8 l 


14. We shall now deal with each’ of the 
schedules which relate to sales effected by 
one or the other or both the first and the 
second defendants. The first sale was un- 
. der Exhibit B-75 dated 24th January, 1947, 
That was a.sale of about 2.92 acres“of wet 
land which was very near to Kalingarayan 
Channel for a sum and consideration of 
Rs. 15,900. After it was purchased under 


Exhibit B-75 the property-devolved upon . 


defendants 3 and 4 who, in turn; sold the 
western portion thereof under Exhibit B- 
74, to one Ghinnammal who in turn, sald 
the property to the 13th defendant under 
Exhibit B-73. The-13th defendant,who 
purchased a portion of the property com- 
prised in schedule A has been examined 
as D.W. 12. He would say that he pur- 
chased a portion of the A schedule proper- 
ty viz., 1-46 cents of wet land for Rs. 9,000 
and would also speak to the fact that the 
first defendant or the second defendant 
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did not. keep concubines and they were 


„having good conduct. In cross-examina- 


„tion, it. was brought out that he did not 
-obtain encumbrance certificate and that 


the third defendant was-in possession of 
the original title deeds. It is significant 
that this witness was not asked about ce 
e 
absence of his bona fides when he purchased 
the property after inspecting the original 
title deeds which were with the third 
_ defendant. 


15: The consideration ir Exhibit B-75, 
which is the original sale deed with which 
- we are concerned, is made up as follows : 
A sum. of Rs.2,445 was paid oft under Exhi- 
bit B-76 towards ‘the subsisting mortgage 
_and asum of Rs. 5,000 was-paid off un- 
der the promissory note exhibited as Exhi- 
- bit B-79.and there-were recitals, in the 
: said sale.deed to the effect that three other 
promissory notes, dated. 11th October, 
1946, 15th October, 1946 and 5th Novem- 
ber, 1946 were discharged under them and 
-that only a sum of Rs. 826 was taken as 
cash consideration by defendants 1 and 2. 
We have alicady referred to the fact that 
the first and the second defendants dis- 
cretely avoided the box. When P.W. 3 was 
‘in the witness box, he tried to make out a 
‘case'th at the promissory note Exhibit B-79 
- was not supported by consideration. The 
brother of P.W. 3 one Arulsami lent the 
-amount under Exhibit B-79. P.W..3 would 
‘swear that he and his brother were doing 
business in Erode from 1942 to 1946 in 
 javuli and that they had account books and 
that all the transactions will be entered in 
‘the accounts. When he was asked about 
` the account books he would say that they 


* were with his brother and he would not be 
` in a position to produce the same.Though 


he attested Exhibit B-79 he would have‘it 
that even the endorsemeiit, Exhibit B-80, 
was written on the same date and time on 
which the promissory note Exhibit B-79 
‘was written. We have already seen that 
Exhibit B-79 is dated ‘Sth November, 


°1946. After having stated that Exhibits 


“B-79 and B-80 were written at the same 
time and in the same place, he would say 
that ExhibitB-80 was written on 25th Janu- 
ary, 1947 as mentioned there. This wit- 
ness has, therefore, no respect for truth. 
He would also claim that Exhibit B-79 
was antedated. Apparently, he has fallen 
out with his brother who is stated to be in 


yy * 


142 


jail and he was very handy for the plain- 
tiffs as he was prepared to help them to 
the extent he can by saying that no consi- 
deration passed under the promissory 
‘ note, Exhibit B-79. We disbelieve P.W. 
3. In the absence of any other evidence 
which will give us at least the prima facie 
impression that the recitals in a docu- 
ment which is nearly 22 years old were 
falsely drawn into the instrumcnt at that 
time, we are unable to accept the plain- 
tiffs contention that the recitals therein 
ought not to be taken at their face valve. 
If, therefore, Exhibit B-75 is fully support- 
ed by consideration and the debts recited 
_ therein were antecedent debts, 


. — ‘Antecedent debt” means antecedent 

in fact as well as in time, that is to say, 

- thatthe debt must be truly independent 

- of and not part of the transaction im- 

peached. To validate an alienation 

so as to bind the son, there must also be 

an antecedent debt. Gerterally there is 

no question of legal necessity in such a 

case, ”. (Vide Mulla Hindu Law, 14th 

Edition, page 375.)— i : 

there is no question of legal necessity in 
such a case. oS 

16. The challenge against the alien ations 

evidenced by Exhibit B-75 and in relation 

bs S A schedule properties, therefore, 
ails. ` l : 


17. We shall now take up schedule B 
properties.. The plaintiffs have succeed- 
ed in the lower Gourt in so far as théir 
challenge against this alienation is con- 
cerned. But the learned judge would not 
give any relief to the first and the second 
plamtiffs on the ground that they came `ta 
Gourt 3 years after they became majors 
and that; therefore, they cannot, under 
the law of limitation, personally attack the 
alienations made by the first and the se- 
cond defendants. There cannot be any 
further probe into this finding which, in 
our view, has been ‘correctly rendered by 
the Gourt below. Though Mr. Sivamani 
lightly touched upon ıt. he could not pur- 
sve it further. = | 


-38. We shall now take up the alienations 
-relating to G schedule properties. Both 
the defendants 1 and 2 for themselves and 
on behalf of their minor children, viz., 
plaintiffs 1 to 8, sold the properties com- 
prised in the G schedule under. Exhibit 
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B-14 dated 24th June, 1953, in favour of 
the 7th and the 8th defendants. The 
recitals. in the deed touching upon the 
consideration of the’ borrowing -as well, 
may be summarised thus :.A portion of 
the consideration went to discharge a 
prior mortgage under Exhibit B-9 dated 
12th November, 1947. The ‘said mort- 
gage itself was for purposes of clearing the 
earlier debts incurred by the managers of 
the family under Exhibits B-10, B-11 and 
B-12. The second item of consideration 


` was for discharging an usufructuary mort- 


gage exhibited as Exhibit B-15 dated 
27th May, 1944. The mortgage itself was 
for a sum of Rs. 7,500 and the occasion for 


` the execution of the mortgage was to dis- 


i 


charge, once again, earlier debts, under 
Exhibits B-1, B-19 and B-20. The third 


_item relating to the consideration for the 


alienation in question was to discharge a 
registered mortgage executed by the first _ 
defendant for himself and his sons under 
Exhibit B-21 dated 29th June; 1947. Here 
again, the mortgage was effected’ for the 


‘purpose of discharging earlier debts. The 
“fourth item to make up the consideration 


for the alienation was to pay off the pro- 
missory note debt evidenced by Exhibit 
B-24 dated Ist July, 1952. This promis- 


‘sory note was executed by both the first 


‘and the second defendants. The 


fifth 


_and the sixth items of consideration relat- 


ed to the payment of the decree debts. 
The said decrees were obtained against 
the first or the second defendants in O.S. 
No. 730 /51, District Munsif Court, Erode 
O.S. No.41 of 1962, District Munsif Gourt, 


- Erode and O.S. Nos. 21/52 and 698/52 in 
_the same Gourt. After:paying off the 


above debts. which were anterior ın point 
of time to the execution of the sale deed, 
Exhibit B-14, only a sum of Rs. 783/12/0 


- w2s received in cash and even here, the 


. cultural expenses. 


precaution was taken that it was received 
in order to meet certain family and agri- 
It is thus seen that the 
several recitals-in the sale deed, Exhibit 
B-14, which make up the consideration of 
Rs. 32,000, are either for payment of 
debts incurred by the manager prior to the 
date of sale or for the payment of decree 
debts which were obviously binding on 
them as well as the family. We have al- 


-ready prefaced by saying that at no point 


of time was there any query by the plain- 


tiffs that the alienations are not supported 


Sa 
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by consideration. But their main attack 
-was that the debts were not incurred for 


- avyavakarika purposes. They have miserab- - 


- ly failed to cstablish that any of the debts in 


so far as the present alienation is concern- 
ed, was ever taintcd in the manner suggest- 
ed. We, therefore, uphold the 2lienation 
made under Exhibit B-14 and also con- 
firm the finding of the Gourt below: as 
regards Schedule G properties. 


1g. We now come to. Schedule D proper- 


- ties which were alienated under Exhibit 


B-70 for 2 sum of Rs. 4,000 in favour of the 
9th defendant’s father. .In connection 
with this transaction D.W. 9, who is the 
scribe of the document,has been examined. 
He in chief examination, would. say that 
the first and the second defendants who 
are the execu tants of the said deed, got the 
money for family expenses. He would, 


-also speak to the fact that their mother, 


Palani Ammal, was alive on the date of 
the execution of the said document. This 
‘was to clear off an earlier usufructuary 
mortgage in favour of'one Vedavalli. In 
<ross-examination, nothing significant has 
been brought out. He asserted that he 


-wrote the mortgage deed himself and that 


the monies were borrowed for the benefit 
of the family in that, at the time, the resi- 
dential house was in a bad state of repair. 
It is unnecessary for us to repeat at évery 
Stage, that exc:pting for a bare sugges- 
tion in the pleadings as well as ‘in the wit- 
ness box, the plaintiffs’ witnesses -could 
not establish to the satisfaction of the 
Court that the debts and the conse- 
quential alienations by the first and ‘the 
second defendants ought to be set 
aside or ignored on the ground that 
such debts were incurred for immoral 
purposes. In the absence of an attack on 
the ground that there was no consideration 
for the sale and as the recitals are contain- 


ed in rather old documents, we are urable. 


to lightly brush aside-its contents and tru- 
thfulness. One general argument urged 
by Sivamani is that though the docu- 
ment contamed recitals regarding _ dıs- 
charge of mortgages under which defen- 
dants 1 and 2 purport to have borrowed 
monies; from -time to tme, those promis- 
sory notes were not forthcommg. In 
Some cases, at any rate, those promissory 
notes were filed and exhibited. But the 
non-production: of such promissory notes 
im_some cases by themselves would not 
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- create the impression that the dcbts them- 


selves were fictitious or that they were bor- 
rowed for immoral or illegal purposes. 
We therefore, accept the: finding of the 
Court -below that the plaintifis have'not 
proved that the alienation of the D Sche- 
dule properties under Exhibit B-70 is not 


` for the benefit of the family or for legal 


necessity. 


20. The E schedule properties were sold 
under Exhibit B-71. This sale was. tọ 
pay off the usufructuary mortgage under 
Exhibit B-72. The document recites the 
receipt of the balance of cash considera- 
tion. D.W. I1, the husband of the alie- 
nee, speaks to this, Nothing has been 
The plain- 
tiffs, therefore, have not established that 
the alienation of the E Schedule proper- 
ties was in any manner, improper. 


at. We now come to F ‘schedule proper- 
ties. These properties were sold under 
Exhibit B-38 dated 6th May, 1956 by 


both the first and the second defendants. 


The sale was in favour of the 11th defen- 
dant who examined himself as D.W. 3 and 
he also examined onc of the attcstors to 
the said document as D.W. 4. There were 


. I7 items recited in the body of the sale 


deed, Exhibit B-38, which items disclosed 
that.there were debts anterior in. point of 
tume to the present sale and that the sale 
itself was effected m order to pay off ard 
discharge those 17 live debts mcurred by 


‘the then-managers of the family: Exhi- 


bits B-39 to B-53 are the Exhibits which 
intrinsically establish that the considera- 


‘tion for the sale under Exhibit B-28 went 


for discharge of several prior debts incurr- 
ed by the managers. . The debts are m 
‘the nature of mortgages or evidenced by 


‘promissory: notes.- Several:of the pro- 
-missory notes and the endorsements made 


thereon - were exhibited. “But: some of 
the promissory notes though recited in the 
sale deed have not been brought into re- 
cord, Here again, the general com- 
ment is repcated. But, as we said, Exhi- 


-bit B-38, is a sale which is nearly 18 years 


before this date and about 6 years be- 
fore the action itself. In such cases, as the 
Supreme Gourt has stated, it is not for the 
‘alienee to’see to the’ meticulous disburse- 
ment of the consideration paid by him to 
the vendors who are acting as managers 
of joint family, but to be generally satisfied 
about the integrity of such vendors in the 
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Matter of clearance and discharge of such 


debts. D.W. 3 who proved the payment . 


of consideration says that the sale negotia-. 
tions teok place for six months and there 
were other offers for this land as a whole 


and that he paid a fair price for the same.. 


anc that the first and the second defen- 
dants were living jointly with as many as 


25 members in the family at ths time of. 


sale and he denied that the first and the 
secong defendants were leading a fast life 
and that the recitals in Exhibit B-38 show - 
what were all the debts incurred by them 
and which were discharged from the sale 
. consiceration. He proved the Exhibits 
- B-39 to B-53 and when he was cross-exa- 
mined, no question was put to him that . 
‘there was a failure of consideration nor 
was there any suggestion that the recitals 
in Exhibit B-38 are incorrect and have . 
been invented for purposes of enabling 
the first and the second defendants to in- 
discriminately borrow so as to cause wrong- 
ful loss to the family properties. Here again 
the monotonous challenge made by a 
minor son as against the father who. re- 
fused to go into the box to contradict or 
accept his son’s story has to be rejected 
on the grounds.already set out by us while 
dealing with the alienations-of the praper- 


tics covered by the other schedules. We ~> °_ : : : 
y "23. The above discussion therefore, 


accept, therefore, the finding of the'Gourt 
below im so far as the F schedule proper- 
ties are concerned. - 


aa. The last alienation which is also 
challenged by the plaintiffs in the action 
is that covered by Exhibit B-57 relating 
to the G Schedule properties which was a 
sale offamily lands on 13th February, 
1958. The sale was in favour of the 12th 
defendant. The 12th defendant examined 
himself as D.W. 5. He also got his testi- 
mony corroborated by examining D.W. 
8. D.W. 5 says that the sale was effected 
in order to pay offa decree debt, a mort- 
gage debt and debts evidenced by promis- 
sory rotes. That such debts were incur- 
red by defendants 1 and 2 and that they 
were Gischarged from and ovt of conside- 
ration paid under Exhibit B-57 are abun- 
dantly clear when we examine Exhibits 
B-58, B-67,B-68 and B-59 to B-64.Nothing 
clinching hzs been brovght outin cross- 
examination, The witvess reiterates that 
in the sale deed the debts which were to be 
paid off, have been recited and that he 
discharged some of the debts even before 
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registration. He isdefinite that he dis- 
‘chargec all the debts quoted in the sale 
deed and the consideration paid was fair 
.and reasonable. D.W. 8 is the person 


_who negotiated, in the first instance, for 


the sale and purchase of the properties. 
comprised in the G Schedule. ‘Though the 
first defendant and the second defendant 
agreed to sell the lands to D.W. 8, later 
on they resiled which necessitated D.W. $ 
to file a suit for recovery of the advance 
of Rs. 2,000. This was the decree debt 


‘which was paid off when the second dee 


fendant, subsequently, sold the properties. 
That was asale 
which was effected by the second defen- 
dant for himself and his minor children 


after he and his brother the first defen- 


dant, partitioned the jcint family proper- 
ties amongst themselves in 1955. The net 

amount-received in cash under this deed is 

only Rs.3,317.Applying the various princi- 
ples already. referred to by us and iv .the 

absence of telling evidence which would 
outweigh the acceptability of the recitals: 
in Exhibit B-57, we are‘unable to accept 

the contention .th at the sale of the G sche- 
dule properties is not for the benefit of the 

family-or, at any rate, not for legal reces- 

sity. l voo l 


prompts us to accept the findings of the 
Court below, in all respects, in relatior to 


the dealings of the first or the sccond de- 


fendant or both, as regards the proper- 
ties described in schedules A to G. 


24. In passing, we have to reiterate that 
this is one of those usual litigations filed 
by the minor children in the joint femily 
attacking the alienations made by the 
father either during their minority or im- 
mediately thereafter but, certainly, with 
the encouragement and active support of 
the parents. Without the first and the 
second defendants having a hand in the 
litigation, the plaintiffs would not have 
dared or could not have been encouraged 
to file the same. The mother of some of the 
plaintiffs was representing some of the 
minors. ` What prevented her from going 
into the box and speak against her hus- 
band remains unexplained. The appeal 
is dismissed. As the litigation, in our view, 
ought to have been sponsored by the 
parents and the minor plaintiffs ought not 
to be blamed for it, there will be no order 
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as to costsfin this appeal. The appel- 
lants, however, will pay the Court-fee 
payable to the Government. 


RS. Appeal dismissed. 


IN THE HIGH COURT ‘OF JUDI- 
CATURE AT MADRAS, >- 


PRESENT :—T. Ramaprasada Rao and s. 





. Ratnavel Pandian, FF. 


The Union of India represented by 
Secretary, Ministry of.Works, Hou- 


. Sing, Urban Development, New 


Delhi, and another 


D, 
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Andhra Bank Limited, Madras-9. ~ 
i a ` -e Respondent. 
Transfer cf Property Act (1V of 1882), sec- 
tions 106 and 116—Landlord and tenant— 
Lease of premises fora fixed period—Expiry of 
period—Landlord~ claiming enhanced- rent— 


Tenant unwilling to pay higher rent and con-" 


tinuing to remain in the proniises—Suit by land- 
lord for difference in. rent—Gharacter of the 
money payable—Givil Gourt’s discretion to fix 


a reasonable rate either as rent or as damages- 


Jor use and occupation. 


The jural relationship of lessor and’ ‘lessee 
Springs from a contract; under it, a 
‘tenant by reason of the’ element of trans- 
fer of the right in immovable property én- 
jeys such property for a certain.time either 
express or implied ‘or in perpetuity in 
‘consideration of price paid-or promised. 
Section 106 of the Transfer of Property 
Act, which operates in thé absence of a 
contract or local law or usage to the con- 
trary, provides for termination of the lease 
according to its tenor. In certain cases, 
a lease is deemed tc be one from month to 
month and in othersa lease'is from year 
to year. In the former the lease is deter- 
minable by a notice issued by the lessor 
by fifteen days expiring with the month 
of tenancy. ‘In the latter; it is determined 
by a similar but six months’ noticé ex- 
piring with the yzar of the tenancy. There 
may be cases where the lessee mav con- 
tinue to remain in possession of the de- 
mised property, after the determina.ion 





* AppealNo.209 of 1971. 1144 December, 1975. 


M LJ~—19 


of the lease. Section 116 of the Transfer 
of Property Act provides'in such cases, 
if the lessor or his lega] representative ac- 
cepts rent from the lessee or otherwise as-- 
sents to his continuing in possession, the 
lease is ‘renewed according to’ the pur- 
_ pose for which the property is leased, as: 
_Specified in section 106 of the Transfer 
of Propérty Act. In all situations the- 
_word “letting” shovld’not be confused 
with the permission given to another to- 
accupy immovable property as a licensee. 
The Transfer of Property Act well main -- 
tains the distinction between’ ‘a licensee 
and a lessee: In the former-case no .in-- 
terest in the immovable property is trans- 
ferred, by which transfer alone’ the rela- 


_ tionship of landlord and tenant is created. 


- [Para, 7. } ° 
What then is the position if a tenant holds. 
over in the sense that he continues in pos-- 
session of the demised, premises after the 
determination of the lease ? One, such- 
method by which landlord’s assent could 
be presumed is by acceptance of-rent: In 
other c ases, there should be reasonable but ~ 
acceptable- proof that the landlord has: 
otherwise assented to the tenant’s. conñti-- 
nuing in possession after .determin ation, 


- In allsuch cases, the act of the tenant is- 
` described, as a tenant. holding. over. By 


such continwaice in possession after deter-- 
mination, the person im ‘occupation’ ` 13 
called a ‘tenant at sufferance. If such 
possession is attributable to the consent of: 
the landlord. given either expressly or. by 
necessary implication then heis called a- 
tenant holding over or a ténant.at will. 
But if in’a given situation, such consent is- 
not proved, then he is called a tenant-by 
sufferance., ~ (Para. 8]; 
Weighing the relative contentions of par-- 
ties, the following principles emerge : 
- - ` e - - =i. 8 : 
(1)-If a terant at suflerance continues to~ 
occupy the premises aftér the. determina-- 
tion -of the lease, then he cannot unjustly- 


- enrich himself by claiming that he will pay ` 


only the quandem rent anc nota reasona- 
ble rate of damages for use and occupa-~ 
tion of: the premises. 


(2) Ifhe assents to pay. the enhanced rentz 
emanded at-å time when the landlord 

determines the lease, then there is no diffi-- 
culty at all. He-will.be. considered as a. 
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tenant holding over on the basis of a rew 
contract of lease as between himself and 
the landlord. 


(3) lf the tenant, in spite-cf the warning, 
“contumaciously remains im possession of 
the premises, the landlord secures a 
right to get a reasonable compensation 
‘from the tenant for such occupation, but 
it need not necessarily be the enhanced 
‘rate of rent claimed by him: but in no 
„circumstances it can exceed the enhanced 
rate demanded by him ; i 


d4) The Court shovid investigate, and ıt 
has jurisdiction to do so, and find ïn its 
discretion whether the enhanced rate 
‘claumed by the landlord, in such circum- 
stances is penal or otherwise equitably 
justified. > 


(5) The Court has the power and indeed 
the discretion to fix a fair and equitable 
Tent in such situation. [ Para. 29.] 
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Appeal against the decree of the IV 
Assistant Judge, City Civil Judge, Madras 
in Original Suit No. 5383 of 1967. 


The Central Government Standing 


Gounse], for Appellants. 


G. Hanumantha Rao, for Respondent. 


The Jud gment of the Court was delivered. 
by 
Ramaprasada Rao, 7.—The Union of India 


and the Executive Engineer, G.P.W.D., 


Madras, who were the defendants in O.S. 
No. 5383 of 1967 ,Gity Civil Gourt, Madras, 
are the appellants. The Andhra Bank 
Limited, owned premises No. 6, Linghi 
Ghetty Street, Madras-1, which had three 
floors. The Executive Engineer, G.P.W. 


.D on behalf of the Union of India took on 


lease the second anc the third floors of the 


above premises from Ist July, 1955 on a 


monthly rent of Rs; 1,150 and on an in- 
creased rent of Rs. 1,500 with effect from 
Ist July, 1959. -Gertain fittings and 


‘fixtures also formed part of the demise. 


The tenancy continued without any com- 


plexity till 30th June, 1962 by which time, 


the period of the lease expired. The plain- 
tiffs under Exhibit B-2 made it known that 
on the expiry of the lease, they werc not 
willing to renew the lease and also put on 
notice the defendants of the fact that they 
have not éxpressed their desire in writing 
for renewal of the lease as contemplated 
in the original agreement of lease. Under 
Exhibit B-2, the plaintiffs alse notified the 
defendants that they were in arrears of 
rent by then. UnderExhibit B-3 dated 24th 
December, 1962, the defendants expressed 
their desire to continue as tenants of the 
premiscs in question on the same terms 
and conditions for a further period of 
three years. O. reccip tof this , the plain- 
tiffs through their lawyer and under 
Exhibit A-1, determined the tenancy 
of the defendants, as there was no notice 
in accordance with the terms of the or 
ginal Icase from the defendants request- 
ing for a renewal of the lease for a further 
term. The defendants -were, therefore, 
called ‘upon to quit and deliver vacant 
possession. ‘This was followed by ano- 
ae letter Exhibit A-2, which ran as fol- 
cws : 
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“The Executive Engineer, 
-Madras Gentral Division, 
47.P.W.D., Madras. 


29th August, 1963- 


without - prejudice. 
Dear Sir, 


Re : Premises—rent. 





“With reference to your Ictter No. 3722-M 
dated 27th August, 1963, we have to state 
that the amount of Rs. 7,500 was received 
‘without prejudice to our legal adviser’s 
“fetter No. 248 of 1963 dated 24th March, 
1963, and kept in suspense account— 


df you require further lease, we are prepar- 
ed tO renew the lease for a further period 
of 3 years from Ist April, 1963, on. an 
enhanced rent of Rs. 2,400 per month, at 
Rs. 40 per 100 sq. ft. . The C.P.W.D. pays 
gent Rs. 45 to Rs. 50 per 100 sq. ft. to our 
-next building “Mysore Bank Building’’. 


“Due to high. cost of maintenance and 
‘Increase In local taxes, we were compelled 
to enhance the rent as above. 


We are not in favour of continuing the 
dease at Rs. 1,500 p.m. any further. Please 
treat the matter as specially urgent and 


communicate your acceptance ‘to ‘us 
Aammediately, ` ` a i 
Yours faithfully, 
(‘say = 
Manager ”. 


“The plaintiffs made ‘their position- clear 
under Exhibit A-2 that they were not 
willing to extend the period of the lease 
and accept the defendants as tenants; un- 
less they were prepared to pay an enhan- 
ced rent of Rs.'2,400 per month. ‘They 
set ovt the hypothesis under which ‘they 
‘have estimated the rent at Rs. 2,400. 
After an attempt was made by the State 
‘Government to requisition the demised 
property for the use and occupation of the 
‘Union Government, which apparently, 
‘did not fruition, as is seen from Exbibit 
B-1, which is a ‘letter from the Gollector of 
-Madras-to the defendants, the result was 
that the defendants were continuing ir 
possession cf the property after the deter- 
mutation of the lease and after the land- 
Jords had made it clear that they should 
pay an enhanced rent of Rs. 2,400 per 
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month on and after the date of termina- 
tion of the lease. Ir fact, the plaintiff 
under Exhibit A-4 requested the Collector 
of Madras to withdraw the notification 
issued under the. Requisitioning and 
Acquisition of Immovable Property Act, 
1952 and explained in detail their stand 
that they were willing to further accom- 
modate the Union Government is the 
premises provided they were prepared 
to pay either as rent or as damages for use 
and occupation of the premises at the rate 
of Rs. 2,400 per month.- The defendants 
were reminded by Exhibit A-5 dated 
30th June, 1964 that the defendants had 
not replica to the demand for enhanced 
rent mace by the landlords. They have 
‘also informed the defendants through the 
Assistant Enginecr C.P.W.D. that if rents 
are paid at the old rate of Rs. 1,500, it 
will only be -received as part payment of 
rent and that they were of the view that 
the defendants are agreeable to pay the 
difference of Rs. 900 in rent from lst 
April, 196% onwards. Finding that no 
rents were paid from Ist March, 1964 
to 30th September, 1964, the plaimtiffs 
demanded such rent at Rs. 2,400 per 
month ard also reminded the defendants 
that the difference at the rate of Rs. 900 
per month towards the rent for the 
period commencing from April 1963 to 
February 1964,was still outstanding. They 
asked for the payment of such arrears of 
rent. . Further reminders for payment of 
the arrears of rent at the enhanced rate 
from the plaintiffs were of no avail. Ulti- 
mately, the premises was vacated on 
18th April, 1966, but without the defen- 
dants paying the difference betweet the 
original rent and the demanded enhanced 
rent. The plaiotifis, therefore, gave 
their final notice of demand under Exhibit 
A-10 dated. 11th May, 1966 sctting out 
their stana. Jnter alia, they alleged that 
as the defendazts conttiued in possession 
of the demiscd premises after the termi- 
nation of the lease, and after a demand 
for enhanced rent was made ‘and when 
it was made clear that it would be collected 
either, -as rent or as damages for use and 
occupation, the plaintiffs assumed that 
the defendants continued in possession by 
signifying their assent to pay the enhanced 
rent, As such rent had not been paid, 
they claimed the arrears of rent by then 
due in accordance with the enhanced 
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rate. The plaint was filed in 1967 and 
described the occupation of the defendants 
aftur the 30th of April, 1963 as unlawful 
and claimcd damages for use and occupa- 
tion of the premises, if aot as rent, for the 
period commencing from Ist May, 1963. 
But as on the date, when they filed the 
suit, the plaintiffs restricted their claim 
only to the allowable period and claimed 
a sum cf Rs, 22,110 being the difference 
ofrent from 1st April, 1964 to 18th April, 
1966 at Rs. 900 per mensem or for dama- 
ges ana Occupation and Rs. 3,440 being 
the arrears of rent for the period commen- 
cing from 19th April, 1966 to 31st May, 
1966 at Rs, 2,400 per mensem or for 
damages in lieu thereof and in addition 
claimed a sum of Rs. 579 being the dama- 
ges to the electrical fittings and installa- 
tions which formed part and parcel of the 
lease. The defendants took up the posi- 
tion that they are not bound to pay at.the 
enhanced rate of rent of Rs. 2,400 ana the 
plaintiffs ought to have taker redress in 
the Rent Control Court, if they were dis- 
satisfied about the rent paid and as rent at 
- the old rate of Rs, 1,500 has alrcady-been 
paid, they denied liability. They denied 
also their liability to pay any damages to- 
wards the breakages of the fixtures, They 
admittcd the correspondence that passed 
between the parties, but would automati- 
cally take up the stand that’the plaintiffs 
are not entitled to enhance thé amownt as 
claimed either as rent or as damages. 


2. The learned Gity Givil Judge framed 
the following issues : 


1. Whether the suit is maintainable, in 
view of the Arbitration Glausc in the 
lease deed ? f 


2. Whether the plaintiffs cen appropriate 
rents at the. alleged enhanced rate, when 
there has already beén a specific. appro- 
priation by the defendants ? _ * 


3. Whether the alleged damage to elec- 
trical fittings aud elcctrical installations 
is not due to normal wear and tear i use ? 


4. Whether the alleged cnhancea rent 
can be claimed by means of this suit ? 


. 5. To what relief ? 
Additional Issue: 


6. Whether there was any contract to 
pay rent as Rs. 2,400 p.m, ? 
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He ultimately decreed the svit for 
Rs. 25,550 with proportionate costs and 

found that the alleged damsges to. the- 
electrical fittings and installations have 

not been made out. He accepted - that- 
by reason of the continuance of the defen-- 
dants in the premises and since they did 
not repudiate the demand for enhanced 
rent, the defendants should be Geemed to- 
have signified their consent for payment: 
of such increascd rent. It is as against: 
this, the present appeal has been filed.. 


3. ` The only question argued befcre us 

by Mr. Parasaran, the learned counsel tor- 
the appellants is whether the plaintiffs-- 
respondents are entitled as a matter of 
course, to rent or damages for use and 

occupation at the enhanced rate on the 

only ground that the appellants did not: 
repudiate the claim in the normal way.. 
There is no dispute abovt the quantum: 
claimed by the plaintiffs on the basis of 
their stand that the defendants were 

bound to pay such enhanced rent on the: 
ground that they have impliedly assented’ 
to it. by not replying to it. The question,. 
therefore, is whether the appellants shovld. 
automatically be made liable to pay rent 
or damages for use and occupation for the 

period in qiestion on the only ground that 
they have not expressly repudiated their 
liability to pay the enhanced tent. 


A. The other question is as to what: 
is the character of the money, , which: 
the occupant would, in the above circums-- 
‘tances, be liable to pay to the landlords; 
whether it is rent or damages for use and. 
occupation. 


5. The third question is whether the civil 
Court, in the absence of consensus as þe-- 
tween the parties as regards the rent or 
damages to be paid by the tenant remam- 
ing in occupation after the determination 


- of the tenancy, has jurisdiction to investi- 


gate and find what possibly would be rea- 
sonably fair rent or reasonable damages In. 
the . alternative -an occupant should pay 
to the landlords in the above circum- 
stances. 


6. Weshall first deal with the general’ 


aspect, which flows from the jurat 
relationship of landlord and tenant. 


7. The jural relationship of lessor and 
lessee springs from a contract; under it, at. 


11] 











nant by-reason of the element of transfer 
of the right in immoveable property en- 
joys svch property for-a certain -time 
ither express or implicd or in perpetuity 
‘lin consideration of price paid or promised. 
Under section 106 of the Transfer of Pro- 


VERE OAR MRT 


of a contract or local law or usage-to the 
contrary, provides for termination of the 
lease according to.its tenor. In-certain 
cases, a lease is deemed to be one from 
iimonth to month and in other cases a lease 
‘lis from year to year.. In the former the 
(llease is determinable by a notice issued by 
Hmonth of tenancy. In the latter,-it is 

determined by a similar but six months 


rt 
pas 


‘tenancy. There may be cases where the 
lessee may continue to remain in posses- 
dsion of the demised property after the 
determination, of the lease... Section 116 
‘lof the Transfer of, property. Act provides’ 
that in such cases, if the lessor or his legal 
drepresentative “accepts rent from.. the 

lessee or otherwise assents to his continuing 
yin possession, the lease is renéwed accord- 
ling to the purpose for which the property 
‘is Jeased, as specified in section 106 of the: 
Transfer of Property Act. In all situa- 
tions the word ‘letting’ should not be con- 
fused with the permission given to another: 
to occupy immovable property as a licen; 
jseé. “The Transfer of Property Act’ well 
(maintains the distinction 
dlicénsee and a lessee. Inthe former case, 
Jno interest in the Immovable property js 
dtransferres, by which transfer alone, the’ 
trelationship . of landlord, and tenant could 
|lbe created. Vide Dr.’ H. S. Rikky’ v. 
å The New Delhi Municipal Committee. 





8. What ther is the position, if a tenant 










olds, over in the sense that he- continues 
Jim possession ofthe ‘demised premises’after 
the determitation of,the lease? One such 
method by which landlerd’s assent could 
ibe presumed is by acceptance of rent. In 
Other- cases, there should be reasonable, 
but acceptable proof that the landlord has 
jotherwise assented tO. the tenants conti- 
|nuing in possession after the termination. 
{Iv all such cases, the.act of the tenant is 
described as a tenant holding over. By 
‘Isuch continuance in possession after deter- 





1. (1952) 3 S.C.R. 604 + (1952) 1-S.C.J. 612° 
A.LR. 1962 S.C. 554. `- : i 
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‘IPerty Act, which operates in the absence ` 


ithe lessor by 15 days expiring with the. 


anotice expiring’. with. the .year of the - 


etween, ‘a-- 
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mination, the person in: occupatot . js 
called a tenant at suffer ance. If such pos- 
sesslon is attributable to the consent of the 
landlord -given ecither.expressely or by. 
necessary implication, then he is called a 
tenait holdiig over or a tenant at will. 
But if in a given situation, such consent 
is not proved, then, he is called a tenant 
bysvficrance. Lhe Supreme Gourt had 
occasion tO consider such situations in 
decided Cases. n l l 


9.--In Bkawaji v. Himatlal, the legal posi- 
tion has been stated: thus: 


_ “The act of holding over after the 
_ expiration of the term does not create a 
tenancy of any kind. If a- tenant 
remains in possessjon after the deter- 
mination of the lease, the common law 
rule is that he is a tenant on sufferance. 
_.There isa distinction between a tenant 
continuing in possession after the deter- 

_ minatjon of the term with the consent 
-: Of ths landlord and a tenatit doing go 
withovt his consent.. -The former is a 

- tenant at: sufferance in English law 
and the lattèr-a tenant holding over ora 
tenant-at will. The assent of the land- 

- lord':*to the continuance of pcssession 
‘<will create a new tenancy:. ‘What the 
‘ section contemplates is that on one side 
- there should be an offer of taking a new 
’ Jease | évidenced by the lessee or sub- 
_, lessee remaining in possession of the pro= 
- perty after his term- was Over and on 
` the ‘other side there must be a definite 
consent to the continuance. of possession 

~- by the landlord.expressed by acceptance 
- of: rent’ | or .otherwis??? - ~>, : 
10; In Badrilol v. Indore - Municipality*, 
wherein again, Alagiriswami, J., speaking 
for the Bench, expressed the view that a 
person, who is lawfully in occupation of 
the premises does not become a trespasser 
and if. he does not become a tenant hold- 
ing over, he would be a tenant by suffer- 
auce. The essential principle, therefore, 
appears to be that if the landlord consents 
to such continuauce of the tenant in 
the premises after the determination of 
the léase,.he would be a. tenant holding 
over, but. in the absence of any such 
consent, he would be deemed to be ‘a 





1. (1972) 2 S.C.J. 174 : (1972) 2 S.C.R. 890 : 
A.I.R.-1972'5.C. 819.. ~ 7, : i . 
2. (1973) 3 S.C.R.15:-A.IL.R. 1973 S.C. 508- 
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tenant by sufferance. But in no case he 
can be characterised as a. trespasser. 
In’ all such cases, the landlord will be 
entitled to damages for such use and 
Occupation, the measure of damages 
being the amount of the profits, which 
the landlord with due diligence could. 
have received but for the wrongful cou- 
tinuance of the tenant in the property. 


11. We have already scen that the landlord 
gave an option to the tenants in the 
instant case while determining the tenancy 
at the end of the agreed lease period. 
They would say that they were not will- 
ing for the tenants continuing In occupa- 


tion, unless they were prepared to pay a, 


sum of Rs. 2,400 per month as rent or 
damages for use and occupation. Such 
was the mesne profits, which the landlords 
expected, having regard to the prevailing 
rents in the locality to which he referred 
under Exhibit 42. . 


2. Mr. Hanumantha Rao, the learn 
counsel for the landlords refers to various 
decisions of the Gourts in India and would 
contend that the lower Gourt was right 
in decreeing the suit, as the tenants with- 
out the assent of the landlords continued 
in possession of the property notwith- 
standing the fact that they were warned 
that should they be in possession after the 
determination of the lease, they should pay 
damages or mesne profits or the fair rent 
of Rs. 2,400 per month. We shall refer 
to the variovs decisions cited by the 
learned counsel: i 


13. In S. Burge v. Moulvi Mohammad Inamul” 
lah Khan*, a single judge of that Govrt held 
that if a landlord gives a notice to the 
tenant that he would be charging him an 
enhanced rent from a certain date and 
that the lessee was free to vacate, if he 
was not accepting such enhancement, 
then the lessor should be deemed to have 
agreed to pay the enhanced rent. 


14. In Sunder Singh v. Ram Saran Das?, 
a Division Bench of that Gourt apparently 
relying upon the English law rule 
of sufferance to pay double rent by way 
of damages in case the tenant holds over 
without consent observed thus: 





.C. 585 : A.I.R. 1925 Oudh. 189 (3). 
. 1933 Lah. 61. . 
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“Ordinarily the propcr measure of. 
damages in cascs’ where a tenant cor— 
tumaciously holds ovet is twice the- 
amount of the rent payable by the. 
, tenant.” i 


15. In Madan Mohan’ Garg v. Bohra 
Ram Lal!, when an increased rest was. 
demanded by the landlord giving an 
option to the tenant to vacate, if he was: 
not inclined to pay it and equally refused’ 
to vacate, the learned single Judge of that 
Court held thatthe tenant must be held to 
have agreed by implication to hold over 
and to have accepted the proposal to pay- 
rent at the enhanced rate proposed by the- 
landlord in his notice and, therefore, the- 
lanclord could claim the rent as demand 
ed. Here again; the English law princi- 
ple of payment of double rent in default: 
was refered to. ne 


16. In Parekk.Nandlal Bhimji Bhoy Ghokshi 
v. Anant Govind Jog Sanghi®, a single Judge: 
of that Covrrt, after referring to the Oud: 
and Allahabad judgments, held that the- 
tenant in such circumstances, should be- 
deemed to have acceptcd the enhanced. 
rent in spite of his refusal; but added that 
the Gourt has a discretion in the matter~ 
and where the enhanced rate demanded: 
is obviously penal’ and impossible, the- 
Gourt would not grant it. 


17. Lakskmiak Setty v. Rama Nanjundiah®, 
the leamed Judge was prepared to fall’ 
in a live with the ratio in the decision of’ 
the Oudh Gourt. o 


18. Ramaswami, J., in Hajee Mohamed v.. 
Globe Theatres*, laid down, according to- 
us, the more equitable rule, which should 
be adopted in such circumstances, as. 
follows: - 


“In a suit for payment of mesne profits 
by a lardlord against his tenant holding- 
over after the expiry of the lease, the | 
rentals of other pieces of property more 
or less of same description is a recognised: 
method of determining mesne profits: 
-This method-is subject to this defect. 
namely, no two pieces of property can 
be precisely similar in all their cireum~ 
stances and conditions. There must be. 





1. A.I.R. 1934 Ail. 115. 
2. A.I.R* 1940 Nag. 140. 
3. A.L.R. 1950 Mys. 62. 
4. A.I.R. 1956 Mad. 216. 
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differences always though of varying 
degrees and no hard and fast rule can be 
laid down as to the allowances to be 
made for such differences. 


But valuation is not'an exact science. 
It is an enquiry relating to a subject 
abounding in uncertaintics where there 
is more than ordinary guess work and 
where it would be very unfair to 
require an exact exposition of reasons 
for the conclusions arrived at. A 
certain amount of conjecture is inevita- 
ble but Courts should be careful not to 
go too far in this direction.” 


19, Jn fact Odgers, J., in Kuppuswann Pillai 
v. Mohammed Kasim1, touched upon the 
equitable rule referred to by Ramaswami, 
J.» in the above case and said that a tenant 
remaining in possession after the deter- 
mination of the lease is liable for reason- 
able damages for so remaining in posses- 
sion. i 


20. On the basis-of the above decisions, 
learned counsel for the respondent says 
that the claim of the landlord for enhan- 
ced rentor damages is fer se sustainable. 
According to him, the Court cannot in- 
vestigate whether the demand is reason- 
able or not and as long as the contuma- 
ciousness on the part of the tenant in 
continuing in possession after determir a- 
tion is indisputed, he has to suffer the 
demand for enhanced rent.” 


21. Mr. Parasaran, on the other hand, 
while hesitantly saying that the demand 
for enhanced rent would not avtomatically 
be.enforced in the absence of a denial by 
the tenant or arefusal on his part to vacate, 
suggests more or- less a via media basing 
on the equitable principles already refer- 
red to aad laid down in the other deci- 
sions referred to by him. 


22. We have already referred to the 
decision in Kuppusw ami Pillai v. Mohammed 
Kasim, wherein this Gourt was of the view 
that the enhanced demand cannot auto- 
matically be pressed into service, but it 


should be proved and established to be a` 


legitimate and a reasonable demand in 
cases where the tenancy has been deter- 





1. (1926) M.W.N. 236: 94 I.C. 308: A.I.R 
1926 Mad. 566. 
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mined and the tenant continues in the 
demiseG premiscs by sufferance. 


23. In Narain Das v. Dharam Das}, a 
Division Bench was considering a similar 
situation. In that case, a tenant failed 
to vacate notwithstanding a notice to quit 
received by him from the landlord and 
notwithstanding the threat extended by 
the landlord that if he failed to vacate,. 
he wovld be charged double rent. The 
learned Judges said that it was a matter- 
of discretion resting with the Court to- 
decide whether a tcnant contumaciously- 
holding over should be penalised to the 
extent of making him pay double the rent. 
or some lesser amount. 


24. In Sakir Hussain Khan v. Sirajul Hao®,. 
a Division Bench of that Gourt said that 
a tenant, In such circumstances, would be 
liable to pay damages for use and occupa- 
tion at a reasonable rate not exceeding: 
the enhanced rate statcd in the notice for 
the period of the holding over. 


25. In Banarsilal v. Bhagawan,®, the Govrt: 
reiterated the principle that the Gourt 
has the discretion to award damages; but 
stated that the lessor cannot as of right 
claim the enhanced rate ofrent as demand -- 
ded by him. They would characterise 
the action of the landlord as an offer 
and unless it is accepted by the tenant,, 
the lessor cannot enforce that condition. 
“by his unilateral action. 


26. In Bhagwan Das v. Union of Indiat, a. 
Division Bench of that Gourt consisting: 
of the Ghief Justice and S. Murtaza Fazk 
Ali, J., said’: l 


“Where the tenant after the expiry of 
the lease remains in occupation of the 
premises in spite of the fact that the 
landlord served a notice on him to- 
. vacate and warned him that if he remains. 
in occupation he will have-to pay a 
specified sum as qamages for wrongful 
-use and occupation of the bvilding, the 
defundant-tenant will be liable to pay- 
that amount provided it is not penak 
- and unconscionable.” 





A.I.R. 1932 Lah. 275. 
A.I.R. 1951 All. 853. 
A.LR 
A 


1965 Raj. 167. . _ 
ILR.1961J. ÅK. 39. 
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27. The Supreme Gourt, in State of West 
Bengal v. M/s. B.K. Mondal and Sons}, to 
put it in our own words, felt that m such 
circumstances, though there is no contract 


as is ordinarily understood the conduct of- 
the parties createsa relationship resembling - 


that arising out a contract. This is based 


-on the well-known principle of avoidance | 


‘of unjust enrichment on the part of the 
lessee. | : 


- 28. In a-case where the rent has not 
been fixed or agreed upon between the 
landlord and the tenant, thatthe Court 
can intervene and fixa fair and equitable 
rent, has been stressed upon by the 
Supreme Gourt in D.T. Mangalmurti-v. 
State of Bombay*.. 


129. -Weighing the relative contentions of 
parties, the following principles emerge: 
l. If a tenant at sufferance cantinucs. to. 
loccupy the premises after the determina- 
tion of the-lease, then he cannot unjustly 
jenrich himself by cleiming that. he -will 
pay only the quondam rent and not a 
reasonable tate of damages ` for us?-and_ 
occupation of the premises. = oy i 


1 












t 


culty åt all. He will be considered“ as a 


tenant holding over on the basis of a new, 
4contract of lease as between himself and: 


ithe landlord. 


43. Ifthe tenant, in spite of the warning» 


jcontumaciously -remains-in possession O 


Ito get a reasonable compensation from 
the tenant for’such occupation but it need 
not necessarily be the enhanced rate of 
irent claimed by him; but in no circum- 
stances, it can exceed the enhanced rate 
emanded by him. l 
14, The Gourt should investigate and 
Jit has the. jurisdiction to do so; and find 
lin its discretion .whether. the enhanced 
trate claimed by. the landlord, m-such 
jcircumstan ces is penal or otherwise equita- 
ly justified.” - 

|5. The Gourt has the power and indeed 
he discretion to fix a fair and equita- 
ble rent in such situations. 


1. (1962) 1 S.C.R. (Supp.) 876: A.I.R. 1962 
$.C. 779. _ i ee 

2. 1959 'S.C.J. 760 :.(1959) 2 $:C.R. (Supp.) 
180 : A.I.R. 1959 S.C. 639. - 
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2. Ifhe assents to pay the enhanced rext-- 
ddemended at a time when the-landlord:’ 
ideterminés the lease, then there is no diffi-- 


the premises, thé landlord secures a right ` 


‘respondent. 
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30. On the merits, we have seen, that the 
respondent in this appeal not only deter- 
mined the tenancy of the appellants at the 
appropriate time, but refuscd to renew the 
lease for a further period of three years 
from [st April, 1963. “On the other hand, 
under Exhibits, A-2 and A-4, the respon- 
dent as landlord made ‘it clear that the 
appellants could continue in occupation 
provided. an enhanced rent of Rs. 235400 
per month was paid. The tenants also 
were warned that.they would be charged 
damages for use and Occupation at the 
same rate,-if they-fail to agree to pay 
the enhanced rent. The lower Court 
was wrong in assuming an implied con- 
tract as between the:landlord and the, 
tenants on the only ground that the tenants 
did not. expressly repudiate their liability 
to pay rents or damages at the rate - 
claimed. Undoubtedly, the- occupation 
of the appellants after the date of ceter- 
mination of the tenancy was contuMacious 
in nature and they were tenants remaining 
in the’ premises by sufferance.' They have -` 
to pay a reasonable rent or-damages for 
such contumacious occupation. The Gourt, 
as alreddy.stated by us, has the discretion 
to fix a reasonable rate in cither case. The. 
lowcr Gourt .was wrong when it stated that 
it- was open to the -defendants to file a 
petition -for fixation of fair rent for, it is 
admitted before .us that at- the. relevant 
time, the parties could not approach and: 
get the benefit of thc Rent Gontrol Legis- 
lation in the matter of the fixation of fair 
rent. It cannot be said that by’ the 
mere fact that’ defendants elected to 
occupy -the premises compelled thcm to 
pay the enhanced rent as a matter of 
covrses We are, therefore, unable to agree 
with the fixiding of the Gourt below that 
the enhanced rent could be claimed by the 
It is a.matter,,which has to 
be further investigated by the Gourt and 
in its discretion fix a reasonable rate either 
as rent or as damages for use and occupa- 
tion. The tenants-were paying -with impu- 
nity only the quondam rent of Rs. 1,500. 
The landlord demanded a rent of Rs. 
2,400 as damages at that rate basing their 
claim on ‘the tent said to be prevailing in 
the locality. The ‘lower Gourt ought to 
have probed iñto this aspect and found on 
further evidence or on the evidence_on re~- 
cord as to whatcould be the possible rea- 
sonable rent or atwhat rate the appellants 


it] 


should suffer - damages : for such- con- 
-tumacious overstay. ~ ee 

gr. We, therefore, remit the subjcct-ma tter 
_to the Gourt below for ascertaining, as 


to what possibly could be the fair and. 


equitable rent or raté of damagrs for the 
périod as claimed by the landlord and 
accepted by tho Gourt and thereafter 
grant the decree quantifying such arrears 
of rent or damagcs as the case. may be. 
. The partics are at libcrty to adduce fresh 
evidence before ‘the .trial Gourt, if- they 
consider necessary. - be a 

32. Accordrigly, the appcal is-allowed ‘in 
part, but there will be uo’ order as, to 
- costs. 


R.S. ——— . - Appeal partly 
=. 2S allowed. 
IN THE HIGH COURT.OF JUDICA- 


TURE AT MADRAS. 
PRESENT. —N <S. Ramasutami, 7. 


The Union of India owning the ‘Rail- 
ways in India represented by the 
General Manager, Southern Railway, 
Park Town, Madras and others, .. 

i = Appellants” 
v. : E 
C. A. Akhthar and Co. represented 
by its partners ` . Respondents, 


Indian Railways Act (IX of 1890), section-74. 
—Delay in transportation of goods—Duty of 
Railway Administration to explain. delay— 
Damage or deterioration of .goods—Allegation 
of negligence or misconduct of ‘railway adminis- 
tration —Burden of proof. : > ` 


The railway administration should place 
all the necessary evidence regarding the 
movement of the goods because that is 
exclusively within its knowledge, and 
therefore when the administration does 
not place all the necessary evidence to 
explain the delay it is not unreasonable 
to infer that there has been negligence'on 
its part in the transport of goods. The 
mere fact that theré has been negligence 
on the part of the railway administration 
in the transport of the goods does not 
ipso facto lead to the conclusion that the 





* Appeal No, 152 of 1970. . 8th December, 1975. 
ML J—20 
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-damage or deterioration to. the goods iS 
due to such negligence. [Paras.8,9.] 


Under, section 74 (3) of the Indian Rail- 
(ways. Act, except upon. proof that the 
-damage or deterioration was due to negli- 
. gence or misconduct on the part òf the 
railway, administration, the administra- 
tion cannot be held responsible for such 
damage or deterioration. Therefore, the 
plaintiffs have necessarily to prove that 
‘such -damage or deterioration is due to 
‘negligence or misconduct on the part of 
the railway administration. Unless the 
- plaintiffs let in evidence regarding. the 
condition of the goods when they were 
booked, they cannot be heard-to say that 
the deterioration to the goods should 
-necessarily be connected with the delay 
in the transport amounting to negligence 
On the part of the railway administration. 

; = . [Para. 12.] 


"Held on facts that the damage or deteriora- 
tion to the goods was not due to the delay 
onthe part of the railway administration. 

4 [Para. 15.] 
Cases referred to:— Sa 
Abdul ‘Shukoor ‘& Go.,-v. Union of India, 
(1971) 1 M.L.J. 400; A. R. Ahmed & Go., 
v. Union of India; (1972) 80 L.W. 413: 
ALR. 1972 Mad. 454. - 2% 


‘Appeal against the decree òf the Court of 
the I Assistant Judge, City Givil Court, 
‘Madras in O.S. No. 1915 of 1963. i 


P. S. Srisailam, for Appellant. l 
A. Ramanathan, for Respondent.. s k 
The Gourt delivered the following 


JupcMEenT.—This appeal arises out-of a 
suit for damages in respect of certain 
bundles of dry salted cow hides transport- 
ed through the railways. The plaintiffs 
are the consignees of 210 bundles -of dry 
salted cow hides, the same having been 
consigned from Shillong, in the State of 
Assam. The said 210 bundles were con- 
signed on 6th April, 1962. 105 bundles 
had been loaded in one wagon and another 
105 bundles were loaded- in a- second 
wagon. One wagon reached Salt Cotaurs 
at Madras, the place of destination; on 
9th June, 1962 and-the other reached only 
on 20th June, 1962 The consignees 
demanded open delivery and it was-given} 
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The goods were found to be deteriorated 
and the Glaims Inspector of the Southern 
Railway evaluated the damages at Rs. 
-4,780.38. The consignees filéd’ the suit 
for damages for a sum of Rs. 8,303.16, 
which according to them, is the correct 
value of the damages of the goods, con- 
tending that the deterioration of the 
goods was due to negligence or miscon- 
duct on the part of the railways. 


a. The railway administration contend- 
ed that the deterioration was due to 
inherent vice of the goods and not due to 
any negligence or misconduct on its part 
and that therefore the plaintiff should be 
non-suited. 


-g. The Court below held that there has 
been unexplained delay on the part of the 
railway administration in the transport 


of the goods, that such delay shows that ` 


there had been negligence on the part of 
the railway administration and that 
‘therefore it must be held that the deteriora- 
tion of the goods was due to the negli- 
gence of the railway administration. 
The Gourt, however, did not accept the 
valuation of the consignees ‘(plaintiffs) 
regarding the damages, but accepted the 
valuation made by the Claim Inspector, 
Southern- Railway and has granted a 
decree for Rs. 4,780.38, with interest at 
six per cent. per annum from the date of 
plaint. The plaintiffs have accepted the 
decree. The railway administration 
which is- the defendant in the case, has 
filed this appeal. 


4. On the question of fact whether there 
has been delay on the part of the railway 
administration in the transport of the 
goods, I think the view of the trial Court 
is right. It has been alleged in the plaint 
that the normal time for transport of the 
goods from Shillong to Salt Cotaurs, 
Madras, is about two weeks. This is 
denied by the railway administration. 
There is no evidence on either side as to 
the normal time to be taken for transport 
of goods from Shillong to Madras. Even 
so it cannot be seriously disputed that 
there has been delay. The goods had 
been accepted by the railway adminis- 
tration for transport on 6th April, 1962. 
Part of the same had reached Salt Cotaurs 
only on 9th June, 1962. This is roughly 
two months after the booking. The 
remaining part reached Salt Cotaurs only 
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about 24 months after the date of 
booking. It may be noted here that 
Shillong has no railway station. The 
nearest railway station is at Gauhati said 
to be about 63 miles from Shillong. An 
out-agency run by the State Transport 
Department is doing the work of the Rail- 
way between Shillong and Gauhati. 
Though the packing of the goods and 
issue of the railway receipt was on 6th 
April, 1962, itis stated that according to 
practice, the goods were allowed-to be in 
the custody ofthe consignor himself and 
that the goods were actually loaded in the 
trucks of the State Transport Department 
only on 6th May, 1962, i.e. one month 
after the date of booking. Exhibits B-2 
to B-4 which are certain slips sent by the 
State Transport Department to the con- 
signor show that on three occasions, 2.¢., 
on 6th April, 1962, 13th April, 1962 and 
19th April, 1962 the trucks of the State 
Transport Department were taken to the 
warehouse of the consignor for being 
loaded, but they had to return without 
being so loaded, due to rains. They 
were actually loaded only on the fourth 
occasion when the trucks went to the 
warehouse of the consignor on 6th May, 
1962. Then the goods were taken to 
Gauhati and transported from Gauhati 
to Salt Gotaurs in two wagons. 


5. .One contention on behalf of the rail- 
way administration is that as the goods 
were actually in the custody of the con- 
signor between 6th April, 1962 and 6th 
May, 1962 that period should be excluded 
for considering the question whethar 
there has been delay on the part of the 
railway administration in the transport 
ofthe goods. I thinkit is unnecessary to ga 
into the question as to who exactly is res- 
ponsible for the delay between 6th April, 
1962 and 6th May, 1962 for even after 
6th May, 1962 the goods had not been 
transported in proper time. 


6. Itis not clear when exactly the goods 
left Gauhati, whether it was 6th May, 
1962 itself or only on 7th May, 1962. 
Anyway, even excluding the period of 
one month between 6th April, 1962 and 
6th May, 1962 the interval is too long for 
the railway administration to say that 
there had been no delay on their part. 
Even though there is no evidence that the 
normal time for transport from Shillong 


if) 


to Madras is only two weeks, the period 
taken for transhipment in this case is 
undoubtedly too long and therefore there 
is no serious dispute that there has in 
fact been delay. E 


7. Itisalso fairly clear from the evidence 
‘on record, that the delay has not been 
properly explained by the railway ad- 
ministration. As pointed out by the trial 
Gourt, even though the railway adminis- 
tration has called eight witnesses to prove, 
the movement of the wagons, there is 
lack of evidence as to when exactly the 
goods were loaded in ‘the wagons at 
Gauhati, when exactly the. wagons rolled 
out of Gauhati and what happened at 
‘several other points. For instance, there 
is no evidence as to when the wagons 
arrived at Bagalpur and when they were 
sent out of that place. Under’ these 
‘circumstances, it is not seriously disputed 
before me that there has been unexplain- 


ed delay on the part of the railway ad- - 


ministration regarding transport of the 


goods. 


8. Itis for the railway administraticn:to 
place all the necessary evidence regarding 
the movement of the goods because that 
is exclusively within its knowledge and 
therefore when the administration does 
not place‘all necessary evidence to explain 
the delay it is not unreasonable to infer 
that there has been negligence on its 
part in the transport of the goods. To 
this extent, the conclusion of the learned 
trial Judge is correct. However, the 
_ learned Judge -has missed the réal point 
in this case. - i 


9. The mere fact that there has been negli- 
gence on the part of the railway admini- 
stration in the transport of the goods does 
not ipso facto lead to the conclusion that 
the damage or deterioration to the goods 
is due to such negligence. It is to be noted 
that the goods transported are dry salted 
cow hides. It is not disputed by the 
learned counsel for the respondents (plain- 
tiffs) that these hides though they are 
dry salted hides have an inherent vice 
and at some point of time such vice would 
assert itself and deterioration of the hides 
would start. However, no literature has 
been placed before me as to the period 
during which a well cured dry hide would 
preserve itself without deterioration. In 
other words, no literature is placed before 
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the Court to show how long it would take 
for the inherent’ vice in the cow hides tO 
assert itself, even when such hides are 
:properly cured. - 2 7s 


ro. In M/s. East Asiatic Go., (P.) Lid. v. 

‘Union of India’, a Division Bench of this 
Court, after referring to the literature on 
the subject observed :- | ~, © 


“ While in England’ a properly cured 
hide, can- be preserved for one year, ` 
in India it can hardly be preserved for 
more than six or seven weeks from putre- 
factive damages.” s 


‘The Division Bench also held that :-— 


“Unless the plaintiffs are able to 
place- before the Court, the data 
regarding the dates of. curing ‘and 
the interval also that had ‘elapsed be- 
_ tween slaying and'the curing, there is 
- every possibility that the inherent vice 
in the goods had begun to operate 
. ,and brought the goods to such a condi- 
. -tion that though they might not have 
- deteriorated at the moment of despatch, 
- deterioration was just round the corner, 
and could have taken place at any 
time thereafter during transit.” 


Ir. In the’ present case the plaintiffs 
have not called any evidence as to when 
exactly the goods were purchased by the . 
consignor. There is absolutely no evi- 
dence regarding the date of slaying, the 
date or dates on which the curing had 
been done and as to whether there. was 
proper curing of the hides. In fact, 
there is no evidence at all regarding what 
happened at the consignor’s end. The 
only two witnesses called by the plaintiffs 
are those who were present when the 
goods were taken open delivery of at Salt 
Gotaurs, Madras. That being so, the 
question is whether one can say, with any 
amount of certainty, that the deteriora- 
tion of the goods was.due to delay on the 
part of the railway administration. I 
am, of the view that the deterioration 
may.as well be due to inherent vice and 
due to the fact that the hides had not ` 
been properly cured and that they were 
not fresh even when they were packed 


- - 


for despatch. 


o ER: 
1. A.S. No, 193 of 1960, 
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12. Under section 74 (3) of the Indian 
‘Railways Act, except upon proof that the 
damage or deterioration was due to 
negligence or misconduct on the part-of 
the railway administration, the adminis- 
tration cannot be held responsible, for 
such damagé or deterioration. Therefore, 
the plaintiffs who have come to Court 
with the allegation that there has been 
‘!damage or deterioration to the goods as 
in the present case, have necessarily, to 
prove that,such damage or deterioration 
is due to negligence or misconduct on the 
part of the railway administration. It 
is no good saying that there has been 
negligence.on the part of the adminis- 
tration and that therefore it must be held 
that the damage or déterioration to the 
goods is due to such negligence. As I 
said the damage or deterioration might 
-as well as ‘be due to some other cause 
such as inherent vice as referred above. 
Therefore, unless the plaintiffs let in 
evidence. regarding: the condition of the 
goods when they were booked, they can- 
not be heard to say that the deteriora- 
tion to.the goods should ‘necessarily be 
connected with the delay in ‘the trans- 
port amounting. to negligence on the 
part of the railway administration. The 
principle enunciated in the Bench Deci- 
sion referred above squarely applies to 
this case. Of course in that case there 
was no.delay on the part ofthe railway 
administration. There, the goods had 
been booked at Vizianagaram to Roya- 
puram. The normal time for transport 
would be ten days. But, the interval 
between the date ‘of booking and ‘the 
arrival of goods at Royapuram was 27 
‘days. - However, the railway -‘adminis- 
tration gave a proper explanation for the 
delay of 17 days. Therefore, it was held 
that there was no negligence on the part 
of the railway administration. But, what 
is to ‘be noted is the Division Bench has 
followed the decision of another Division 
Bench in A. Abdul Shukoor &.Go., Madras 
v. The Union of India, represented by the 
General Manager, Gentral Railways, Bombay 
and others+,.and- accepted the principle 
that lack of evidence as to when the hides 
or skins were cured is destructive of the 
plaintiffs’ case. It has been pointed out 
by the Division Bench which decided the 
Second Appeals referred above, that it is 


ed 
——— ——. 





1, S.A. Nos, 1069 to 1074 and 1295 of 1960, 


' „3 rid, 
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very material to note when the skins or 
hides were actually cured as there is the 
possibility of a long time having -already 
‘lapsed by the time the consignment was 
booked. mS 


13%. The learned counsel for-the - res- . 
pondents (plaintiffs) referred to Abdul 
Shukoor & Go. v. Union” of India}, 
where Ramamurthi, J., had dealt with 
a case of wet salted goat and sheep 
‘skin sent from Bolanganj, to Madras. 
‘The interval between the date of booking 
and the arrival of the goods at Madras 
was 23 days though the normal time 
to be taken is only 10 days. It was 
held by the learned Judge that the above- 
said delay-had not been explained ky the 
railway administration and that showed 
that the ‘administration was guilty of 
negligence. The learned Judge further 
held that the plaintiffs in that case had 
“positively proved that the skins had been 
properly cured, packed etc. -In other 
words, the learned Judge held that there 
was no possibility of the deterioration of 
the goods being the result of any inherent 
vice in the goods but the deterioration 
was only due to negligence on the part 
of the administration. That case has no 
application to the facts-of the present 
case, because as already noticed, the 
respondents (plaintiffs) have-not placed 
any. evidence whatsoever regarding the 
condition of the goods before they were 
booked and consigned. 


14. Mr. Srisailam, learned counsel for 
the railway administration relied on 
A. R. Ahmed & Go. v. Union of India?, 
where Ismail, J., had to deal with a_case 
‘of wet salted goat skins which were booked 
from Raipur to Madras. The interval 
between the date of booking and the 
arrival of the goods at Madras was 46 
days. Even-though there was no clear 
finding as to the normal period to be 
taken' for the journey, it was held that 
there had been some delay, in the trans- 
port of the goods which amounted to 
negligence on the part of the railway 
administration. Even so the claim’ for 
damages had been negatived. The learn- 
ed Judge has observed at page 460 that 
the plaintiff had not established that the 





1. (1971) 1 M.L.J.400. 
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deterioration of the goods was due to the 
delay on the part of the res ondents, and 
that he could have shown ‘this by ‘produc: 
ing necessary evidence as to when the 
skins were salted or cured and what was 
the interval between slaying and” salting. 
It was further pointed out that in the 
absence of any such evidence to show that 
on the dates when the skiñs were consigned 
they were in a position to withstand’ the 
transit of the,normal period it cannot be 
held that the plaintiffs had proved or 
established that the deterioration . was 
due to the delay on the part of the rail- 
way administration in the carriage of the 
goods. 


15. The decision is sought to be dis- 
tinguished by Mr. A. Ramanathan; léarn- 
. ed counsel for the respondents’ (plaintiffs) 
on the ground that'in that-case there were 
endorsements on the railway receipts 
that the goods had not been properly 
cured and therefore they-are liable to, be 
damaged in transit. . In fact, the’ learned 
Judge has referred to such endorsements 
as a crucial or very significant feature 

‘ and therefore on facts that case cannot be 
said to be on all-fours with the present one. 

Even so, the observation of the learned 
Judge referred to above is in line with the 
two Bench decisions (1) in S.A. Nos. 

1069 to 1074 and 1295 of 1960 and (2) in 
‘A.S. No. 193 of 1960. There is no escap- 
ing the position that for a plaintiff who 
comes to Court in a case like this, it is for 
him to show as to when the curing was 
done, the interval between the time of 
slaying and curing, as to whether curing 
had been done properly and whether the 

goods were in such a condition as to with- 
stand the transit of the same in’ normal 
period. ‘As there is no such evidence in 
the present case, it is not right to hold 
that the damage or deterioration to the 
goods should be only due to the delay on 
the, part of the railway administration. 

It is quite possible. that the goods though 
not actually deteriorated at the time of 
consignment was about ta deteriorate by 
{ that date. 


16. The learned trial Judge hias com- 
pletely ` overlooked this aspect of the 
matter and he simply stated that as there 
has been unexplained delay on the part of 
the railway administration, the damage 
OF» deterioration should -necessarily _ þe 


linked with the same. 
not correct. 


That is certainly 


17. In the result, the appeal: is ‘allowed 
and the plaintiffs’ suit is dismissed: ' But 
in the circumstances of the case, I direct 
the parties to bear their respective costs 
throughout.’ l 


R.S. 


fa 


a Abpea allowed. 





` ' di j 


IN THE HIGH GOURT OF Juni 
CATURE AT MADRAS. 


PRESENT :—G. Ramanujan, m2 


Muthammal and another . . Petitjaners® 
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J. 


The Secas Kolathur Blacksmithy 
and Carpentry Workers’ Industrial 
Co-operative Society Limited, Kola: 
thur Post, Mettur Taluk, Salem Dis. 
trict and another ` Respondents, 


Tamil Nadu Go- -operative Societies Act (LII 
of 1961), sections 73 and-25 (1) (b)—Tamil 
Nadu Go-operative Societies’ Rules (1963), 
rule 56—Deficit in stock—Action by Society 
against President: .for recovery—President? S 
death pending proceedings—Action against 
legal representatives—Limitation—Rulé 56 to 
be followed—Glaim held. barred. - 


The audit report for the period from lst 
April, 1966 to 3lst March, 1969, relating 
to a Co-operative Society’ showed that 
there was a deficit in the stocks of various 
articles to the value of about Rs. 5,946.19. 
The president of the society was removed 
from office. The society filed an arbit- 
ration case for recovery under section 
73 (1) (c) of the Tamil Nadu Co-opera- 
tive Societies Act, 1961. Pending this, 
the president died on 8th November, 1970. 
Taking note of his'death, the arbitrator 
dismissed the claim of the society ọn: 12th 
November, 1970.. ‘The society took an 
appeal to the Co-operative Tribunal who 
held that the arbitrator was in errorin 
dismissing the case and said that the 
proper thing was to permit the society 
to bring, the legal representatives on 
record. The society did not pursue the 
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matter further and the arbitrator ` dis- 
missed the case for non-prosecution. 
Subsequently, the society filed a fresh 
arbitration claim on 16th August, 1972 
against the legal representatives for re- 
covery ofthe deficit. The legal represen- 
tatives raised the objection that the claim 
was barred under rule 56 of the Tamil 
Nadu Go-operative Societies Rules, 1963. 
The arbitrator, however, overruled this 
and passed a decree against the legal 
representatives by his order, dated 24th 
April, 1973 against which the legal re- 
_presentatives went on appeal to the Tri- 
bunal and failed. They then filed a 
revision to the High Court. 


Held : On the facts there could be no 
doubt that the claim filed against the 
petitioners on 16th August, 1972 was 
beyond the period of 3 years provided 
for in rule 56. Therefore the arbitra- 
tion claim having been filed more than 
three years before that last date, i.e., 31st 
March, 1969 before which the act or 
omission, could have taken place, it was 
clearly out of time as per rule 56 (1). 
The date of the audit report could not 
be material for the purpose of reckoning 
the period of limitation and it could not 
have the effect of extending the period of 
limitation prescribed under rule 56 which 
has relevance only to the date on which 

the act or omission took place. [ Para. 8.] 


Petition under Article 227 of the Consti- 
tution of India praying the High Court to 
revise the Order of the Court of the Dis- 
trict Judge, Salem, dated 12th February, 
1975 and made in G.M.A. (O.8.) No 7 of 
1974 confirming the order, of the Assis- 
tant Director of Industries and Commerce 
(Industrial Co-operative) and Arbitrator, 
Salem-1, dated 24th April, 1973 and 
made in A.R.G./62/72-73/IAI/Re. 743/72. 


K. Duraiswami, for Petitioners. 


S. Ramalingam, Assistant Government 
Pleader, for Respondents, 


The Gourt made the following 


OrvER.—The petitioners are the legal 
representatives of one deceased Rama- 
lingam who was the president of the 
Kolathur Blacksmithy and Carpentry 
Workers’ Industrial Co-operative Society 
Limited, Kolathur, Mettur Taluk, Salem 
District till 31st August, 1969 when he 
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was removed from that office. From the 
audit report for the period from Ist 
April, 1966 to 3lst March, 1969 it was 
found that there has been a deficit in the 
stocks of various articles to the extent of 
about Rs. 5,946-19. The society filed 
an arbitration case for the recovery of the 
said amount of Rs. 5,946-19 being the 
value of the stock found short, under sec- 
tion 73 (1) (c) of the Tamil Nadu 
Co-operative Societies Act,-1961 (herein- 
after called the Act). While the said 
arbitration case was pending, the said 
Ramalingam died on 8th- November, 
1970. Taking note of his death, the 
arbitrator dismissed the claim of the 
society on 12th November, 1970 on the 
ground that the claim has abated and 
that itis for the society to file a fresh claim 
against the legal representatives. 


2. The society took the matter in appeal 
to the Co-operative Tribunal (the Princi- 
pal District Judge, Salem), and the Tri- 
bunal by its Order, dated 12th February, 
1975 held that the arbitrator was in error 
in dismissing the arbitration case with a 
direction to file a fresh claim on the same 
cause of action as against the legal 
representatives and that the proper thing 
would have been to permit the saciety to 
bring the legal representatives on record 
in the arbitration case which was pending 
on the date of the death of the said Rama- 
lingam. In this view, the Tribunal 
directed the arbitrator to take the arbitra- 
tion case on file and to proceed with the 
same after bringing the legal representa- 
tives on record. The society, however, 
did not take advantage of the Tribunal’s 
decision and take steps to bring the legal 


‘representatives on record. The result 


was the arbitration case came to be dis- 
missed by the arbitrator for non-prosecu- 
tion. 


3. Subsequently the society filed a fresh 
arbitration claim against the petitioners 
the legal representatives of the said Rama- 
lingam. On 16th August, 1972 for 
recovery of the said sum of Rs. 5,946-19. 
The petitioners defended the said arbitra- 
tion case inter alia on the ground that the 
fresh arbitration claim was barred by 
limitation, in that it has been filed beyond 
the three-year period prescribed under 
rule. 56 of the Tamil Nadu Co-operative 
Societies Rules, 1963 (hereinafter calleg 
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the Rules). The arbitrator, however, by 
his order, dated 24th April, 1973 over- 
ruled the petitioner’s contention based on 
limitation and proceeded to pass a decree 
against the petitioners after holding them 
liable on merits, 


. Aggrieved against the said order; 
dated 24th'April, 1973 of the arbitrator, 
the petitioners filed an appeal before the 
Co-operative Tribunal again reiterating 
their contention among others that the 
reference to the arbitrator‘as against them 
under section 73 is beyond time and there- 
fore the arbitration claim should have been 
dismissed in limine. The Tribunal took 
the view that as the fresh claim against 
the petitioners on 16th August, 1972 was 
filed within three years-from the date of 
the audit report from which the deficiency 
in stocks was found it was in time and that 
in any event the arbitration case could 
be validly entertained under section 
25 (1) (6) of the Act which preserved the 
liability of a deceased: member for the 
debts of the society for the period of, 2 
years from his death. As the death of 
the president was on 8th November, 1970 
and the fresh artitration claim has been 
filed on 16th August, 1972 i.e., within a 
period of twa years from the date of the 
death of the president, the Tribunal took 
the view that the arbitration case which 
has been filed within two years from the 
date of the death of the president should 
be held to be within the time. The 
Tribunal also disposed of the appeal on 
merits; and ultimately held the peti- 
tioners liable for the sum claimed by the 
Society. 


5. In this revision filed under Article 
227 of the Constitution, the petitioners 
have challenged the validity of the order 
of the Tribunal both on the ground of 
limitation as well on merits. Having 
regard to the view I take on the ques- 
tion of limitation, it is nat necessary to 
deal with the case on merits. 


6. As regards the question of limitation, 
the learned counsel for the petitioners has 
taken me through the provisions in sec- 
tion 73 ofthe Act and rule 56 ofthe Rules 
which occurs under the chapter—Settle- 
ment of disputes. Under section 73 (1) 
the society has to approach the arbitra- 
tor for deciding a dispute between the 
society and its member, past member or 


a person claiming through a member; 
past member or a deceased member. 
According to the learned counsel that 
dispute having been admittedly referred 
to under section 73 (1), rule 56 which 
prescribes a time-limit for making such 
a reference should strictly be followed and 
if any dispute has been referred beyond 
the time-limit prescribed under the said 
Rule, it would be incompetent:. Rule 
56 (1) states that the reference of any 
dispute under sub-section (1) of section, 
73 shall be in writing and sub-rule (2) 
states that the period -of limitation for 
referring a dispute mentioned in sub-rule 
(1) shall be regulated by the provisions 
of the Indian Limitation Act, 1963 as if 
the dispute were a suit, and the Registrar, 
a civil Gourt. Then comes the following 
proviso to that sub-rule : 


“Provided that a dispute between (i) 
the- society or its committee; and (7) 
any past committee, any past officer, 
past agent or past servant or the 
nominee, heirs or legal representatives 
of any deceased officer, deceased agent 
or deceased servant of the society 
shall, where the dispute relates to any 
act or omission on the part of the 
society or its committee, or any past 
committee, any past officer, past agent, 
or past servant, or the nominee, heirs 
or legal representatives of any deceased 
servant of the society, be referred to the 
Registrar within three years from the 
date on which the act or omission with 
reference to which the dispute arose, 
took place.” 


7. -The learned counsel for the petitioner 
submits that all the arbitration claims 
filed under section 73 are to be governed 
by rule 56 and that in this case the act , 
or omission in respect of which the dispute 
arosé has clearly taken place in any event 
before 31st March, 1969 and that there- 
fore the arbitration claim filed against 
the petitioners on 16th August, 1972 
should be taken to be barred by time. 
In this connection the learned counsel 
points out that the original claim against 
the deceased member and the present 
claim against the petitioners who are 
legal representatives are based on- the 
audit reports, dated: 24th July, 1969: 
31st October, 1969 and 30th June; 1970 
respectively. The learned counsel also | 
attacks the finding of the Co-operative 
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Tribunal that the arbitration claim could 
be filed within two years from the date 
of the death of the ex-president under 
section 25 (1) (b) on the ground that even 
if the liability of the deceased president is 
kept alive by virtue-of the provisions of 
section 25 (1) (b) the enforcement of that 
liability can only be under section 73 and 
that so long as the claim has not been 
filed under section 73 within the time- 
limit prescribed by rule 56, the liability 
even ifit exists cannot be validly enforced 
against the petitioners. I am inclined 
to agree with the above contentions. 


8. The view of the Tribunal that the 
claim under section 73 is nat.barred by 
time in view of rule 56, as it has been filed 
within 3 years from the’ date of audit 
report and that in any event, the clair is 
in time in view of section 25 (1) (b) which 
keeps alive the liability of the deceased 
member for a period of two years, is in 
my view erroneous. On the facts there 
could be no doubt that the claim filed 
against the petitioners on 16th August, 
1972 is beyond the: period of 3 years 
provided for in rule 56. The claim is 
based on the act or omission said to have 
taken place when the deceased ex-presi- 
dent was functioning as the president, for 
the period Ist April, 1966 to 31st March, 
1969. Therefore, the last date before 
which the act or omission could have 
taken place can only be on 31st August, 
1969. Therefore, the arbitration claim 
having been filed more than three years 
before that last date before which the act 
or omission could have taken place, it is 
clearly out of time as per rule 56 (1). 
Both the arbitrator as well as the Co-opera- 


tive Tribunal have proceeded on the basis ` 


that the limitation will begin to run 
under rule 56 only from the date of the 
audited ‘report from which the society 
came to know about the act or omission 
of the ex-president. I-do not:see how the 
date of the audit report will be material 
for interpreting rule 56. The Rule says 
that the limitation will begin “ from the 
date on which the act or omission ...... 
took‘place ”. The date of act or omission 
cannot in any sense be equated to the 
date of the report by the auditor. Even if 
the said report forms the basis for taking 
action against the ex-president that can- 
not be taken to be the date from which'the 
period of limitation is to be reckoned. 
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If that was the intention the proviso 
“would have used the expression ” from 
the date of knowledge of the act or 
omission with -reference to which 
the dispute arose took place”. I am 
therefore of the view that the date 
of audit report cannot be material 
for the. purpose of reckoning the 
period of limitation and it cannot have 
the effect of extending the period of 
limitation prescribed under rule 56, which 
has relevance only to the date on which 
the act or omission took place. 


g. As regards the view taken by the 
Tribunal that the said section 25 (1) (b) 
will extend the period of limitation if 
deceased member or president dies, and 


` therefore the claim filed against the peti- 


tioners ón 16th August, 1972 being within 
two years from 8th November, 1970, the 
date of the death of the ex-president, 
should be taken to be in time the same 
cannot be accepted as correct. Section 
25 (1) (b) merely keeps alive the liability 
of the deceased member for a period of 
two years to be enforced against his estate. 
Having regard to the fact that even such 
liability has to be enforced only by filing 
a:claim under séction 73, the claim has 
to be filed within the period of three 
years referred to in rule 56. Apart from 
section 73 there is no other provisions In 
the Act under which the claim under 
section 23 (1) (b) may be enforced. A 
perusal of section 73 indicates that even 
the claims against the heirs or legal re- 
presentatives of any deceased member 
ot past member should be agitated only 
thereunder. Therefore, it is not possible 
to say that for enforcing the claim under 
section 24 (1) (b) there -is a different 
procedure with a different period of 
limitation. Where a claim is made 
against amember, past member or against 
the legal representatives of such a member 
or past member, the claim has to be 
agitated only under section 73 read with 
rule 56. The claim in this case having 
been filed beyond the period prescribed 
under rule 56, itis not maintainable. In 
this view the order of the Arbitrator as 
confirmed by the Co-operative Tribunal 
has to be set aside and itis set aside 
accordingly. 

xo. The civil revision petition is allowed. 
No costs. 


SJ. 


Petitions allowed, 


IT} 


IN THE -HIGH COURT OF 
CATURE AT MADRAS. 
PRESENT :—V. Sethuraman, F. 


Ramalakshmi Ammal 


JUDI- 


Appellant” 
D. 


Seeniya Pillai ©.. Respondent, 
Limitation Acl (XXXVI of 1963), Article 
61 (b)—Usufructuary Mortgage—Suit for 
declaration—Transfer of property by mort- 
gagee—Gift of property by mortgagor to her 
son—Suit whether within time. 


One M executed a usufructuary mort- 
gage in favour of her sister $ on 26th 
November, 1928 and the tire for redemp- 
tion was 14th August, 1930.. If it was 
not redeemed by that time the mortgagee 
was to become the absolute. owner. 
The mortgage was not redeemed by 14th 
August, 1930, The mortgagee sold the 
property on 18th August, 1933 to one K 
who in turn executed a gift deed on 6th 
August, 1968 in favour of the 7th defen- 
dant. M however executed a gift deed 
of the same property in favour of her son, 
the plaintiff on 2nd October, 1970. The 
plaintiff filed a suit after the death of M, 
for declaration and recovery of possession 
of the property. The trial Court dis- 
missed the suit holding that the suit was 
barred by limitation and that K had 
acquired title by adverse possession. On 
appeal, the learned Subordinate Judge 
decreed the suit holding that the plaintiff 
knew about the alienation only in 1970 
and the suit was within time. On further 
appeal by the 7th defendant, 


Held, Article 61 (b) of the Limitation Act, 
1963, was the appropriate article which 
applied to the facts of the case. Article 
61 (b) applied to a case where the mort- 
gagor sued for possession of the property 
mortgaged which was afterwards trans- 
ferred by the mortgagee for valuable 
consideration. The plaintiff had not 
shown that he or his predecessor-in-title, 
M, knew about the transfer by the mort- 
gagee only within a period of twelve 
years before the suit. The suit was, 
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therefore, clearly barred by Article 61 
(b). [ Para. 15.] 
Cases referred to:— 


Nawab Suleman Bahadur v. Mirga Fida 
Hussain Khan, A.I.R. 1945 Oudh 258 ; 


- Dhanalakshmi Ammal v. Anthuraj, (1972) 2 


M.LJ. 181 : 85 L.W. 1: AIR. 1972 
Mad. 185; Nanji and Gompany v. Jatasankar 
Dossa, (1962) 1 S.C.R. 492 : A.I.R. 1961 
S.C. 1474; Kaikhusroo Manekshah Talyar- 
khan v. Gangadas Dwarkadas, (1936) I.L.R. 
60 Bom. 848: A.I.R. 1936 Bom. 322; 
Subbiah Iyer v. Pichiar Pillai, (1970) 1 
M.L.J. 132. 


Appeal against the decree of the Court of 
the Subordinate Judge, Tuticorin in 
A.S. No. 59 of 1973 preferred against the 
decree of the Court of the District Munsif 
of Tuticorin in O.S. No. 244 of 1971. 


T. Martin, for Appellant. 
Raj and Raj, for Respondent. 
The Court delivered the following 


JUDGMENT.—This second appeal has been 
filed by the 7th defendant in the suit. 
There are two ‘questions which arise 
viZ., whether Article 61 (a) or-61 (b) of 
the Limitation Act of 1963, applies to 
the present proceedings, and if Article 
61 (b) is held to apply, whether the suit is 
within time. 


a 


2. The facts are in a short compass. 
One Madathi Ammal purchased the suit 
property measuring l acre 98 cents for 
Rs. 800 on 15th July, 1922 under Exhibit 
B-3. She executed a usufructuary mort- 
gage of this property in favour of her sister 
Meenakshi Ammal on 26th November, 
1928 for Rs. 500 under Exhibit B-l. 
It was provided in the usufructuary mort- 
gage deed that the time for redemption 
was by’ 30th Adi, 1105 M. E. 
(14th August, 1930) and that if the mort- 
gage was not redeemed by then, the 
property would become the absolute 
property of the mortgagee. The mort- 
gage was not redeemed by 14th August, 
1930 and the mortgagee Meenakshi 
Ammal sold the said property on 18th 
August, 1933 -to one Karuppaswam1 
under Exhibit B-4. Karuppaswam1 
executed a gift deedin favour of the 7th 
defendant on 5th July, 1968. Under 
Exhibit B-2, 
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3. Madathi Ammal executed a gift deed 
on 2nd October, 1970 covering the same 
property in favour of her son, the plain- 
tiff. She died within a few days there- 
after. The plaintiff, filed the suit, after 
her death, for a declaration that the 
property belonged to him in view of the 
discharge of the othi deed, dated 26th 
November, 1928 and for recovery of 
possession from the defendants. Defen- 
dants 1 to 6 are the legal representatives 
of Meenakshi Ammal and defendants 7 
and 8 are the daughters of the purchaser 
Karuppaswami. 


4. Defendants 1 to 6 remained absent. 
The7th defendant in her written statement 
adopted by the 8th defendant, claimed 
that she had become the absolute owner 


of the property under the gift deed in her: 


fiavour by Karuppaswami who had title 
to the property. She claimed also that 
the property was in the enjoyment of 
Karuppaswami and thereafter herself 
for over the statutory period so as to 
enable her to perfect her title by adverse 
possession. 


5: The trial Gourt found that the pro- 
vision in the mortgage deed, saying that 
the mortgagee would become the abso- 
lute owner after the date fixed for redemp- 
tion in case the mortgage deed was not 
redeemed’ by that date, was a clog on 
redemption and therefore void; that 
the transferee Karuppaswami was only 
an assignee of the mortgage rights, that 
Article 61: (6) of the Limitation Act 
applies and that Madathi Ammal knew 
about the sale deed in favour of Karuppa- 
swami on the date of its execution so that 
the suit was barred by limitation. It 
was also held that Karuppaswami had 
acquired title by adverse possession. In 
the result, the suit was dismissed. 


6. .On appeal, the learned Subordinate 
Judge considered the question as to 
whether the gift in favour of the plaintiff 
was true and valid and held that it was 
true and valid. On the question of limi- 
tation, he held that the plaintiff knew 
about the alienation in favour of Karuppa- 
swami only in 1970 and that therefore 
the suit was within time. He took 
further, the view that the plaintiff and his 
predecessors-in-title were entitled to the 
benefits of Madras Act IV-of 1938 and 
that the mortgage stood discharged by 
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the enjoyment of the property for a 
period of more than 30 years. He, 
therefore, decreed the suit for recovery 
of possession. 


4. In the present appeal by the 7th 
defendant, learned counsel for the 
appellant contended that the Gourt 
below was wrong in proceeding as if 
the suit was not barred by limitation. 
His submission was that the property 
had been in the erjoyment of the 7th 
defendant and his -` predecessor-in-title 
Karuppaswami since 1933 and that 
they had perfected title to the pro- 
perty by. adverse possession. For the 
respondent, the submission was that the 
suit was very much within time in view 
of Article 61 (a) of the Limitation Act 
or in any event Article 61 (y. The 
attempt of the learned counsel was 
to show that the plaintiff knew about 
the transfer only in 1970 and that there- 
fore the suit was very much within time, 
even if Article 61 (b) is held to apply. 


8. I shall first consider the question . 
as to whether Article 61 (z) applies. 
That Article relates to a suit by a mort- 
gagor to redeem or recover possession 
of immovable property mortgaged. The 
period of limitation is 30 years and the 
period commences from the date when 
the right to redeem or recover posses- 
sion accrues. The predecessor of this 
Article was Article 148 of the 1908 
Act, which provided for a period of 60 
years from the date when the right to 
redeem or recover possession accrued. 
This is not a suit for redemption, because, 
according to the plaintiff, the mortgage 
debt stood automatically discharged by 
reason of section 9-A (3) of Madras 
Agriculturists Relief Act (IV of 
1938). Section 9-A (1), as it stood at 


the relevant time, provided that if a 


usufructuary mortgage was executed at 
any time before 30th September, 1947, 


_and the mortgagee was in possession 


of the property mortgaged to him, the 
mortgagor was entitled to redeem the, 
property notwithstanding that the time, 
if any, fixed in the mortgage deed for 
redeeming the mortgage had not arrived. 
Sub-section (3) of the section provided 
that where a usufructuary mortgagee 
was in possession of the property m ort- 
gaged to him for an aggregate perjod 
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of thirty years or more, theù notwith- 
standing the fact that the time, if any, 
fixed for redemption has not arrived, 
the mortgage debt should be deemed to 
have been wholly discharged with effect 
from the expiry of the period of 30 years. 
The result of section 9-A(3) is that the 
present mortgage would stand discharg- 
ed by 26th November, 1958. There- 
fore, there is no question of redemption 
of the mortgaged property. The plain- 


tiff sought to recover possession of the’ 


immovable property mortgaged. 
According to the plaintiff, there was a 
period of 30 years from 1958, so that 
the suit could have been filed till 1988. 
The case of the plaintiff was that the 
suit is very much within time. On 
behalf of the 7th defendant, the 
submission was that there was a specific 
Article vič., Article 61 (b) relating to 
recovery of possession of immovable 
property mortgaged- and afterwards 
transferred by the mortgagee for valu- 
atle ‘consideration and that this was 
such a case, so that it fell within the 
scope of that provision. The plain- 
tiff’s counsel countered this submission 
by saying that this was a case where 
the property could be said to have been 
transferred by the mortgagee and that 
therefore Article 61 (a) alone applied. 


9. These rival contentions lead me to 
consider the question as to what was 
transferred under Exhibit B-4 in 1933. 
In other words, the point to be consi- 
dered is whether the absolute interest 
in the property was ‘transferred by 
Meenakshi Ammal or whether there 
was only an assignment of the usufruc- 
tuary mortgage in favour of Karuppa- 
swami. In Nawab Suleman Bahadur v, 
Mirza Fida Hussain Khant, a Bench of 
the Oudh Ghief Gourt considered the 
question as to whether the mortgagor 
could show that the deed, though pur- 
porting to be an absolute transfer, was 
really of the mortgagee’s rights. That 
Court held that extraneous evidence 
was admissible for the mortgagor to 
show that what purported at first sight 
to be a transfer of an absolute title was, 
in the intention of the parties to the deed, 
only a transfer of the mortgagee’s rights. 
It has also been pointed out in the judg- 
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ment that if the deed purported on the 
face of it to be a sale of absolute rights, 
then the burden of proving that it was 
something different lay on the person 
who asserted it. In view of this deci- 
sion, it is possible for the plaintiff herein 
to show that what was transferred under 
Exhibit B-4 was only the mortgagee’s 
rights. Unless there was a transfer of 
the absolute title in the mortgaged pro- 
perty, Article 61 (b) would not apply. 


ro. The circumstances relied on for 
the purpose of showing that there was 
only a transfer of the mortgagee’s right 
is that the property has been sold by 
Meenakshi Ammal in favour of 
Karuppaswami only for a sum of Rs. 425. 
The property had been purchased by 
Meenakshi Ammal for a sum of Rs. 800 
and she had herself mortgaged the pro- 
perty usufructuarily for a sum of Rs. 500. 
As the consideration shown under 
Exhibit B-4 is less than even the mort- 
gage amount of Rs. 500, it was submitted 
that it could only be'a transfer of the 
mortgagee’s rights. The learned 
counsel for the 7th defendant-appellant 
submitted that Meenakshi Ammal sold 
the property after she had become the 
owner thereof by reason of the provisions 
in the mortgage deed, and she actually 
sold only the absolute rights. The 
consideration was only Rs. 400 as 
according to the counsel, there was a 
depression in the value of the properties 
at the relevant time. On this point, 
the trial Court has in a way accepted 
the plea of the 7th defendant, that the 
consideration shown in the document 
Exhibit B-4 was a genuine one in view 
of the economic depression prevailing 
at that time. The complaint of the 
learned counsel for the plaintiff-respon- 
dent is that there was no evidence in 
support of the prevalence of economic 
depression. The prevalence of econo- 
mic depression is a notorious or histo- 
rical fact which, in my opinion, can be 
taken into account by any Court. I 
do not, therefore, see any reason to dis- 
credit the conclusion of the trial Court 
on this aspect merely because there was 
no independent oral or documentary 
evidence to show that there was an 
refe- 
rence to Exhibit B-6, in the judgment 
of the trial Court, which is the transac- 
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tion of sale of an adjacent property. 
That property, measuring about 3 acres 
86 cents was sold for a sum of Rs. 700 
showing that the consideration set out 
in Exhibit B-4 is not anything unreason- 
able. But Exhibit B-6, though a regis- 
tered document, has not been proved 
by producing the parties thereto. 
Therefore, it has to be eschewed. Even 
eschewing Exhibit B-6, I do not think 
there is anything wrong in the conclu- 
sion of the trial Gourt that what was 
sold under Exhibit B-4 was the absolute 
title to the property. The document 
prima facie shows that it is an absolute 
transfer of the property. I am not per- 
suaded by the circumstances pointed 
out on behalf of the plaintiff to hold that 
the transfer was only of the mortgagee’s 
right. 


xr. If the transfer was of the absolute 
interest of Meenakshi Ammal, then the 
material Article would. be Article 61 
(b). In Dhanalakshmi Ammal v. Anthuraj?, 
a Bench of this Gourt had occasion to 
consider the point as to which of the 
provisions of limitation would apply to 
a given case. It was held that when a 
morigagee purporting to be the abso- 
lute owner, transferred the property 
covered by the mortgage, the mortga- 
gor’s remedy was to institute a suit for 
recovery of possession under Article 61 
(b) of the Limitation Act, 1963, and that 
the period of limitation was 12 years 
commencing from the time when the 
transfer became known to the plaintiff, 
It was pointed out that the moment the 
mortgagor came to know about the 
wrongful transfer, by the mortgagee,of the 
property covered by the mortgage, his 
cause of action was to sue for possession 
at once and that.he could not wait for 
the cause of action for redemption to 
arise and sue for redemption in a leisurely 
way allowing the alience from the mort- 
gagee to be in wrongful possession right 
through in the meantime. In view of 
this decision, I hold that Article 61 (b) 
is the appropriate Article which applies 
to the facts here. 


12. This takes me to the question as 
to when the plaintiff or his pradecessors- 
in-title acquired knowledge about the 
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transaction of sale under Exhibit B-4. 
Before proceeding to consider the facts 
on this point, it is necessary to refer to 
the decision of the Supreme Court in 
Nanji and Gompany v. Fatasanker Dossat, 
to find out the person on whom ‘the 
burden of proof on this point lies. That 
case arose under Article 48 of the Limi- 
tation Act of 1908. That Article applies 
to a person having the right to possession 
of movable property which has been 
wrongfully taken from him by another. 
The person who has been wronged can 
file a suit to recover the said specific 
movable property or for compensation 
therefor within three years from the date 
when he first learns in whose possession 
it was. The Supreme Court in the 
course of the judgment in that case, 
specifically approved a passage in the 
judgment of Rangnekar, J., in Kaikhusroo 
Manekshak  Talyarkhan v.  Gangadas 
Dwarkadas*, appearing at page 860. 
It had been pointed out by the Bombay 
High Court that the onus was on the 
plaintiff to prove that he first learnt 
within three years of the suit and that 
the property which he was seeking to 
recover was in the possession of the 
defendant. If he proved these facts, 
then to succeed in the plea of limita- 
tion the defendant had to prove that 
the fact that the property was in his 
possession became known to the plaintiff 
more than three years prior to the suit. 
This passage demonstrates the shifting 
nature of the burden and as to when it 
shifts. A Bench of this Court, in 
Subbiah Lyer v. Pichiar Pillai’, considered 
the same problem in relation to Article 
134 of the Limitation Act of 1908, which 
corresponds to Article 61 (b) of the 
present Limitation Act. It was pointed 
out in the said’case also that the burden 
was a shifting one and that it was, how- 
ever, for thè plaintiff to show a prima 
faci - case that the cause of action was 
not barred by limitation. l 

1g. I have, therefore, to examine .whe- 
ther the plaintiff has proved prima fate 
that he and his _ predecessors-in-title 
knew about the transfer under Exhibit 
B-4 within the period of limitation. 





1. (1962) 1 S.C.R. 492:A.1.R.1961S.C. 1474. 

2. (1936) I.L.R. 60 Bom. 848: A.I.R. 1936 
Bom. 322. 

3. (1970) 1 M.L.J. 132, 
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x4. According to the plaintiff, he came 
to know of the transfer in favour of 
Karuppaswami, only after the issue of 
the suit notice in 1970, and in his oral 
evidence, he hás stated that the property 
was in the enjoyment of . Meenakshi 
Ammal and after her death, of her two 
sons. After the sons died; according 
to the witness, their respective wives and 
children were in énjoyment. He had 
also stated that he heard about the 
property having been transferred in 
favour of defendants 7 and 8. In his 
cross-examination, at onestage, he stated 
that he took out an encumbrance certi- 
ficate with reference to this, property and 
had filed it as an Exhibit. in this case. 
At a latter stage he stated that he had 
not taken any encumbrance certificate 
and that he knew about the ‘transfer. 
He would also say-that he did not issue 
notices to defendants 7 and 8; only 
because the property was'in the: enjoy- 
. ment of defendants 1 to 6 being the:heirs 
of Meenakshi ~ Ammal. Learned. 
counsel for the appellant. criticised: this 
evidence by .saying that it-was only 
_ vague and that he could not say as to 
when the witness acquired knowledge 
about the transfer of the property. It 
was stated that the witness has given out 
that he knew about the enjoyment of 
the property by Meenakshi Ammal and 
her heirs and that this could not have 
been accepted by the Court, as under 
the document-of usufructuary mortgage, 
which had never been redeemed, the 
property could only have been in the 
enjoyment of the usufructuary mortgage 
and her transferees. On this point, 
the trial Court has not accepted the 
evidence of P.W. 1, the plaintiff. The 
lower appellate Court has, however, 
believed his evidence. Ordinarily, on 
a question of fact, I would be bound by 
the appreciation of evidence made by 
the lower appellate Court. But, in 
view of the fact that the Gourts below 
have differed in the appreciation of 
evidence, I think it necessary and proper 
to examine as to how far P.W. 1 was 
properly believed by the lower appel- 
late Court. It is he who has come for- 
ward with this suit for recovery of posses- 
sion of the property. He has necessarily 
to show that he knew about the transfer 
of the property only in 1970. ' Nowhere 
in his evidence has he stated as to whe- 
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ther Madathi Ammal knew about the 
transfer or not. No doubt, from the 
fact that she gifted the property in favour 
of the plaintiff on 2nd October, . 1970, 
one could draw an inference that Madathi 
Ammal proceeded on the basis that she 
had title to the property. . But, in order 
to succeed in the plea that the suit: is 
within time, the plaintiff has necessarily 
to establish that he and his predecessors- 
in-title had no knowledge of the transfer 
beyond the statutory period. In the 
absence of any statement to show that 
Madathi Ammal never knew about the 
transfer when she- transferred the pro- 
perty in his favour, I am unable to 
accept his evidence. Further he has 
not stated from whom he obtained for 


-the first time knowledge about the trans- 


fer of the property under Exhibit B-4, 
The property is situate in the village in 
which both Madathi- Ammal and 
Meenakshi Ammal were living: It is 
in evidence that Meenakshi Ammal was 
living 50 feet away from the residence 
of Madathi Ammal. It is difficult to 
believe that a transaction of sale by 
Meenakshi Ammal was such a guarded 
secret in the whole village as not to have 
been available to Madathi Amal 
during the whole of her lifetime. The 


‘absence of knowledge of what happened 


to the property among unsophisticated 
villagers is such as to draw too much 
on our credulity.. Kist receipts have 
been produced to show that Karuppa- 
swami was paying-kist for the property 
since 1965. Learned counsel for the 
plaintiff vehemently contended that no. 
kist recéipts have been produced for the 
period from 1933 till 1965. It is, how- 
ever, not his case that anybody else had 
paid the kist or that anybody else was 
in actual possession of the property be- 
tween 1933 and 1965. In these circum- 
stances, the fact that Karuppaswami 
was in possession of the property right 
upto the date of gift in favour of the 7th 
defendant in 1968 has to be accepted. 
Therefore, the version of the 7th defendant 
that the property was right through in 
the enjoyment of Karuppaswami and 
thereafter of himself, was rightly believed - 
by the trial Gourt. ` 


15. Article 61 (4) applies to a case 
where the mortgagor sues for possession 
of the property mortgaged which was 
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afterwards transferred by the mortgagee 
for valuable consideration. The period 
of limitation is 12 years from the date 
when the transfer became known to the 
plaintiff. As I have already observed, 
the plaintiff has not shown that he or 
his predecessor-in-title siz., Madathi 
Ammal knew about the transfer only 
within a period of 12 years. The suit 
is, therefore, clearly barred by the pro- 
visions of Article 61 (b) of the Limitation 
Act. 


16. In the result, the suit was rightly 
dismissed by the trial Court. The 
appeal is therefore allowed. There will 
be no order as to costs. No leave. 
The money already deposited towards 
mesne profits will be refunded, by the 
Gourt, or if it has been withdrawn, it 
will be paid back by the plaintiff into 
Gourt so as to enable the 7th defendant 
ta withdraw the sarre. l 


S.J. 
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_ Appeal 


allowed. 


IN THE HIGH GOURT OF JUDI- 
GATURE AT MADRAS. 


PreseNt.—T. Ramaprasada Rao and 


S. Ratnavel Pandian, JJ. 


A. K. Srinivasa Naidu Appellant* 


U. 


S. Jayarama Reddiar Firm by its 
registered partner, S. Jayarama 
Reddiar &  - Respondent: 


Sale of Goods Act (LI of 1930), sections 
61 (2) and 62—Interest on price of goods— 
Absence of contract to the contrary—Glaim on 
basis of usage—Glaim negatived—Inierest 
when awardable under Interest Act. 


A seller is entitled to the award of 
interest on the price of the goods sold 
provided there was no contract to the 
contrary as between himself and the 
buyer. This liability on the part of the 
buyer to suffer interest is a statutory 
liability arising under section 61 (2) 
of the Sale of Goods Act. [Para. 7.] 


The concept of an “‘usage’’ has a special 
significance, aS it is to be understood 


l 





* Appeal No, 129 of 1972. 6th April, 1976. 


dik MADRAS LAW JOURNAL REPORTS 


[1976 


as “‘custor’’ which.is often pleaded in 
common law litigations. To establish 
custom, there should be such clinching 
and appealing material for the Court to 
support the case of the litigant to propound 
such a custom. Usage and custom are 
often pleaded, but not proved. That 
proof of such usage could easily be nega- 
tived or falsified by the conduct of the 
parties themselves, is an accepted prin- 
ciple. [Para. 7.] 


In the absence of a contract to the con- 
trary, the provisions of the Interest Act 
would come to the rescue of the credi- 
tor, whereby he could claim interest at 
6% per annum on the net debt due pro- 
vided he makes a demand for that 
purpose. [Para. 9.] 


Appeal against the decree of the Court 
of the Subordinate Judge, Goimbatore 
in Original Suit No. 738 of 1968. 


R. Sukantharaj, P. Jyothi Mani 
M. Satyamoorthy, for Appellant. 


B. Lakshminarayana Reddy and S. Mutku- 


and 


` ramalingam, for Respondent. 


The Judgment of the Gourt was delivered 
by 


Ramaprasada Rao, }.—The defendant is 
the appellant. The plaintiff, on the 
strength of dealings in cotton trade 
between himself and the defendant, 
between December of 1961 and June of 
1967, claimed the suit amount as per a 
statement of account, which consists of 
two parts, one a statement of account 
as reflected in their account books kept 
in the regular course of business and 
another account said to be interest 
account, which was arrived at after 
calculation by the plaintiff himself. On 
the basis of the above two said accounts, 
the plaintiff- claimed a sum of 
Rs. 65,222-77 in all. In paragraph 5 
of the plaint he’ pleaded thus :— 


“Though some of the items are more 
than 3 years from the date of suit the 
subsequent receipts are appropriated~ 
‘towards satisfaction of such items. 
Further by a notice issued on behalf 
of defendant on 7th November, 1968 
through their counsel and signed by 
defendant also, the defendant had 
acknowledged his liability and also 


IY} 
a payment of Rs. 60,000 made-by him 
towards part of dues under Deposit 
receipts dated 3rd August, 1966 

~ aggregating for Rs. 60,000 issued by 
and through Vijayakumar Cotton 
Press to plaintiff. Beésides defendant 
had made part payment towards the 
same in December, 1965 which. are 
admitted and acknowledged by him. 
Hence the suit claim is in time. The 
aforesaid letter of 7th November, 
1968 will be filed at the time of hear- 
ing.” ; gi 


In the written statement the defendant 
denied ,that there was any particular 
usage or custom to pay interest either 
compound or simple over all the transac- 
tions that had taken place between the 
plaintiff and the defendant and that he 
never paid or claimed interest till the 
date of the suit on the mutual dealings 
had. He would, in particular, refer to 
the copy of the accounts given by the 
plaintiff himself as reflected in his account 
book and would point out that no inte- 
rest has been claimed in such accounts 
as well. ‘The defendant denied that he 
owed a sum of Rs. 65,222-77. He, 
however, claimed that he deposited a 
sum of Rs. 20,000 with the plaintiff and 
he reserved his right to take separate 
steps to recover that amount. The 
question as to whether the ‘deposit of 
the said amount with the plaintiff is 
true or not does not arise for considera- 
tion in the instant case. The defendant 
also pleaded that on 15th December, 
1965 and 27th December, 1965 he paid. 
sums of Rs. 300 and Rs. 500 to the 
plaintiff’s agent and that he had also 
paid Rs. 300 on 20th November, 1966. 
The plaintiff in his reply statement would 
deny the above three payments and would 
sustain his pleadings otherwise. 


The following issues were framed :— 


(1) Whether the payments alleged in 
the written statement are true ? 


(2) Whether the plaintiff is entitled to 
interest ? ~ 


(3) whether the suit is barred by limita- 
tion ? 


(4) To what relief is 


A the plaintiff 
entitled ? ; 
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2. The learned trial Judge fround that 
the payments alleged by the defendant 
in the written statement are not true. 
On the question whether the suit was 
barred .by limitation, he was invited to 
render his opinion as to whether the 
account in question as reflected in the 
plaintiffs books of accounts could be 
treated as a mutual, open and current 
account. On this the learned Judge held 
that it was not and, therefore, he felt 
that 1t was unnecessary to go into the 
question as to whether the suit is barred 
or not under Article 14 of the Limita- 
tion Act. But on a closer scrutiny of the 
dealings and the payments respectively 
made by the parties, he came to the 
conclusion, that the suit is not barred by 
limitation, as the defendant has paid 
well within the period of 3 years from the 
date of the suit an amount towards the 
suit debt and, therefore; the suit is saved 
by section 19 of the Limitation Act. 
On- issue No. 2, whether the plaintiff 


is entitled to interest, the learned trial 


Judge, on a curious reasoning, but after 
holding that the interest claimed by 
the plaintiff is exorbitant, and is also 
clearly untenable and unjust, found a 
case for the plaintiff on a memo. of calcu- 


‘lation filed by him at the time of the 


arguments and held that the defendant 
was bound to suffer the claim for inte- 
rest ta the tune of Rs. 16,401-50. In 
the result, therefore, he decreed the suit 
for a sum of Rs. 12,636-71 ‘towards 
principal and Rs. 16,401-50 towards 
interest. It is as against this, the present 
appeal has been filed. 


3. In our view, it is not necessary to go 
into the question whether the account in 
the instant case is governed by Article 1 
of the Schedule to the Limitation Act of 
1963 on the foot that it is a mutual open 
and current account. The learned coun- 
sel for the appellant-defendant is unable 
to show any particular instance whereat 
the balances have tilted from one side ta 
the other. This tilting of balances at 
least at one point of time in a regular 
account is a relevant indicia to accept it 
as a mutual, open and current account. 
This not having been done and demons- 
trated before us, it is not necessary to 
harp on this aspect of the case to find 
whether the suit claim is not barred for 
the reason that the plaintiff’s account 
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should be characterised as a mutual, open 
and current account. 


4. It is, therefore, for consideration whe- 
ther the contention of the learned 
counsel for the appellant that the suit Js 
barred by limitation is acceptable or not. 
Before the filing of the suit the plaintiff 

ave a notice of demand, Exhibit A-26, 
dated 28th October, 1968. He claimed 
a sum of Rs. 62,726-41 as the amount due 
by the defendant towards the dealings 
and claimed interest at 12% per annum 
on the said amount. To this the defen- 
dant sent a reply through his counsel which 
reads as under: i 


“To 7th November, 1968. 
Sri S. R. Sakthivel, M.A.,B.1., l 
Advocate, : 


7/18, State Bank Road, - 
Goimbatore-18. 

` Sir, 
We are instructed by Sri A. K. Srini- 
vasalu Naidu, residing at 111, N. G. 
Narayanaswami Street, New Siddapu- 
dur, P. N. Palayam Post, Coimbatore, 
to give the following reply to your 
notice, dated 29th October, 1968, and 
received by our client on 6th November, 
1968, issued on behalf of Sri Jayarama 
Reddiar, B.A., M.L.c., Gatton Merchant, 
30, Kandhapuram Street, Virudhu- 
nagar. 


Your client’s claim of Rs. 62,726-41 is 


preposterous and false. Your client 
has given a statement of account on 
81st December, 1965 and as per that 
statement Rs. 72,986-71 was stated to 
be due by our client. But in that 
statement your client has not given cre- 
dit to amounts of Rs. 300 and Rs. 500 
paid oa 15th December, 1965 and 27th 
December, 1965 respectively to your 
client’s agent, A. Andiyappa Thevar. 
This omission was immediately brought 
to notice of the agent of your client 
who promised’to rectify it. © 


Vijayakumar Cotton Press owed our 
client large sums of money. Out of 
such amount at the reqeust of your 
client, our client asked Vijayakumar 
Cotton Press to issue a Fixed Deposit 
Receipt aggregating to Rs. 60,000 in 
‘partial discharge of our client’s dues, 
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Your client has accepted these receipts 
and a cash voucher was passed to that 
amount to our client on 20th Novem- 
ber, 1966. Rs. 300 was paid in cash to 
your client’s agent. Besides these pay- 
ments, our client has advanced to’ your 
client Rs. 20,000 carrying interest at 
the rate of 12% per annum. All these 
amounts have to be adjusted by your 
- client. After adjusting all these 
amounts it would te found that your 
- client himself owes money to our client. 


The claim made in your notice is un- 
sustainable. Please advise your client 
to settle the mutual claims without 
resorting to Gourt. 


Ga ee 


Advocate.” . 


It is seen from the expressed recitals in the 
reply notice that the appellant acknow- 
ledged his liability towards the claim made 
by the plaintiff, though not in full, but at 
least in part. According’ to the defen- 
dan‘, he has paid a sum of Rs. 60,000 in 
partial discharge of his dues to the plain- 
tiff. This by itself is sufficient to bring 
the recitals made in Exhibit A-26 within 
the meaning of section 19 of the Limi- 
tation Act. This section reads as follows : 


“19. Where payment on account ofa 
debt is made before the 
expiration of the prescribed period by 
the person liable to pay the debt,.... 
a fresh périod of limitation shall be 
computed ‘from the time when the 


- payment was made’. ” 


Undoubtedly, the sum of Rs. 60,000 
which as it transpired, was given credit to 
by the plaintiff on 3rd February, 1966 isa 
payment made on account of a debt pay- 
able tohim by the person liable to pay the 
debt within the meaning of section 19 ofthe 
Limitation Act. ‘Therefore this payment 
towards the debt due, but which has not 
been solved on the date when Exhibit 
A-27 was written, is sufficient acknowledg- 


-ment of liability so as to extend the ‘period 


of limitation to a further period of three 
years from the date of such payment. 
The learned counsel for the appellant 
does not raise any controversy as to the 
date on which the said sum of Rs. 60,000 
has been credited by the plaintiff in his 
books. ‘It can, therefore, safely be pre- 
sumed that the above sum of Rs, 60,000 


ti} 


was paid towards the debt “due by the 


defendant to the plaintiff as on 3rd March, | 


1966. After giving credit to a sum of 
Rs. 60,000 the plaintiff arrives at the 
balance at the end of that year at Rs. 
12,686-71. Ultimately he ‘gives credit to 
a further sum of Rs. 50 and claims the 
balance of Rs. 12,636-71 as principal in 
the present suit. Whatever may jbe the 
force in the contention of the appellant- 
defendant as to the claim for interest made 
by the plaintiff, we are unable to agree 
with. the appellant that the principal 
amount of Rs. 12,636-71 was not payable 
by him on the date when the suit was 
instituted. ; a wwe % 


5. The next question is whether - the 
plaintiff is entitled to the interest as 
claimed by him. ‘It is very significant 
that even in the plaint the plaintiff does 
not give a break-up of the principal- and 
the interest due. 
that the account books regularly kept by 
the plaintiff do not disclose'that at any 
time there was an understanding: as 
between the plaintiff and the defendant 
to claim interest. It is not ‘in dispute 
and as a matter of fact it was agreed 
before us that the ledgers produced ‘in 
support ofthe suit claim do. not support 
the claim for interest. But what “has 
been very dexterously done by the plain- 
tiff is he introduced along with the plaint 
what is known as “interest - account ”. 
In the interest account he claimed “ rasi 
interest ” 1,2., interest payable on the price 
of goods sold and delivered till another 
supply is made by the plaintiff and the 
latter supply is again taken into considera- 
tion for calculation ‘of interest until 
another supply is made and soom 
Obviously this is a very clever way ‘of 
claiming not only compound interest, but 
interest on compound interesi. As we 
said, the plaintiff did not reflect such a 
claim in his regular books of accounts. 
But he tried to usher in a self-serving 
statement of account and called it “an 
interest account >? and claimed a large 
sum, such as Rs. 52,586-06 as and towards 
interest payable by the defendant. -To 
this the learned counsel for the appellant 
takes an objection and contends that the 
interest as claimed is not only usurious 
and excessive, but cannot be claimed at 
all by the plaintiff under any known 
principle oflaw. The learned Judge him- 
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ied 


self finds that the method of calculation 
adopted by the plaintiff resulting in the 
claim of Rs. 52,586-06 is an unusual 
One and such exorbitant claim of interest 
is clearly untenable and- unjust. We 
agree with him. On the ground that the 
interest as claimed by the plaintiff is 
usurious, and indeed unsustainable, - we 
are bound to relieve the defendant from 
such a claim. “2 

6.. The- question, however, is whether 
the plaintiff is entitled to any interest at 
all. We ‘have already -referred to the 
account books, ,which are silent about 
the payment of interest. Even in the 
notice of demand, Exhibit A-26, the 
break-up as to the principal amount and 
the interest amount has not been given. 
It is only at the time of arguments and 
that too at the request of the Court, a 
memo of calculation was filed by the 
plaintiff, which showed that the plaintiff 
was calculating interest for each debit at 12 
per cent.per annum.Being conscious of the 
fact that’ such interest ultin ately worked 
out to Rs. 5,91,856 the plaintiff wanted 
to generously give counter-interest to the 
defendant for-all the payments made by 
him and for all the supplies also admittedly 
made by him in the course of their mutual 
dealings. On his own showing the interest 
which was claimed ‘by the plaintiff and as 
shown in the memo of calculation worked 
out to Rs. 5,91,856 and the interest 
towards the credits in favour of the defen- 
dant came to about Rs. 5,59,053;- the 
learned Judge was tempted to discover 
the difference between these two items 
and by a curious reasoning again reduced 
-the rate per cent to6 per centandthereafter 
-found that a sum of Rs. 16,401-50 could 
be awarded, as interest towards the sum 
of Rs. 12,636-71. Mr. Lakshminarayana 
Reddy, the learned counsel for the plain- 
tiff. wants to sustain this claim on the 
ground that under section ‘61 (2) of the 
Sale of Goods Act, he would be entitled 
to such interest, because there’ was -no 
contract to the contrary and as the lia- 
bility to pay interest on the part of the 
defendant has statutorily arisen under 
section 61 (2) (a) ofthe Act. The learned 
counsel for the appellant however would 
show that in the absence of any contract 


_or understanding in the course of deal- 


ings as between the parties to pay interest 
by one to the other, the claim for interest 
is unsustainable. l o 
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7. -It is no doubt true that a seller is 
entitled to the award of interest on the 
price of the goods provided there was no 
contract to the contrary as between him- 
self and the buyer. Obviously, therefore, 
this liability on the part of the buyer to 
suffer interest is a statutory liability arising 
under section 61 (2) ofthe Act. We shall, 
of course, consider the dealings of the 
parties presently and the inferences that 
have to be drawn by reason of such course 
of dealings. To.this entitlement of the 
seller.to ask for interest from a Court in 
which he has filed a suit for the recovery 
of price, there is a marked exception made 
in section 62 of the Sale of Goods Act. 
That section reads as under :— 


_ 62: Exclusion of implied terms and 
Yje,» . 

_ conditions.-Where any right, duty or 

~ ability would arise under a contract 
of sale by implication of law, it may be 
negatived or varied by express agree- 
ment or by the course of dealing be- 
tween the parties, or by usage, if the 

. usage is such as to bind both parties to 
the contract.” i 


Mr. Lakshminarayana Reddy would rely 
upon section 62 and say that there. was 
an usage as between the parties for the 
payment of interest. The concept of an 
usage has a special significance, as it is to 
be understood as “‘ custom” which is often 
pleaded in common law litigations. To 
establish custor, there should be such 
clinching and appealing material for the 
Gourt to support the case of the litigant 
to propound such a custom. Usage and 
custom are often pleaded, but not proved. 
That proof of such usage could easily be 
negatived or falsified by the conduct of the 
parties themselves, is an accepted princi- 
ple. The instant case before us is one 
{such a case. 


8. The ledgers produced by the plain- 
tiff showing the course of dealings between 
himself and the defendant during theyears 
1961 to 1967 admittedly do not contain 
any entry touching on the liability on the 

art of the defendant to pay interest. 

f the usage, which is now put in the fore- 
front by Mr. Reddy is true, then there is 
no explanation as to why the plaintiff did 
_ not include the clair for interest in his 

regularly kept account books and treat-it 
"as his taxable income. Again the deal- 
` ings between the plaintiff and the defen- 
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dant obviously are mutual. The plaintiff 
was sometimes supplying goods to the 
defendant and the defendant in turn was 
supplying goods to the plaintiff. That 
such supplies and dealings were almost 
of equal weight is seen from the fact 
that in the memo. of calculation filed by 
the plaintiff the ultimate interest to which 
the plaintiff was entitled to is shown as 
Rs. 5,91,856 whereas the interest which 
he should suffer in favour of the defendant 
was shown as Rs. 5,59,053. For the 
purpose of appreciation of the point we 
can reasonably take. it that the dealings 
as between the plaintiff and the defendant 
were on a par and almost on a level. 
Probably it is this significant feature in the 
transactions and in the course ot dealings 
which prompted both the parties not to 
claim any interest-by one from the other. 
On the ground that the plaintiff’s accounts 
do not reflect any such liability to pay 


. interest, and also on the ground that the 


implied understanding possibly between 
the parties could be not to project such a 
claim by one against the other, we are 
inclined to accept the case of the defen- 
dant that the course of dealings between 
the parties negatives the liability to pay 
interest towards the transactions between 
the parties. This is provided for under 
section 62 of the Sale of Goods Act. The 
liability to pay interest is not express in 
this case. Mr. Reddy himself puts it on 
the ground that it is assumed by implica- 
tion of Jaw and particularly under section 
61 (2) (c) of the Sale of Goods Act. 
Such implied legal liability could be 
negatived by the course of dealings be- 
tween the parties. We have held that the 
course of dealings between the plaintiff 
and the defendant clearly negatives the 


-claim now put forward by the plaintiff on 


the ground that a huge sum is payable 
towards interest. For the foregoing rea- 
sons, we are of the view that the sum 
claimed by the plaintiff as and towards 
interest is not payable by the defendant. 
We have expressed ourselves that the 
learned Judge was wrong in having 
adopted methods unknown to law to 
afford relief to the plaintiff in the matter 
of the award of the interest in his favour. 
The memo. of calculation filed at the time 
of the arguments is but a self-serving 
document produced by the plaintiff to 
subserve its own interest. Such self- 


it]. 


serving document cannot be the cause of 
action for the grant of a relief by a Court 
of justice. We, therefore, disagree with 

the Gourt below that the plaintiff would 
be entitled to a sum of Rs. 16,401-50 
towards interest. 


9. Butthe question is whether the plain- 
tiff is not entitled to any interest at all. 
We do not think so. Even in the absence 


of the contract ta the contrary, the provi- 


sions of the Interest Act would come to the 
rescue of the creditor, whereby he could 
claim interest at 6% per annum on the 
net debt due provided he makes a demand 
for that purpose. It is not in dispute 
that the plaintiff made such a derand 
under Exhibit A-26. ` It, therefore, follows 
that under the said Act the plaintiff would 
be entitled to interest on the suit claim, 
which is not in dispute before us, viz., 
Rs. 12,636-71 at 6% per annum from the 
date of demand vig.; 28th October, 1968 
to the date of suit and thereafter on the 
decreed amount at the same rate till 
date of realisation. The plaintiff would 
be entitled to proportionate costs. 


to. The appeal is partly allowed. But 
in the circumstances of the case there will 
be no order as to costs on the balance 
disallowed. . 

R.S. 
[FULL BENCH]. 
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bpeal partly allowed, 


JUDI- 


Bangaru Chettiar Appellant” 
D. e a a 
San Basha Sahib and another 

: Respondents. 


Tamil Nadu Agriculturists’ Reliefs Act (IV 
of 1938), sections 23-A, 23-B and 23-C— 
Section 23-C introduced by the Amending 
Act VII of 1973—Scope—Property of 
judgment-debtor sold in execution on 24th 
January, 1973 after the coming into force 
of the Amending Act—Section inapplicable. 


Sections 23-A, 23-B and 23-C of Tamil 
Nadu Act IV of 1938 came to be faire: 
a ee OO 


*A.A.A.O. No. 176 of 1974. 
30th April, 1976, 
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duced by Amending Acts XXIII of 
1948, XXIV of 1950 and Act VIII of © 
1973 respectively, enabling Courts to 
set aside sales of immovable property 
at the instance of the agriculturist— 
debtors in order to give them the benefit 
of the relative Amending Act. Section 
23-A enables the Court to set aside 
sales of immovable property belonging to 
a judgment-debtor held on or after 
30th September, 1947 if the sale had 
not been confirmed before the commence- 
ment of the Act or 90 days had not 
elapsed from the confirmation of the 
sale at such commencement if the judg- 
ment-debtor applied to the Court with- 
in 90 days of such commencement or 
the confirmation of the sale whichever 
was later. Section 23-B merely extended 
the application of section 23-A to sales 
held on or after 25th April, 1950 to 
ensure that agriculturist-debtors got the 
benefit of the Amending Act XXIV of 
1950. Similarly section 23-C was intro- 
duced .by the Amending Act VIII of 
1973 enabling the Court to set aside 
sales held on or after Ist March, 1972 
if the sale had not been confirmed before 
the publication of that Act or 90 days, 
had not elapsed from the confirma- 
tion’ of the sale at such publication. 


[Para. 4.] 
Section 23-G is in two.parts, the first 
part dealing with the nature of the sales 
covered by the section and the latter 
part dealing with the limitation- for 
filing an application for setting aside 
those sales. The first part refers to 
sales held on or after Ist March, 1972 
which have not been confirmed before 
the commencement of the Amending Act 
of 1948 or ninety days have not elapsed 
from the sale at such commencement 
On the wording of the section it can be 
applied ta sales which have not been 
confirmed before the commencement 
of the Amending Act or ninety days 
have not elasped at the commence- 
ment. Though a sale held after the 
commencement of the Act will also 
satisfy the requirement set out in that 
section, as in respect of such a sale theré 
is no question of confirmation before 
the Act, to give such an unrestricted 
meaning to the words used in section 
23-A would be to attribute to the legis- 
lature a wholly whimsical’ and way- 
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ward intention. Though section 23-Q, 
if literally. construed, is wide - enough 
to includé sales that had taken place 
after the Act, there’ being no words 
limiting the scope of the section, still, 
having regard to the object with which 
the section. was introduced its operation 
would be restricted to sales'held before 
the, Act: Though the -section is not 
happily worded the’ intention appears 
to be clear. The reference’ to sales 
not confirmed at the commencement 
of.the.Act or ninety days have not elap- 
sed at such commencement in the 
section clearly indicates. that the section 
should be restricted ‘tœ sales held before 
the Act. If.the section is intended to 
have .a wider operation so as -to apply 
to sales held after the Act, then. refe- 
rence to the factum of confirmation, is 
quite ‘unnecessary and it would have 
been sufficient to say that all-sales after 
‘Ist March, 1972 can be set: aside at the 
instance of the judgment-debtor. = 


l [Para. 1 4:1 


Section 23-G also uses ‘the same. langu- 
age as section. 23-A and on the wording 
of theisection it is applicable to sales not 
confirmed before the publication.of.thée 
Act or ninety days-have not elapsed from 
the confirmation at such commence- 
ment. `-It is true, if the legislature can 
think of setting. aside. sales held before 
the commencement of the Act it can 
also ‘provide for setting aside the -sales 
held after the commencement of the 
Act. if the sales have taken place without 
reference, to the benefit which the judg- 
ment-debtor has- got under the provi- 
sions of the-Act. If such was the inten- 
tion, the words “sale has not been con- 
firmed - before the . publication of :the 
Act in the Tamil Nadu Government 
Gazette” or ninety days have not elap- 
sed from the ‘confirmation of the sale 
or: from the foreclosure’? would . be 
purposeless. In construing. the scope 
of the first part section 23-C it is not 
possible to bring in aid ‘the latter -part 
dealing with limitation. The latter part 
cannot enlarge the scope of the. first 
part. T [Para. 15.] 


t Ld 


The- main intention behind, sections 23, 
23-A, 23-B and.23-G is to give an oppor- 
tunity to the agriculturist-debtor to have 
his debt,scaled down. That object is 
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achieved in cases where the sale is held 
after the Act by the debtor raising his 
plea that he is entitled to the benefit 
of the Principal Act as amended from 
time to time, even before the sale takes 
place. In such cases there is no neces- 
sity- for the agriculturists to wait till 
the sale takes place and then apply for 
setting aside the same, as they have an 
opportunity to have the debt scaled down 
It is only in res- 
pect of sales held before the coming into 
force of the Act, which had, been con- 
firmed or await confirmation an oppor- 
tunity has to be given to the agricultu- 
rist to have his decree debt scaled down 
and to lave the sale set aside if the sale 
has taken place for ,recovery of any 
amount.in excess of the debt as scaled 
down. In respect of sales held -after 
the Act, proceedings in execution should 
have been pending“ at its commence- 
ment or initiated’ later. In respect of 
such proceedings the Act gives a sufi- 
cient remedy by way of sections 19 and 


‘20 to see that the sale does not take 


place before the debt- is'-scaled down. 


After giving such.an opportunity to see 


that execution. sale is not held without 
scaling down the debt, it appears to be 
quite unnecessary and meaningless to 
give another or further opportunity to 
the judgment-debtor to have the sale set 
aside on the ground that the decree 
debt has not been scaled down under 
section 19. Such an -opportunity is 
necessary only in cases where the bene-- 
fits of the Act’could not be claimed and 
the’ decree debt scaled down before- the 
sale is held. If such were the intention 
of ‘the legislature, then it is unnecessary 
for the legislature to provide a restric- 
tion with-reference to the-date of com- 
mencement of the Act or the date of 
confirmation of sale. If the sales after 
the Act are also intendéd to be set. aside 
the legislature would not have fixed a 
time-limit for application with reference 
to the date of commencement of the Act 
or ofthe confirmation. . : [Para. 16.] 


The Legislature brought in section 23-A by 
Madras Act XXII of 1948, 23-B 
by Madras Act XXIV of 1950 and 23-C 
by Madras Act VIII of 1973 for setting 
aside sales that had taken place after 
30th September, 1947, 25th April, 1950, 
and 24th January, 1973 respectively 
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with a view ta enable the agriculturist- 
debtors to have the benefit of the corres- 
ponding amending Acts. The introduc- 
tion of sections 23-A, 23-B and 23-G 
by the various‘ amending Acts would 
be quite unnecessary if section 23 can 
be made applicable to all sales after 
the commencement of the principal Act. 
The fact that on each occasion when a 
benefit is conferred on an agriculturist 
under a statute a new provision for set- 
ting aside sale is made shows that earlier 
provision for setting aside sales are inten- 
ded to have ‘a limited application. The 
intention of the legislature ‘in enacting 
sections 23-A, 23-B and 23-G appears 
to be to enable the judgment-debtors 
to set aside sales held hurriedly just 
before the introduction of each of the 
amending Acts conferring certain: bene- 
fits on the agriculturist-debtors. If the 
provisions in sections 23,.23-A and 23-B 
are construed as applicable to all sales 
held after the relevant Acts, then there 
is no necessity for a separate provision 
like section 23-G. Having regard’ to 
all these circumstances, section .23-G 
cannot be invoked in ‘respect of sales 
that had taken place after the publi- 
cation of Act VIII of 1973. 


[Para 17.] 


Section 23-C cannot bë invoked to set 
aside the sale held in the instant case, 
though it is open to the judgment-debtor 
to raise the plea that the decree debt 
had been scaled down under section 19 
of the Act at the stage of confirmation 
`of sale. oe 20. J 
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Appeal against ‘the -order of the Gourt 
of the Additional Subordinate Judge, 
Cuddalore dated „2nd September, 1974 
and made in .C.M.A. No. 36- of 1974 
(E.A. No. 2692 of 1973-in-O:S. No. 
703 of 1970, District: Munsif mons 
Cuddalore). 


R. S.. Venkatchari, for Appellant, 


T. R. Mani for K. Sarvabhaunan - anil 
K.. Sampath, for Respondents pad 


ae Judgment of the Gourt was delivered 


Ramanujam, F.—The question that arises 
for our. consideration in -this .case_ is 
whether. the benefit of, section 23-C of 
the. Tamil Nadu Agriculturists’ Relief 
Act, 1938 introduced by the Amending 
Act VIII of 1973 ould be, availed of 
by a judgment-debtor whose property 
has been sold after 24th January, 1973; 
the date of .coming’ into’ force of the 
said amending Act.- This ‘question has 
been referred to us by Mohan, ! J. in 
view of the divergent opinions now’ pre- 
vailing on the said question. i 


2.: The respondents herein obtainedga 
decree against the appellant herein in 
O.S. No. 703 of 1970 on the file of the 
District Munsif, Cuddalore and in execu- 
tion of that decree applied for the' sale 
of the judgment-debtor’s: properties in 
E. P. ‘No. 1187 of 1973. The appellant 
filed an application under section, 20 
of the Act IV of 1938 for stay of execu- 
tion of the decree so as to enable him 
to apply under, section 19 of the Act for 
scaling down the. decree-debt. In that 
application stay of execution was ordered 
on 28th. April, 1973. ‘The -appellant 
thereafter filed an application under 
section 19 om 28th June, 1973. in I.A. 
No. 2437, of 1973. On the ground that 
the appellant had not filed an appli- 
cation under section 19 exactly within 
60 days, the executing Gourt proceeded 


‘with the execution and the judgment- 


debtor’s properties were- actually sold 
on 24th September, 1973 notwithstand- 
ing the pendency of the application 
under section 19. The sale has not, 
however ‘been confirmed as yet. The 
appellant’s application under section 19 
for scaling- down the decree-debt, was 
disposed of on 15th October, 1973 and, 
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the decree-debt had in fact been scaled 
down. The appellant, thereafter filed 
E. A. No. 2692 of 1972 under section 
23-G in E.P. No. 1187 of 1973 on 22nd 
October, 1973 to have the sale set aside, 
but the said application came to be dis- 
missed on 21st December, 1973 on the 
ground, that the sale having taken place 
after 24th January, 1973, the date of 
the coming into force of the Amending 
Act VIII of 1973, section 23-CG can- 
not be invoked. An appeal therefrom 
was also dismissed by the Sub-Court, 
Cuddalore, following the decision in 
Seshayya v. Venkataramayyal, The matter 
was taken to this Court in C.M. S.A. 
No. 176 of 1974. Mohan, J., who heard 
the said appealin the first instance, 
having regard to the conflict of judicial 
opinion on the scope and interpretation 
of section 23-G referred the case to a 
Full Bench. 


3. Tamil Nadu Agriculturist? Relief 
Act IV of 1938 was enacted in order to 
provide relief to indebted agriculturists 
in the State. The said Act has been 
amended from;:time to time and the 
latest amendment was by Act VIII of 
1973 which came into force on 24th 
January, 1973. By virtue of the said 
amending Act all debts payable by 
the agriculturists as on Ist March, 1972 
Shall be scaled down in accordance 
with the provisions of Chapter II of the 
Principal’ Act as amended. Sections 7 
and 8 provide for the scaling down of 
all debts payable by an _ agriculturist 
as on Ist March, 1972. Section 12 
prescribes interest at 9 per cent for old 
loans incurred before Ist March, 1972 
which had been scaled down and section 
13 prescribes interest at the rate of 9 
per cent. for the debts incurred after 
Ist March, 1972. Section 9-A deals with 
usufructuary mortgages. Ghapier IV 
deals with procedure in regard to pend- 
ing suits and execution petitions. 
Section 19 occurring in that Chapter 
provides for amendment of decrees passed 
prior to Ist March, 1972 by scaling 
down the decree debt. Section 20 
enables the agriculturist debtors to apply 
for stay of the execution of the decrees 
until the Court which passed the decree 


- 
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has disposed of an application unde? 
Section 19. The proviso to section 20 
says that if a judgment-debtor who had 
obtained stay of execution under that 
section does not apply under section 19 
within sixty days, the decree can be 
executed as it stands. Then comes 
section 23 which is as follows: 


“Where in execution of any decree 
any immovable property, in which 
an agriculturist had an interest, has 
been sold or foreclosed on .or after 
the Ist October, 1937, then not- 
withstanding anything contained in 

` the Indian Limitation Act, 1908 or 
in the Code of Civil Procedure 1908 
(Act V of 1908), and notwithstanding 
that the sale has been confirmed any 
judgment-debtor claiming to be an 
agriculturist entitled to the benefits 
of this Act, may apply to the Court 
‘within 90 days of the commencement 
-of this Act to set aside the sale or 
foreclosure of the property, and the 
Court shall, if satisfied that the appli- 
cant iS an agriculturist entitled to 
the benefits of this Act, order the sale 
or foreclosure to be set aside and there- 
upon the sale (or foreclosure) shall be 
eae not to have taken place at 
all. 


Section 23 which is really an extension 
of section 7 enables the judgment-debtor 
to apply for setting aside a sale held 
on or after Ist October, 1937 even if 
it has been confirmed, within 90 days of 
the commencement, of the Act IV of 
1938. 


4. Sections 23-A, 23-B and 23-C came 
to be introduced by Amending Acts 
XXIII of 1948, XXIV of 1960 and 
VIII of 1973 respectively, enabling the 
Gourts to set aside sales of immovable 
property at the instance of the agricul- 
turist debtors in order to give benefit 
of ‘the relative amending Act. Section 
23-A enables the Court to set aside sales 
of immovable property belonging to a 
judgment-debtor held on or after 30th] : 
September, 1947, if the sale has not been 
confirmed before the commencement of 
the Act or 90 days have not elapsed from 
the confirmation of sale at such com- 
mencement if the judgment-debtor applies 
to the Court within 90 days of such com- 


11) 


mencement or the confirmation of sale 
whichever is later. Section 23-B merely 
extended the application of section 23-A 
to sales held on or after 25th April, 
1950 to ensure the agriculturist debtors 
get the benefit of the amending Act XXIV 
of 1950. Similarly section 23-G has 
been introduced by amending Act VIII 
of 1973 enabling the Gourt to set aside 
sales held on or after 1st March, 1972 
if the sale had not been confirmed before 
the publication of Act VIII of 1973 or 
90 days have not elapsed from the con- 
firmation of sale at such publication. 
The relevant portion of section 23-G is 
extracted below: 


93-C. Power of Court to set aside sales 
of immovable property in certain cases,— 
Where in execution of any decree, 
any immovable property in which 
any person entitled to the benefits of 
the Tamil Nadu Agriculturists Relief 
(Amendment) Act, 1972, had an 
-interest has been sold or foreclosed 
on or after the Ist March, 1972 and 


the sale has not been confirmed before 


the publication of the said Act in the 
Tamil Nadu Government Gazette, or 
ninety days have not elapsed from the 
confirmation of the sale or from the 
foreclosure at such publication then, 
notwithstanding anything contained in 
the Limitation Act, 1963 (Central Act 
XXXVI of 1963) or in the Gode of 
Givil Procedure, 1908 (Central Act 
V of 1908) and notwithstanding that 
the sale has been confirmed any judg- 
ment-debtor claiming to be entitled 
to the benefits of the said Act, may 
apply. to the Court within ninety 
days of such publication or of the 
confirmation of the sale, whichever 
is later, to’ set aside the sale or fore- 
closure of the property, and the Court 
shall if satisfied that the applicant is 
a person entitled to the benefits of 
the said Act, order the sale or fore- 
closure to be set aside and there- 
upon the sale or foreclosure shall be 
ae not to have taken place at 
a 2a 


It is on the interpretation of section 
23-G there is cleavage of judicial opinion. 
One view is that section 23-G can be 
invoked only in respect of sales held on 
er after Ist March, 1972 .but before 
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the publication of the said Act and that 
it will not apply to sales held after 24th 
January, 1973, the date of publication 
of the Act. The other view is that it 
applies to all sales held on or after Ist 
March, 1972 and that there is no 
scope for restricting its operation to sales 
held between Ist March, 1972 and 24th 
January, 1973, the date of publication 
of the Act VIII of 1973. 


6. In Dharmarajan v. Nagalinga Kandiar}, 
N. S. Ramaswami, J. had expressed the 
view that it applies only to sales held 
after Ist March, 1972 but before the 
publication of the Act VIII of 1973, 
that the words “the sale has not been 
confirmed before the publication of the 
said Act in the Tamil Nadu Govern- 
ment Gazette’ or 90 days have not 
elapsed from the confirmation of the sale 
or from the foreclosure at such publi- 
cation”? occurring in the section ‘clearly 
indicate that the sale which is sought to 
be set aside, should have taken place 
prior to the publication) of Act VIII of 
1973 as then alone the (question of sale 
not having been confirmed before the 
publication: of the Act, or 90 days hav- 
ing not elapsed from such confirmation 
would. arise. In Doraiswamt Gounder v. 
Parayammal?, Mohan, J., followed the 
above decision of N..S. Ramaswami, J. 
and held that the sale in that case having 
taken place on 13th February, 1973 after 
the coming into force of Madras Act VIII 
of 1973 on 24th January, 1973 section 
23-C cannot be invoked to set aside such a 
sale. Natarajan J., in Ambujammal v. 
Vedavalli and others? has also taken the 
same view. This view, finds support 
from the decision of a Division Bench 
of this Court in Seskayya v. Venkata- 
ramayya*, rendered under section -23 of 
the Act and.a decision of Viswanatha 
Sastri, J. in D. Ramakotayya v. T. Nagi 
Reddi®, .rendered under section 23-A 
of the Act. 


7. <A different view has been expressed 
by Paul, J. in Thirukamu. Reddiar v. 


(1972) 2 M.L.J. 34. . 
(1976)1 M.L.J. 11: A.I.R. 1976 Mad. 
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Venkataswami Reddiar and another’, and 
his reasoning is this: 


“There is nothing in that section which 
would show that the benefits confer- 
red by that section would not be 
available to a judgment-debtor if the 
sale is held after the Act came into 
force. No doubt the words “has 
been sold or foreclosed”? would indi- 
cate that the sale must have been a 
fait accompli before the Act came 
into force. But those words are quali- 
, fied by the subsequent words “on or 
after the Ist March, 1972”. This 
would show that if the sale had-been 
held before lst March, 1972 section 
23-C cannot be invoked. ‘This does 
not mean that only in respect of sales 
held after lst March, 1972 and before 
24th January, 1973 the date on which 
the Act came into force, applications 
under section 23-CG .would lie. A 
reading of the entire section would 
certainly show that section 23-C was 
intended to be applicable “even in 
cases of sales held after the commence- 
ment of the Act.” 


Sethuraman ale in Nagalakshmi Ammal ve 
Govindaswami Pillai and another? has also 
taken the same ,view, after considering 


the earlier decision of the Division Bench ~ 


in Seshayya v. Venkataramayya? . In that 
case the sale took place on 26th March, 
1973 but before the confirmation of 
the sale the judgment-debtor had applied 
for setting. aside the sale under section 
23-G on the ground that he had applied 
under section 19 to scale dawn the 
decree. The application under section 
93-G for setting aside the sale on the 
ground .that an application for scaling 
down the decree debt is pending was 
allowed by the executing Court but on 
appeal the order setting aside the sale 
was set aside on the ground that section 
23-C. has no application. On a further 
appeal by the judgment-debtor, Sethu- 
raman, J. allowed the appeal observing: 


“On a plain reading of this provision 
it comes for application where any 
immovable property, in which any 
person entitled to the benefits of the 
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amending Act had an interest, had 
been sold in execution of a decree on 
or after the lst March, 1972. - This 
condition is satisfied in the present 
case because the sale was held after 
Ist March, 1972 t.e., on 26th March, 
1973. Ifthe sale had been confirmed 
after. Ist March, 1972 and before 
the publication of the amending Acts 
then the debtor claiming benefit, 
under the Act could apply for setting 
aside the sale. Another contingency 
was also contemplated viz., of the 
judgment-debior applying within 
ninety days from the confirmation of 
the sale”. 


The learned Judge distinguished the 
decision in Seshayya v. Venkataramayyal, 
on the ground that it dealt with section 
23 which was somewhat differently 
worded and that cannot be applied to 
interpret the scope of section 23-G 
which is differently worded, and which 
clearly contemplates a case of an 
application for setting aside the sale 
being made within 90 days of its con- 
firmation which was not the case in 
section 23. 


8. Thus: one point of: difference is on 
the question whether the decisions 
rendered with reference to sections 23 and 
23-A will govern the interpretation of 
section 23-C. 


9. Wadsworth and Patanjali Sastri, JJ. 
in Seshayya v. Venkataramayya', had held 
that section 23 of Madras Act IV of 
1938 had no application to sales held 
after the Act came into force. In that 
case the sale was held on 29th March, 
1938, just a week after the Act came into . 
force. It was contended on behalf of 
the judgment-debtor that section 23 
applied in terms of all sales held on or 
after first October, 1937, the only future 
or outer limit expressly laid down in 
the section being the date within which 
the application is to be made which is 
within 90 days of the commencement 
of the Act and that within the said 90 
days any judgment-debtor entitled to 
the benefit of the Act may apply to set 
aside the sale even though the sale was 
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held after the Act came into force. This 
contention was rejected by the Bench 
for two reasons. (1). Having regard to the 
three verbs used in that section namely 


‘chad an interest”, “has been sold? and. 


“may apply”, the section should; be 
taken to have been drafted with refe- 
rence to the point of time at which the 
Act came into force and therefore the 
section should be taken to: relate only 
to sales held between Ist October, - 1937 
and the date of commencement of the 
Act; (2) There are alternative provisions 
found in the Act to relieve agriculturists 


whose properties have been brought to 


sale after the commencement of the 
Act and it is therefore most unlikely that 
the Legislature contemplated the appli- 
cation of section 23 to sales held after 
the commencement of the Act. 


10. In Ramakottayya v. T. Nagi Reddit; 
the scope of section 23-A.came up for 
consideration. In that case the judg- 
ment-debtor’s property was sold on 4th 
April, 1949. long after 25th January, 
1949 the date of commencement -of 
‘Madras Act XXIII of 1948 and the 
application for setting aside the sale 


under section 23-A was filed on 22nd’ 


April, 1949. The said application was 
opposed by the auction-purchaser on 
the ground that section 23-A cannot be 
invoked for setting aside that sale. It 
was contended on behalf of the judg- 
ment-debtor that section 23-A applies 
to all sales of properties of agriculturists 
held after 30th September, 1947, that if 
the intention of the Legislature was to 
restrict the application of sec‘ion 23-A 
to sales held between 30th September, 
1947 and the date of commencement 
of Act XXTIT of 1948, a specific provision 
would have been made to that effect, 
and that therefore, the words, of section 
23-A being clear and wide, its scope and 
application cannot be curtailed with 
reference to any supposed intention of 


` 


the Legislature. Viswanatha Sastri, J., ` 


rejected the said contention on the ground 
that such a construction of section 23-A 
would not only lead to palpable injustice 
and anomaly but will also have the 
effect of rendering futile the execu- 
tion proceedings ‘and Court sales duly 
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-held under the provisions of the Code of 


Civil Procedure and that therefore it 
is permissible to have recourse to con- 
struction by implication and to draw 
inference or supply obvious omissions 
in order to avoid an abrogation of the 
provisions of the Gode of Civil Procedure 
with regard to execution sales and pal- 
pable injustice to third parties. The 
learned Judge observed: 


“It is clear from the provisions of 
section 23-A read as a whole that 
some restriction must be put upon 
the literal meaning of. the general 
words and the character and extent 
of the restriction could easily be 
ascertained from the context. Section 
23-A refers to sales held on or after 
30th September, 1947 but the right to 
apply under the ‘section is confined 
to cases where the sale has not been 
confirmed before the’ commencement 
of Act :X XIII of 1948 or 90 days 
_ have not elapsed from the confirma- 
tion of the sale at such commence- 
.ment. The reference to the confir- 
-mation of the sale beforethe. commen- - 
cement of the Act or within 90 days 
of such commencement indicates that 
‘it was only sales held before the Act 
-that were within the contemplation 
-of the Legislature. ‘The date 30th 
September, 1947 was perhaps chosen 
because the legislative proposals 
which subsequently became ‘Act 
“XXIII of 1948 had been mooted by 
. that date. The reason for ignoring 
confirmation of sales made 
the commencement of the Act or 
‘within 90 days of such commencement 
¿was apparently to afford ‘relief to. 
debtors where execution proceedings 
-had been hurriedly rushed through 
‘by decree-holders in view of the 
impending legislation, Whatever be 
-the reason, there is no justification for 
ignoring the provisions of section 23-A 
relating to confirmation of sales in 
arriving at a conclusion as to whether 
Court sales held after the coming into 
force of Act XXIII of 1948 fell within 
the purview of section 23-A. To accept 
the wide and unrestricted meaning 
sought to .be put upon the words of 
¿section 23-A by the appellant “would 
he to attribute to the Legislature 


before .. 
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a wholly whimsical and wayward 


“intention.” 


1x. There cannot be any dispute that 
sections 23, 23-A, 23-B and 23-C are 
all intended to serve a similar object and 
purpose. Each of these sections was 
introduced whenever a new benefit was 
granted to an agriculturist debtor. The 
obvious purpose is to see that execution 
sales hurriedly rushed through in anti- 
cipation of the legislation conferring 
that benefit are reopened. Therefore 
the above provisions which are intended 
to serve a similar purpose should 
receive similar interpretation. Therefore, 
the decisions under sections 23 and 23-A 
cannot altogether be ignored while 
interpreting section 23-C. 


1a. Itis true, the decision in Seshayya v. 
Venkataramayya*, dealt with section 23 
which was somewhat differently worded 
than section 23-A or section 23-C and 
the Legislature should be ‘taken to be 
aware of the said decision while enacting 
section 23-A by Amending Act XXIII 
of 1948 and section 23-G by Amending 
Act VIII of 1973 with slightly different 
language. The decision in Ramakot- 
tayya v. T. Nagi Reddi®, however dealt 
with section’ 23-A which is practically 
identical with section 23-CG. Even 
though section 23-A is somewhat diffe- 
rently worded than section 23 the 
reasoning adopted in the latter case is 
substantially the same as in. the former. 
This is due to the fact that sections 23 
and 23-A being intended to serve a 
similar purpose notwithstanding the 
difference in language they have to be 
interpreted in the light of the basic 
Peer uae to be achieved by enacting 
them. 


1g. It is contended by the learned 
counsel for the respondent that the 
two reasons given in the former decision 
for limiting the application of section 23 
to sales held before the commencement 
of the principal Act equally applied to 
the interpretation of section - 23-C as 
well. It is also pointed out that Viswa- 
natha Sastri, J., dealing with section 23-A 
which used more or less the same langu- 
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age as section 23-C without reference 
to the earlier decision, gave the same 
reasoning for limiting the operation of 
section . 23-A to sales held before 
the commencement of Madras Act 
XXITI of 1948, that the learned Judge 
felt that though section 23-A if literally 
understood would apply to all sales 
held on or after 20th September, 1947 
some restrictions- on the literal meaning 
of the general words have to be ascer- 
tained from the context. 


14. A close reading of section 23-C 
indicates that it is in two parts, the first 
part dealing with the nature of the 
sales ‘that are covered by the section and 
the latter part dealing with the limita- 
tion for filing an application for setting 
aside those sales and that the first part 
refers to sales held on or after 1st March, 
1972 which have not been confirmed 
before the commencement of the Amend- 
ing Act of 1948 or ninety days have not 
elapsed from the iconfirmation of the sale 
at such commencerrent. On the word- 
ing of the section it can be applied to 
sales which have not been confirmed 
before the commencement of the amend- 
ing Act or ninety days have not 
elapsed at the commencement. Though 
a Sale held after the Act will also 
satisfy the requirements set out in the 
section, as in respect of such a sale there 
is no question of confirmation before 
the Act, to give such an unrestricted 
meaning to the words used in section 
23-A would be to attribute to the Legis- 
lature a wholly whimsical and way- 
ward intention as pointed by Viswanatha 
Sastri, J. Though section 23-C if literally 
construed, is wide enough to include 
sales that had taken ‘place after the Act, 
as there are no words limiting the scope 
of the section, we think that having 
regard to the object with which the 
section was introduced its operation 
should be restricted to sales held before 
the Act. We are of the view that though 
the section is not happly worded, the 
intention appears to be clear. The 
reference to sales not confirmed at the 
comirencement of the Act or ninety 
days have not elapsed at such com- 
mencement in the section is a clear 
indication that the section is inappli- 
cable to sales held after the Act. If the 
scction is intended to have a wider 


IT) 


operation so as to apply to sales held 
after the Act, then reference to the factum 
of confirmation is quite unnecessary and 
it would have been sufficient to say that 
all sales after lst March, 1972 can be 
set aside atthe instance of the judgment- 
debtor. 


15. Section 23-C also uses the same 
language as section 23-A and, on the 
wording of the section, it is applicable to 
sales not confirmed before the publica- 
tion of the Act or ninety days have 
not elapsed from the confirmation at 
such commencement. It is true, if the 
Legislature can think of setting aside 
sales held before the commencement of 
‘the Act it can also provide for setting 
aside the sales held after the commence- 
Iment of the Act, if the sales have been 
taken place without reference to the 
benefit which the judgment-debtor has 
got under the provisions of the Act. The 
question is whether the Legislature 
intended to do so. If such was the 
intention, the words “‘sale’? has not been 
confirmed before the publication of the 
said Act in the Tamil Nadu Govern- 
ment Gazette or ninety days have not 
elapsed from the confirmation of the sale 
or from the foreclosure would be purpose- 
less. In construing the scope of the first 
part of section 23-C it is not possible to 
bring in aid the latter part dealing with 
limitation as has been done in some 
cases. The latter part cannot enlarge 
the scope of the first part. 


x6. As already stated the main inten- 
tion behind sections 23, 23-A, 23-B and 
23-G is to give an opportunity to the 
agriculturist-debtor to have his debts 
scaled down. This object is achieved 
in cases where the sale is held after the 
Act by the debtor raising his plea that 
he is entitled to the benefit of the prin- 
cipal Act as amended from time to time, 
even before the sale takes place. In 
such cases there is no necessity for the 
agriculturists to wait till the sale takes 
place and then apply for setting aside 
the same, as they have an opportunity 
to have the debt scaled down even before 
the sale. It is only in respect of sales 
held before the coming into force of 
the Act which had been confirmed or 
await confirmation, an opportunity has 
:|to be given to the agricultyrist to have 
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his decree debt scaled down and to have 
the sale set aside if the sale has taken 
place for recovery of any amount in 
excess of the debt as scaled down. This 
is the reasoning adopted by the division 
Bench in Seshayya v. Venkataramayya4, 
while interpreting section 23 and by 
Viswanatha Sastri, J. in Ramakotiayya v. 
T. Nagi Reddi®, while interpreting 
section 23-A. In interpreting a statutory 
provision, the intention of the Legisla- 
ture has necessarily to be kept in mind. 
Is it possible to attribute an intention to 
the Legislature in this case to give a 
further opportunity to an agriculturist to 
have the sale held after the Act set aside 
on the ground that he is entitled to the 
benefits of that Act, even though he 
had an earlier opportunity to prevent 
the sale and to have his debt scaled 
down under the same statute even before 
the sale takes place ? In respect of sales 
held after the Act proceedings in 
execution should have been pending 
at its commencement or initiated later. 
In respect of such proceedings the Act 
gives a sufficient remedy by way of 
sections 19 and 20 to see that the sale 
does not take place before the debt is 
scaled down. After giving such an 
opportunity to see that execution sale 
is not held without scaling down the 
debt, it appears. to be quite unneces- 
sary and meaningless to give another 
or further opportunity to the judgment- 
debtor to have the sale set aside on the 
ground that the decree debt has not been 
scaled down under section 19. Such 
an opportunity is necessary only in cases 
where the benefits of the Act could not 
be claimed and the decree debt scaled 
down before the sale is held. If such 
were the intention of the Legislature, 
then it is unnecessary for the Legislature 
to provide a restriction with reference 
to the date of commencement of the 
Act or the date of confirmation of sale. 
If the sales after the Act are also intended 
to be set aside the Legislature would|- 
not have fixed a time limit for appli- 
cation with reference to the date of 
commencement of the Act or of the 
confirmation. ) 
1. (1941) 2 M.L.J. 309: 54 L.W. 228:A.LR. 
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17. In this context the legislative 
history has also to be taken note of. 
While interpreting section 23 a Bench of 
this Gourt held in Seskayya v. Venkata- 
ramayya*, that it will apply only to sales 
held before the commencement of the 
Act. The Legislature, appears to have 
accepted the decision as a correct inter- 
pretation of that provision and brought 


in section: 23-A by Madras Act 
XXIII of 1948; section 23-B’ by 
Madras Act XXIV of 1950 and 


section 23-G by Madras Act VIII of 
1973, for setting aside the sales that had 
taken place after 30th September, 1947, 
25th April, 1950 and 24th January, 
1973 respectively with a view to enable 
the agriculturist-debtors to have the 
benefit of the corresponding amending 
Acts. ‘The introduction of sections 23-A, 
23-B and 23-G by the various amending: 
Acts would be quite unnecessary if 
section 23 can be made applicable to 
all sales after the commencement of the 
principal Act. The fact. that on each 
occasions when a benefit is conferred 
on an agriculturist under‘a statute a 


made shows that earlier provisions for 
setting aside sales are intended to have 
a limited application. The intention 
af the Legislature in enacting sections 
23-A, 23-B and 23-C appears to be to 
enable the judgment-debtors to set aside 
sales held hurriedly-just before the intro- 
duction of. each of the amending Acts 


provision for setting aside a sale is 


—_—_—— 


conferring certain benefits on the agri- 
culturist-debtors. If the provisions in 
sections 23, 23-A and 23-B are construed 
as applicable to all sales held after the 
commencement of the relevant Acts, 
then there is no necessity for a separate 
provision like section 23-C. Having regard 
to all these circumstances,. we hold 
that section 23-C cannot be invoked in 
respect of sales that had taken place 
after the publication of Act VIII of 


1973. 5 E 


18. However, the learned counsel for 
the appellant points out that though 
the sale in this case has been held after 


- the Act came into force the confirmation, 


has not yet taken place and therefore, 
the appellant can seek to set aside the 
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sale on the ground that the decree debt 
has been scaled down and therefore, 
the sale should not be: confirmed. 
As the sale has not been confirmed and 
possession of the property sold has not 
been delivered to the auction-purchaser, 
execution proceedings should be taken 
to be pending and now that the appel- 
lant has succeeded in getting the deeree 
scaled down, he is entitled to ask the 
executing Court to give effect to the 
order passed under sectian 19 scaling 
ing down the debt. Even if section 23-G 
has- no application to sales held after 
the Act, it does not mean’ the sale can 
be confirmed regardless of the effect of 
scaling-down application. Even then 
the appellant cannot seek relief under 
section 23-C but the relief of setting aside 
the sale, can be claimed in proceedings 
under the Code of Civil Procedure. 


19. At:this stage, we have. to consider 
the contention raised: by the learned 
counsel for the respondents that as the 
appellant had not filed an application 
under section. 19 within 60 days from: 
the date of the order under section 20 
his right to apply under section 19 is 
lost. In this case the appellant had filed 
an application and got an order under 
section 20 on 28th April, 1973 staying 
the. execution sale. He in fact filed an 
application under section 19 in I.A. 
No.: 2437 of 1973 on 28th June, 1973. 
According to the appellant the appli- 
cation under section 19 was filed on the 
60th day and therefore it is in time. 
The respondents on the other ‘hand 
contend that the application under 
section 19 has been filed after a‘ delay 
of two days, and therefore it should not 
have been entertained. The Gourt which 
passed the decree however entertained 
the application under section 19 as being 
in time and as also disposed of the same 
on 15th October, 1973 scaling down the 
decree'debt to Rs. 399-65 after giving 
credit to the amounts paid earlier. ‘hus 
the appellant has succeeded in having 
the decree debt scaled down under 
section 19. Therefore so long as the 
execution sale has not been confirmed, 
the executing Court has to give efiect to 
the order passed under section 19. 
The learned counsel for the respondents 
would ` contend that the order dated 
15th October, 1973 in I,A. No. 2437 of 


f 


It} 


1973 cannot be taken to be valid as the 
appellant has lost his right to file an 
application under section . 19 as he has 
not filed an application within 60 days. 
Apart from the fact that the lower Court 
has entertained the application under 
section 19 and granted relief to the 
appellant, even assuming that the appli- 
cation under section 19 was filed after 
60 days, it cannot be said that the appel- 
lant has lost his right-to file an appli- 
cation under section 19.- It is true the 
decisions referred to by the learned 
counsel for the appellant-in, Kumarasu ami 
Pillai v. Thiruvengadatha Aiyangar!, and 
Sethurayar v. Karuppayammal*,” seem - to 
support the respondent’s stand. However 
we are not inclined to agree- with the 
view expressed in these cases that the 
proviso to séction 20 should be construed 
as providing ‘a period of limitation for 
filing an application under section 19. 


The proviso to section 20 is as follows:— 


“Provided that where within 60. days 
after the application- for stay'has been 
granted thé judgment-debtor’ ~ does 
_ not apply ta the Gourt which passed 
. the: decree for relief under ‘section: 19 
or where, an. application has been 
_ so made and is rejected, the decree shall 
- be executed, as it- stands, notwith- 
standing’ anything contained in this 
Act to the contrary.” ” i o 


Gonstruing the proviso a Division Bench 
of this Court in Kumaraswami Pillai `v. 
Thiruvengadatha Aiyangar*, took the view 
that the proviso fixes a period of limita- 
tion for an application under section 19 
„and within 60 days contemplated by 
section 20, and that if steps are not 
taken under section 19 he cannot there- 
after file an. application under that 
section. In Setkurayar v. Karuppayammal?, 
another division Bench had. held that 
if astay has been ordered under -section 
20, then the proviso to that’ section is 
attracted so as to make it incumbent 
on the judgment-debtor to file an‘ appli- 
cation for relief under section 19 within 
sixty days of the stay order. N. S. Rama- 
swami, J.. in a recent decision in 


G. M.,.A, No. 396 of 1975 has also fol- 


1. (1939) 2M.L.J.308 :49 L.W.762 :1.L.R 
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lowed the earlier decision in Kumaraswami 
Pillai v. Thiruvengadatha Aiyangar+, and 
held that’ once the judgment-debtor 
invokes- the. jurisdiction ‘of -the Gourt 
under:section 20 and obtains stay of 
execution then undoubtedly a period 
of limitation is prescribed by the proviso 
which specifically. says that unless an 
application under section 19 is filed 
within 60 days of the order ‘of stay the 
decree shall be executed as -it stands. 
If the above decisions merely laid down 
that the decree as it stands can be execu- 
ted if the judgment-debtor does not file 
an application within 60 days from the 
date of the order of stay under section 20, 
no,exception can be taken as that posi- 
tion is clear from the terms of the proviso 
itself. ` However, if those decisions are 
taken as laying down that the judgment- 
debtor has‘no right to file an application 
under ‘section 19 after the period of 60 
days, we ‘are of the view that it is not 
the correct legal position. ` The proviso 
merely says that if the judgment-debtor 
does not apply to the Gourt which passed 
the decree~under section 20 for relief 
under section 19 or where the appli- 
cation has been ’so made and rejected, 
the decree can be executed as it stands 
notwithstanding anything contained in 
the Act to the contrary.° The proviso 
enables the executing Gourt ta proceed 
with the. execution of the decree as it 
stands if. the judgment-debtor does not 
file an application’ under section 19 
Within 60 days from the date he obtains 
dn order under section 20: “The proviso 
does-not say that the’ right of the judg- 
ment-debtor to file an application for 
relief under section 19 is taken away or 
comes to an-end. The proviso’ which 
deals with the powers of the executing 
Gourt to execute the decree as it stands 
cannot be construed as curtailing the 
power: of the Court which passed the 
decree to entertain and deal with an 
‘application under section 19 by the 
judgment-debtor. The words “not- 
withstanding anything contained in this 
Act to the contrary”? refer only to the 
restrictions imposed by the Act on the 
executing Court, particularly by section 
7 which prohibits execution of a decree 
against an agriculturist in so far as a 
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decree is for an amount in excess of the 
sum as scaled down under Chapter II 
of the Act. The execution of the decrce 
as it is by that Court cannot be taken 
as putting an end to the benefits granted 
to the judgment-debtor by the provisions 
of the Act particularly by section 19. 
Even if the sale has taken place in execu- 
tion of the decree as it stands, still the 
judgment-debtor can file an application 
under section 19 and have the decree 
scaled down and claim the benefit of 
scaling down at the stage of the appli- 
cation of the sale proceeds. Where an 
application is made by the judgment- 
debtor for scaling down after the lapse 
of 60 days from the grant of stay under 
section 20 and the decree debt has been 
scaled down, it is not possible for the 
sale even if it had taken place as per 
the proviso, to be confirmed in the face 
of the order scaling down the debt. 


It has been held by Horwill, J., in. 


Lakshminarasimha Rao'v. Garapati Muneyyat 
that merely because full satisfaction of 
the decree has been entered up as a 
result of the sale and the confirmation 
thereof, it does not mean that execu- 
tion is at an end, and section 20 can, 
therefore, be invoked to stay the deli- 
very of the property to the auction-pur- 
chaser pending the application for 
scaling down the decree debt. We are 
not ‘therefore’ inclined to construe the 
non obstante clause occurring in the pro- 
viso as excluding ‘the application of the 
Act to the,judgment-debtor after the 60 
days referred to therein. After the scal- 
ing down of the debt the further execu- 
‘tion proceedings. after the sale can 
proceed only on the basis of the decree 
as scaled down. The execution of a 
decree cannot be said to be complete 
unless the properties are actually delivered 
to the auction-purchaser. We cannot 
therefore agree with the learned counsel 
for the respondents that the appellant’s 
application for relief under section 19 
cannot be sustained after the period of 60 


days. 
ao. We, therefore, dismiss the appeal 


ding that section 23-C cannot be 
poked to set aside the sale held in this 


EO 
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case, though it is open to the judgment- 
debtor to raise the plea that the decree 
debt had been scaled down under section 
19 of the Act at the stage of confirmation 


of sale. There will be no order as to 
costs, 
R.S. Appeal dismissed. 
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IN THE HIGH COURT OF. JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—S.. Mohan, F. 


K. V. Kandasamy Gounder, President 

Negamam Town Panchayat, Pollachi 

Taluk, Coimbatore District 
Petitioner® 


U. 


The Collector and Inspector of Pan- 
chayats, Coimbatore District, Coim- 
batore and another Respondents. 


Tamil Nadu Panchayats Act (XXXV of 
1958), sections 149-A (11), 56—President of 
Panchayat—Removal of—Meeting called by 
réspondent—Resolution passed by majority of 
members for removal—Removal of President 
with retrospective effect from the date of resolu- 
tion—Validity. i l 


In -the light of section 56 of the Tamil 
Nadu Act XXXV of 1958, the only 
conclusion that is possible is that only a 
prospective date is contemplated under 
sub-section (11) of section 149-A of the Act 
regarding the removal of the President of 
the Panchayat from office. [Para, 4.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari 
calling for the records relating to the 
order of the respondent in his proceedings 
R.C. No. 159101/75/T.8, dated 21st 
March, 1976 and quash the same. 


P. Chidambaram for M.N. Krishnamani, for 
Petitioner. 





* W.P. No. 1335 of 1976. 28th April, 1976 


ey are ou OS, as : ? 
Ii KANDASAMY v. GGLLEOTOR AND INSPECTOR OF PANOHAYATS (Mohan, FA 


S.Ramalingam, Assistant Government Plea- 
der, for First Respondent. 


K. V. Sankaran for R. Nadanasabapathy, for 
Second Respondent. ea ne ae 


1 y 
t Dda l 


The Court made the following 


ORDER.—The short facts leading to this 
Writ Petition in which the petitioner prays 
for certiorari to quash the proceedings of the 
Collector (Inspector of Panchayats, Coim- 
batore District, Goimbatore), dated 21st 
March, 1976 are as follows : In 1970, the 
petitioner was elected as the President 
of Negamam .Town -Panchayat. The 
electorate consists of voters on the élec- 
toral roll of the Town Panchayat. The 
sanctioned: strength of the -Panchayat is 
fifteen. On. 22nd- October, .1975, the 
respondent’ communicated ‘to the‘ peti- 
tioner certain charges and ‘called upon 
-him to show cause as to’why-action should 
not be takén under section 149-A (1) of 
the Tamil Nadu Panchayats Act 
(XXXV of 1958). The petitioner 
submitted his explanation. A meeting 


took place on-'13th February, 1976 to- 


ascertain the views: of the mem bers 
of the Panchayat about the removal of 
. the petitioner from the Office `of 
President., At that.time, the petitioner 
protested against the convening of the 
meeting. This meeting was attended by 
13 members. Seven voted for removal 
while six were against. After ascertaining 
the views of the members, the Tahsildar 


sent a report to the first respondent who | 


- passed the impugned order on 21st March,’ 

1976 directing the removal of the writ- 
petitioner from the Office of President 
with effect from the date of resolution 
of the Panchayat, namely, 13th February, 
1976. - 


2. Mr. P.Chidambaram, learned counsel 
for the petitioner though wanted to attack 
the impugned order on.several grounds, 
- in the first instance, he confined his argu- 
ment only to this narrow ground that 
having regard to the language of section 
149-A,- sub-sections (11) and (12) of the 
.Act,the fixing of the date by the Collector 
as 13th February, 1976 in the impugned 
-order is bad since sub-section(11)of section 
' 149-A ofthe Act contemplates only a pros- 
‘pective date. He bases his submission by 
drawing my attention to section 56 of the 
Act and contends that if any other date 
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is fixed, all the acts which were done would 
be-rendered invalid and that there is nò 
section which ‘would cure that invalidity. 
At the time when he exercises the function 
as a President, certainly he had every 
legal’ competency. The fixing ‘of the 
retrospective date would render all the 
acts which were done by the petitioner 
invalid. It would certainly not have been 
the intention of the Legislature. a 


g. It is further argued by the learned 
counsel for the writ petitioner that sub- 
section (12) of section 149-A of the Act 
gives an indirect clue that it should only 
be .a ‘prospective date. The learned 
Government Pleader in meeting these 
submissions, argues that all that is men- 
tioned under sub-section (11) is a date to 
be specified and that that date- may be 
either prospective or ‘retrospective. So 
long as it is a specified date, there is a 
proper compliance of sub-section (11) of 
section 149-A of the Act. Mr. K. V. 
Sankaran, learned counsel for- the 2nd 
respondent who has béen impleded by 
an order,‘ dated 9th April, 1976, submits 
that the removal could be only by sub- 
section (12) of section 149-A of the ‘Act 
since the notification urider sub-section 
(11)comes into effect only on publication. 
Therefore,’ there would be time enough 
for the ‘person affected by the order of the 
Inspector to move the Government and 
seek a postponement of the date specified 
in the notification. . a 


4: I may, at the outset, say'that both the 


“sub-sections (11) and (12) ofsection 149-A 


are not happily worded and it is this 
unhappy wording that has given rise to 
‘these arguments. Secondly, if it was 


‘the intention of the Legislature that a 


retrospective date also ‘is contemplated 
within sub-section (11) of section 149-A, it 


-should have beeén specifically stated. But 


the language used is—‘‘ remove the Presi- 
‘dent from ‘office by- notification with 
‘effect from a date to be specified therein.” 
It is possible to argue, as it is being done, 
by the respondents, that this takes in even 
a retrospective specification of the date. 
But. the argument of the responderit 
ignores the important fact that till the 
Collector decides to remove after con- 
sidering the views of the Panchayats, 
every act of the President would be valid 
in law. H a retrospective date is con- 


‘dd 


templated under sub-section (11) what is 
to happen to various contracts or any 
other similar action entered into or taken 
by the President? They would all be 
rendered invalid. Section 56 of the Act 
cannot also cure that invalidity since 
that. section contemplates the invalidity 
arising out of a defect in the establish- 
rent or on the ground of the petitioner 
not being entitled to hold or continue in 
such office by reason of any disqualifica- 
tion or by reason of any irregularity or 
‘illegality in his election or again by réason 


of the act having been done during the. 


period of any vacancy. If read in the 
light of that section, the only conclusion 
that is possible is a prospective’ date. 
However, sub-section (12) does not-throw 
any light with regard to.the intefpreta- 
tion of sub-section (11) since sub-section 
contemplates removal only by notification 
which notification would come inta effect 
on publication. , Therefore. between the 
date of the order and the publication the 
affected President would have time enough 
ta move. the Government and seek the 
postponement of, the, date specified for 
removal... This. apart, the order of the 
Collector'does not give as ta what : exactly 
is the, reason that prompted him to fix the 
date as 13th February, 1976. Perhaps 
he thought that from the date of the-pass- 
ing of the resolution, inasmuch as the 
Panchayat had expressed ‘in unequivocal 
terms in favour of removal; of the -writ 
petitioner, it should take effect. It may 
even be possible to argue under these 
circumstances that the Inspector did not 
exercise his statutory function _ while 
considering the views-of the panchayat 
since the relates the ‘removal to the date 
of the resolution. But-I am’ not going 
into that,question. On the short ground 
that only a prospective date is contem- 
plated under sub-section (11) of section 
49-A. of.the Act, this writ petition is 
allowed and the matter is remitted to the 
Collector for fresh ‘consideration’ in the 
light of the observations made above. 
-However,’ there will be no orden: as to 
costs. ein ae ae pent 


R.S. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘and 


PRESENT oT. Ramaprasada Ra 

S. Ratnavel Pandian, JJ. 

Mohamed! Ghouse pi Appellant 
y. N 


Mohamed Yusuf and another 
ee 


Civil. Procedure Code (Y of 1908), Section 92, 
Wakf Act (XXIX of 1954), section 55—Suit 
for -declaration—Wakf—Trustee alleged to be 
not a fit person— Whether. can be removed from 
trusteeship—Suit under section 55 (2) of Wakf 
Act to be for vindication of public right—Mis- 
management no ground for modifying ‘scheme 
—No eo or oe 
dismissed o on appeal., 


A suit. was filed z some beneficiaries 
under a wakf deed’ for removal of the 
triistee and for framing a scheme.. The 
suit was decreed as prayed for. The 
plaintiffs had alleged mis-managen ent of 
the trust funds, since they had not received 
anything from the ‘trust. Though the 
defendant produced the account books, 
there were not examined by thé plaintiffs 
and ‘no‘fault had been made out. The 
defendant vpréferred an appeal. ' 


Held : From an overall appreciation ofa 
given situation, it should be made clear 
that if a suit under section 55 (2) of the 
Wakf Act had been filed, then it-should’ 
be for the vindication of a public right. 


[Para. 6.] 


The xere fact that somè rris-m anagem ent 
had resulted through the misconduct of 
the trustees was not a ground to modify:a 
scheme which contained provisions, which, 
if properly worked out, were sufficient to 
protect. the ‘interest of the trust. The 
plaintiffs’ counsel harped upon the mis- 
‘management of the defendant in the light 
of the non-distribution of the share of the 
net income tothe dependants of the donor. 
Apart from the fact that such an assertion 
was indicative of the private interests of the 
plaintiffs for which purpose no suit either 
under ‘section 92 of the Civil Procedure 
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Code’ or under section 55 of the Wakf 
Act was maintainable, the plaintiffs had 


not even established reasonably that their . 


apprehension. about the accounts ` was 
justified. [Paras. 6 and. 9.] 


In the absence of objective evidencé about: 


malversation Or misfeasance on the part 
of the trustee, the subjective satisfaction 
of the Gourt without even a full probe 
into the evidence on the conduct of the 
trustee could not go a long way to prampt 
the Gourt to remove him, as the primor- 
dial consideration in such circumstances 
was the interests of the institution. In 
this case, no case had been made out by 
the plaintiffs for the removal of the defen- 
dant on the ground that the interests of 
the trust and its administration so re- 
“quired. -> > [Para.-10:] 


Cases referred to:— ` 


Parmatmanand Saraswati v. Ramji Tripathi, 
(1974) 2 8.G.C. 695 : (1975) 1 S.C.R. 
790: A.L.R. 1974 S.C. 2141 ; Venkatarama 
Ghetty v. Thiruvengadathan Ghetty, (1915) 28 
I.C. 479: AIR. 1916 Mad. 530; 
Kamindar of Kalahasti v. Ganapathi Iyer, 
(1918) M.W.N. 555: 48 I.G. 897: A.L.R. 
1918 Mad. 56 (2); S. Veeraraghava v. V., 
Parthasarathy, (1925) M.W.N. 505 :A.LR. 
1925 Mad. 1070: E aa 
Appeal against the decree of the Gourt of 
the Subordinate Judge of Nagapdattinam, 
dated 2nd December, 1970 and passed in 
O.S. No. 36 of 1968. ° >s 


a Ramaswami and V. Sridevan, tor Appel- 
nt. z : ee ae 


$. K. Ahmed Meeran, MeL. Meera Sahib, 
Abdul Hadi-and M. A. Sathar: Sayeed, for 
Respondents. _ s ; 


ike Judgment of the Court was delivered 
ba : l m 


Ramaprasada Rao, :}.—The defendant in 
O.S. No. 36 of 1968 on the file of the Gourt 
of the Subordinate Judge of Nagapattinam 
is the ‘appellant. Under Exhibit A-1, 
dated 16th December, 1904, Sikkandar 
Rowther, the common ancestor of the 
parties before us, executed a deed of Wakf 
endowing considerable agricultural pro- 
perties, both Nanja and Punja of an 
-extent of about 179.17 acres for the pur- 
pose of performance of certain ‘charities 
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and inçidentally directing the muthavalis 
functioning under’ the Wakf deed to 
divide.-6/16 of ‘the net income after 
expending for the charities amongst his 
own descendants. ` The balance of 10/16th 
share of the nèt income was to be ‘spent 
towards the performance ‘of ,moulooth on a 
prescribed date at a prescribed place at 
which the prescribed quantity of ‘ricé 
pulav should be cooked for distribution 
among the poor, the relatives and the 
friends. Similarly, a moulóotk for the 
distribution of food to all Muslims and 
miskins present at the Nagore Andavar 
Vasal should be prepared and so distri- 
buted. Besides the agricultural properties, 
premises No. 35, Therupalli Street, includ- 
ing certain moveables were endowed for 
the purpose of performance ofthe obliga- 
tions under the trust. Under Exhibit 
A-2, a friend_of Sikkandar Rowther, by 
name Vanjoor, Madar Sahib, executed 
‘another Wakf deed on 27th June, ‘1914, 
thus creating’an accretion to the original 
Waktf. The purposes, however, are to a 
similar effect excepting for the fact: that 
briyani rice ofa particular quantity should 
be cooked and distributed to the poor and 
the’ relatives of -Sikkandar.Rowther on 
every. anniversary of his.. Under Exhibit 
A-l Sikkandar Rowther appointed’ him- 
self as.the-first trustee and gave directions 
‘as to.the succession of trustees. He left 
‘behind’ him three sons, two daughters 
and provided for the trusteeship devolving 
on one of his male descendants, -who is 
‘capable of properly managing the endow- 
ment. -There is a provision for removal 
‘of an incapable trustee or a trustee, who 
has become unfit to hold the office. One 
Bava Mohideen assumed such, manage- 
ment of trusteeship in or about 1915, 
According to the plaintiffs in, thé action. 
who claimed to be interested in the trust as 


-descendants of Sikkandar Rowther, Bava 


‘-Mohideen was not managing-the affairs 
of the trust, properly. A suit O.S. No. 
188 of-1934 was filed in the Court of the 
against 
the ‘said Bava Mohideen complaining 
about such mismanagement. But the 
contesting and the interested parties settl-. 
ed their differences and under -an ‘agreéé- 
ment, dated 26th March, 1934 it’ was 


agreed that Bava. Mohideen, Haleeth 
-Rowther,' one other son of Sikkandar 


Rowther and. Mohammad Ghousé, ‘the 
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daughter’s son of Sikkandar Rowther, 
should look after the- Wakf by turns. 
Soon after Haleeth Rowther died. Again 
troubles arose. The difference had to 
be referred to the arbitration of , the 
village headman, one Mohammad 
Kasim, who gave an award on 2nd 
Fébruary, 1941. In connection with the 
award, there were two litigations, one was 
filed by Mohammad Ghouse, the 
daughter’s son of Sikkandar Rowther for 
passing a decree in terms of the award. 
One Mair oon Sharifa Beevi, daughter of 
Haleeth Rowther, who is the second res- 
pondent herein, was also a party in that 
suit. It is unnecessary to refer to the 
other parties in that action and the other 
connected litigations. f 
tion objecting to the award passed ‘by 
Mohammad Kasim was filed by Bava 
Mohideen himself under O.P. No. 72 of 
1943. The suit filed by Mohammad 
Ghouse (O.S. No. 18 of 1941) was de- 
creed and Bava Mohideen’s petition to 
set aside the award was dismissed. ‘The 
Waké apparently was satisfactorily func- 
tioning under the terms of the award and 
in relation to the managerrent of its pro- 
perties till Bava Mohideen died on 30th 
March, 1953. We may state that bet- 
ween 1943 and 1953 Bava Mohideen, 
one of the sons of Sikkandar Rowther, was 
in joint management along with Moham- 
med Ghouse, the appellant herein during 
that period. After the death of Bava 
Mohideen, Mohammad Ghouse became 
the sole trustee. Thereafter disputes 
arose between ‘the descendants of Sik- 
kandar Rowther and a spate of litigation 
started. | a y 


2. Jamila Ammal, one of the descendants 
of Bava Mohideen, filed a suit against 
Mohammad Ghouse for rendition of 
accounts and for payment of her share in 
the net income of the properties as per 
the deed of trust. -This suit had a 
chequered career and it is still pending in 
the ‘Subordinate Gourt. Mohammad 
Ghouse, the appellant, in turn filed a suit 
against some of the descendants of the 
common ancestor for recovery. of posses- 
-sion“of the trust properties in their posses- 
sion. This is reported to have been 
decreed in 1975. Thereafter, two suits 
were filed by respondents 1 and 2 against 
the appellant for an account of the trust 
monies and for other reliefs. They are 
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O.S. No. 66 of 1965 and O.S. No. 5 of 
1969. It is reported, however, that both 
have been dismissed for default. The 
present suit by respondents 1 and 2, who 
are the daughter’s daughter’s son and the 
son’s daughter of late Sikkandar Rowther, 


‘Is a suit for declaration that Mohammad 


Ghouse, the appellant herein, who is also 
a daughter’s son of the ancestor, is not a 
fit and proper person to be a trustee of the 
Wakf properties and for removing him 
from trusteeship from the Sikkandar 
Rowther Wakf and for framing a scheme 
for. the proper management of the same. 


3. The defendant raised various conten- 
tions. He would say that the trust 
created by Sikkandar Rowther, is different 
from the trust created by Vanjoor Madar 
Sahib and a common suit in relation to 
both would amount to misjoinder of 
causes of action. ~After -referring to the 
litigations summarised by. us, the defen- 
dant would say that in the course of his 
administration, he had been obstructed 
in various ways, by the plaintiffs and other 
descendants of Sikkandar Rowther. He 
complains of malversation of trust funds 
by the plaintiffs.and would add that-he 
had been performing the obligations under 
the trust. as prescribed in the Wakf ‘deed 
and explains the reason as to why. he 
could not pay the beneficiaries under the 
trust as directed. Since the trust pro- 
perties were affected by adverse seasonal 
conditions and, ,particularly, during the 


‘cyclone in 1952, he had to advance large 


sums of money for the preservation of the 
trust properties and would claim that as 
on date of the suit, large sums are yet.to 
be recouped by him from the trust and it 
was'in those circumstances, payment to 
the benéficiaries were not feasible: He 
would also take up the legal contention 
that the main issue in the case revolves 
upon the non-distribution of the net 
income to the beneficiaries and that by 
itself would not be a ground for filing the 
present suit either under section 92 of the 
Civil Procedure Gode, or under the provi- 
sions of the Wakf Act. He claims that 
the real income got from the lands has 
been shown from tire to time in the 
return sent to the,Wakf Board and they are 
all reflected in his regularly kept accounts. 
The suit is neither bona fide nor filed in the 
interests of the trust and the -relief for 
removal of the appellant as Muthavall: 


y 


-$ a misconceived remedy, which is asked 
for by the plaintiffs-respondents. On the 
above. pleadings, the following issues 
were framed for trial : ° - 


l. Is the suit bad for'want of consent of 
the Advocate-General under section 92 of 


Civil Procedure Code ? ; 


2. Is the suit bad for’ misjoinder of' 


causes of action for,the reasons stated in 
paragraph 9 of the written statement ? ' 


3. Is the suit unsustainable for the rea- 


sons stated in paragraphs 4 and 5 of the 


written statement ? : 


4. Is the Judgment in O.S. No. 18 of 
1941 of this Gourt and the appeal there- 
from binding on the plaintiffs ? 


5. “Has the defendant failed ta perform 
the charities prescribed under the Trust 
deed properly or at all and is he liable 
to be removed for that reason from trustee- 
ship ? exe 


6. Is the defendant guilty of mismanage- 
ment, malversation of trust funds or 
other misconduct as alleged in the plaint 
and is he liable ta be removed from trustee- 
ship for that reason ? l - 


7. Is the framing of a scheme necessary 
for any of the reasons set out in the plaint? 


8. -Have the plaintiffs no interest in the 
Trust created by Vanjoor Madar Sahib 
and are they not entitled to file the suit in 
respect thereof ? a 


9. Has the suit not been instituted in the 
interest of the Trust and is it unsustain- 


t 


able for that-reason ? i ' 


10. Is the consent of the Wakf Board 
nat valid ? i 


11. To what relief, if-any, are the plain- 
tiffs entitled ? 


Additional Issues framed on 25th Septem- 
ber, 1970. 


1. . Is a single suit brought for framing of 
a scheme for the two wakfs contained -in 
the two. deeds of 16th December, 1904 
and 27th June, 1914 maintainable ? 


2.. Is the suit under section 92, Civil 
Procedure Code sustainable with. refer- 
ence to the 6/16th share of the income 
distributable : among- the beneficiaries ? 
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3. Whether the suit is barred by time ? 


4- Though many of the above issues have 
been framed, the primary question which | 
arises for consideration: in this case, is, 
whether the plaintiffs have come to Court 
as: disinterested - persons or persons- 
championing their own cause as the ulti- 
mate beneficiaries, who are benefited in 
the distribution- of 6/16th share of the 
net income from the Wakf -amongst the 
descendants of Sikkandar -Rowther. 
Secondly, the question is whether the 
defendant’s conduct and his course of 
administration issuch as to show that he 
had made himself unfit to be a trustee, 
and he ought to be removedfrom the 
trusteeship of the Wakf. Thirdly, whether 
an occasion has been made out for the 
framing-of a scheme, as it is alleged that 
the Wakf has been improperly managed, 


5. The defendant in his written state- 
ment has brought out that it is the private 
interest of the beneficiaries as a whole 
and the plaintiffs in particular, which 
have prompted them to come to Court 
for his removal. -It is not in dispute that 
the manner in which the net income has 
to be distributed amongst the descendants 
is still the subject-matter of adjudication 
in Courts of law and that it is impossible 
for any trustee, under the present cir- 
cumstances, to take upon himself the 
responsibility of any such distribution 
pending such final adjudication., The 
appellant would put to the forefront 
that it is the present dissatisfaction which 
is lurking in the minds of the beneficiaries 
that is responsible for the present suit. 
He complains that one of the plaintiffs 
is Occupying one of the trust properties 
and they are obstructing him in the 
matter of the normal performance of the 
moulooth at the scheduled place. The 
defendant has also taken steps for evicting 
the plaintiffs fram the Wakf properties 
and in conclusion would: say that the suit 
is not at all bona fide and has not been 
filed- in’ the- interests of the trust at all 
and that it is only due to malice and ill- 
will against the defendant that the present 
action has been initiated. ` 


6. Though the consent of the Wakf 
Board has been obtained under section 55 
(2) of the Wakf Act, yet the principle 
running in the vein of this process con- 
templated in suits filed under section 92 
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Civil Procedure Code, and under section 
55 of the Wakf Act of 1954 govern the 
present situation. From an overall appre- 
ciation of a given situation, it should be 
made clear that if a suit under section 
55 (2) of the Wakf Act-has been filed, then 
it should be for the vindication of a public 
right. , Even then, the action should not 
be, camouflaged with such a request or 
relief. It must be a genuine desire on the 
part of the litigant to expose public rights. 
It is in this view that the Supreme Gourt 
said in Parmatmanand Saraswati v. Ramji 
Tripathi}, that it is not every suit claiming 
the reliefs specified in the section that 
can be brought under the section but only 
the suits which, besides claiming any of 
‘the reliefs, are brought by individuals as 
representatives of the public for vindica- 
tion of public rights and in deciding 
whether a suit falls within section 92, the 
Court must go beyond the reliefs and have 
regard to the capacity in which the plain- 
tiffs’: are suing and to the purpose for 
which the suit was brought.: Further, in 
cases like this, it is very necessary to sub- 
stantiate fully the allegations as to the 
breach of: trust or compe] the Gourt 
reasonably ta give a direction to,the trus- 
tees in management to properly ad- 
minister the trust. If either or both of 
the above .requirements are not fully 
made out, then the very basis of the suit 
under section 55 of the Wakf-Act or under 
section 92 of: the Civil Procedure Code, 
would fail. The Supreme Court made 


it clear in the very same decision as above - 


that‘even if all, other ingredients ofa 
suit under section 92, Civil Procedure 
Code, are made out, if it should be brought 
out that the plaintiffs are not suing to 
vindicate the right of the public, but are 
seeking for a declaration of theirindividual 
or personal. rights or the individual or 
personal rights of any other person -or 
persons in whom they are interested in 
such circumstances, the suit would be 
outside the scope of section 92, Civil 
Procedure Code. Yet again the law is 
clear that the mere fact that some mis- 
management has resulted through the 
misconduct of the trustees is not a ground 
to modify a schemé which contains provi- 
sions, which if properly worked out are 
sufficient to protect the interest of the 
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trust, (vide Venkatarama Ghetty v. Thiru-f' ` 
Even on the third 
point posed by us for consideration the. 
plaintiffs have to establish the necessity for 
re-framing a scheme but cannot rest 
content by alleging that the trust, has 
been mismanaged. It is in the back- 
ground of the above well laid principles, 
we should consider next as to what are 
the grounds on which a trustee of a public 
trust could be removed. We could dono 
better than to quote from Mulla on the 
Principles of Mohamedan Law (Sixteenth 
Edition at page 215). The learned author 
Says : 


“A mutawalli may be removed by 
the Gourt on proof of misfeasance or 
breach of trust, or if it is found that 
he is otherwise unfit to hold the office, 
though the-founder may have expressly 
directed that he should not be removed 
in any case.’’, 


What exactly has been urged by the 
plaintiffs in the instant case is that no 
proper accounts have been maintained, 
that. the moulooth has not been per- 
formed properly, that the distribution 
of the net income.to the descendants 
has not been properly made and that 
a reserve has not been maintained as 
directed in the trust. In so far as the 
above grounds of attack are concerned, 
the lower Gourt found that the moulooth 
was performed properly and the non- 
distribution of the net, income to the 
descendants could not be made, since 
the High Courtis in seisin of the matter 
and while the proceedings are thus pend- 
ing the plaintiffs cannot ask for a paral- 
lel reliefin the present suit and the defen- 
dant cannot be charged for non-pay- 
ment of their share of the income and 
that cannot form a ground for removing 
him from trusteeship. 


4. The only other surviving grounds 
of attack are whether the acousation of 
the alleged. improper maintenance of 
accounts is true and whether the defen- 
dant as trustee failed in “his obligation 
in not keeping a reserve amount, for the 
purpose of: ultimate distribution of the 
net income to the sharers as directed. 
The plaintiffs’ case is that for a consi- 


‘derable length of time, the beneficiariés 
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had not been paid; and that he had been 
consistently appropriating a.major part 
of the income towards- the. moneys. 
advanced, by him; for the preservation 
and upkeep of the trust: .'This, accord- 
ing to the’ plaintiffs, is ‘an act, which: 
savours of’mismanagement.and has to 
be taken into consideration by the Court 
to find.out whether he should be removed. 
from trusteeship. , 
8: At this stage,. it would be necessary 
to'scrutinise the evidence let in this case 
and find out whether there-has been a 
malversation. of-trust funds or other such. 
allied misconduct on the.‘part of the 
trustees. The -defendant has produced 
his accounts as also the various docu- 
ments such as lease-deeds- executed by- 
him to show what: probably would be 
the income from, the trust.. Exhibits 
B-8 to-B-51 are-the ledgers andthe day- 
books from 1948 to 1970. They were- 
before the Gourt. The allegation of the 
plaintiffs, which ‘gained favour with the. 
trial Court that there was sufficient and - 
surplus income is-based upon no evidence 
atall. The extent of the land dedicated: 
in: the- wakf is about 155.13 acres: of- 
Nanja and 29.13-acres of Punja.. There- 
are also about three shops and two build- 
ings and a garden which are annexed to 
the Wakf. A single crop was raised on 
an extent of about 155 acres and a double 
‘crop on an extent of 25 acres. This is 
seen from Exhibits A-9.to. A-14 ,which 
are adangal extracts for faslis 1375 and. 
1376. Curiously enough .the learned- 
Judge surmised that the rental income 
would be on the average at 5 Kalams per 
Ma and that the total yield would be 
at least 2500 Kalams. The learned 
Judge rightly - scrutinised the - ledger 
Exhibit B-23 and he makes no commert 
on, the income from the lands as entered 


therein. But from a ‘reasoning, which — 


as we characterised, is not based upon 
any acceptable evidence, he would 
assess the income and také the recitals 
as to the expenses in the ledgers: and 
arrive at the conclusion, that there 
should be a saving of at least Rs. 7,000 
to Rs: 8,000. He would not, as already 
stated, ‘reject the accounts. ' No Gom- 
missioner was appointed ta go into the 
accounts and report as to whether they 
were regularly and properly. maintained. 

According to the books of account, the 


~ 
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defendant: claims that the income was 
not sufficient to meet the expenses 
and the debts payable by the Wakf. The 
learned: Judge takes up the accounts and 


hears arguments on them. He notes © 
the “ctiticism.made’ by the plaintiffs on 


‘the -said accounts, According to the 


plaintiffs. the account books, though 
old, and regularly written up, are said 
to be got up one and sedulously written 
up on. ‘He does not give a definite 
finding that the entries in the accounts 
are spurious. : As a matter of fact, the 


lower Court did not advert itself to the 


accounts; as it ought to have done; but 
oe certain . general observations 
inst ‘the conduct of the defendant: 
The learned Judge would also admit at 
one stage, that when the accounts are 
scrutinised in detail and when the 
entries are checked itemwar, it would 
be possible to find out whether the defen- 
dant had ` misappropriated or commit- 
ted breach ‘of trust. He does not how- 
ever venture or cause such a checking of 
He would 
accept the’ contention that a probe'into 
the accounts is absolutely necessary. 
He categorically finds even on, such 
cursory examination of the accounts 
that in the instant case misappropriation 
has: not been — actually proved. The 
Wakt Board does not criticise the accounts 
or characterise them as having been 
got up or spurious. The defendant has 
been consistently pleading that ‘he 
advanced monies to the trust fror, time 
to time and has been preserving the 
Wakf properties from being damaged by, 
floods etc., and it is due to such adjust- , 
ment of the debts from and out of the 
income’ from the properties, the defen- 
dant could not make out a surplus or 
create a reserve as contemplated in the 
trust deed. Moreover, he_ could not 
make a distribution of such an available 
surplus even if any, since the manner 
of distribution is yet to be settled by the 
Courts; of law. The finding of the learn- 
ed: Judge jthat though the trustee did 
not pay the beneficiaries he should have ` 
set apart. and segregated a ` certain 
amount for payment to the beneficiaries, 
is an uncharitable remark, since the 
case of the defendant that there was 
no such available surplus for distribu- 
tion ‘because of the debts of the Wakf 
and-these accounts have not been scru, 
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tinised and adjudicated upon by the 
Court below. The account books filed 
into Court from 1948 to 1970 have not 
been looked into and examined in a 
manner, known to law. The learned 
Judge himself admits that the defen- 
dant may not be liable for non-payment 
of the income to the beneficiaries. in the 
present suit as matters stand. In such 
a nebulous and uncertain state of affairs, 
the contradictory findings of the Court 
below that even though misappropria- 
tion has not been proved, there are 
circumstances which throw suspicion on 
the conduct of the defendant and the 
accounts maintained by him appears to be 
unjustified and is not based on acceptable 
evidence. This is not a case in which 
the Court categorically finds that the 
defendant was encumbering the trust 
properties by systematically incurring 
expenses beyond the limits’ of its income. 
There is no express finding either that 
the continuance of the defendant as 
trusteé would endanger the interest of 
the institution. As was pointed out by 
our ‘Court in Zamindar of Kalahasti v. 
Ganapathi Iyer}: 


“It is not however every mistake or 

. neglect of duty or inaccuracy of con- 
duct that will induce a Court to remove 
a trustee. The acts or omissions must 
be such as to endanger the trust pro- 
perty or to show a want of honesty, 
or a want of proper capacity to execute 
the duties of the office or a want of 
reasonable fidelity.” 


In the absence of such continuous, disè 
honest, designed and motivated activities 
of a trustee, which would impair the 
corpus of the trust, and shake its founda- 
tion, it would be difficult for this Court 
and particularly, due to~the ° wavering 
findings of the -Court below, to agree 
with it that the plaintiffs have made 
out a case for removal of the trustee. 


9. It is in the light of such évidence 


letin this case that we.should now take’ 


up the contention of Mr. Ahmed Meeran, 
who harped upon the alleged mis- 
management .of the defendant in the 
light of the non-distribution of the 
6/l6th part of the “net. income to the 
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descendants of the donor. Though the 
account books are in Court, the plain- 
tiffs did not request for a scrutiny of 
those’ accounts; but they did not go 
anywhere near it for the purpose of a 
probe to find that a case of misappro- 
priation or malversation has been made 
out. Arguments are built on bare sus- 
picion and not on established facts.: A. 
person can only produce the accounts 
maintained by him and if the opponent 
wants to surcharge the other on such 
accounts, he should make out a case by 
a deep study and a scrutiny of- such 
accounts, but should not rest con- 
tert by criticising them without even 
looking into them. Mr. Meeran repeats 
the argument urged by the plaintiffs 
in the lower Court and would say 
that the plaintiffs did make out a case 
for removal of the trustee. His accent 
was ot the non-distribution- of the net 
income to the descendants. Apart from 
the fact that such an assertion is indi- 
cative of the private interest of- the 
plaintiffs for which purpose no suit 
either utder section 92, Civil Proce- 
dure Code, or. under section 55 of the 
Wakf Act is maintainable, the plaintiffs 
have Not even established reasonably 
that their apprehension about the 
accounts is justified. The role played 
by the plaintiffs is that they accused 
the defendant. They do not go into 
the. accounts. They do not prompt 
the Court to find that the expenses 
incurred by the trustee are not justified. 
They also conceded that the manner 
of distribution of the available surplus 
if any, is still to be adjudicated upon by 
this Court. But yet they would seek 
for a removal of the trustee on vague, 
uNcertain and unproved allegations. 


Reliance is placed upon a decision 
V. Parthasarathy". 


10." 
in $. Veeraraghava v. 
There, the Full Bench of our Court 
laid down a salutary principle for 
removal -of trustees and the Bench held 
thus: 


- “Once a person accepts an office of 
- trustee-ship the one governing consi- 
deration in his mind, the ruling motive 
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for all actions, ‘the one principle by 
reference to which all his acts should 
be determined, is the interest of the 
institution and that alone. Persons 
who, though holdinga fiduciary posi- 
tioa allow their actions to be prom- 
pted by any other considerations, 
motives, principles are as much guilty 
of breach of trust as persons who may 
be found actually guilty of misappro- 
priating property belonging -to the 
trust. Even though the evidence in 
a case against the trustees may not 
be sufficient to warrant, generally 
speaking, their removal from office 
on the ground of misconduct or negli- 
gence, still their reroval may be 
ordered if, in the opinion of the Gourt, 
such removal is necessary in the interests 
of the trust to bè administered”. 


‘{It is, therefore, clear that in the absence 
of objective evidence about malversation 
or misfeasance on the part of the trustee, 
the subjective satisfaction of the Court 
without even a full probe into the evi- 
dence on the conduct of the trustee can- 
not go a long way to prompt the Court 
to remove him, as the primordia] consi- 
deration in such circumstances is the 


interests of the institution. |The plain- -` 


tiffs have Miserably failed to let in any 
evidence touching upon the motive of 
the defendant in the matter of the 
administration of the trust property, 
as he is doing. We have to say that in 
this case no case has been made out ‘by 
the Plaintiffs for the removal of the 
defeadant on the ground that the inte- 
rests of the trust and its administration 
so requires. ' 


1r. We have already referred to the 
conflicting observations made by the 
court below, which has not definitely 
stated and found that the deéfendant’s 
actions as trustee and in relation to the 
Wakf are such that the Court is reason- 
ably prompted to remove hir from the 
trust. We do not find, in the instant 
case any proof of such misconduct which 
throws light upon the misconduct of 
the trustee in the administration: of ‘the 


trust. We have already: referred io - 


the decision in Venkatarama Chetty’ v. 
“Thiruvengadathan Chetty* and observed that 
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mere mismanagement is not 
to modify a scheme. Further, in 
the view that we hold that the plaintiffs 
did not make out a case of misr anage- 
ment or misconduct on the part of the 
defendant, and that no clear and accep- 
table evidence has been fet in to bring 
out that the interests of the institution 
require the removal of the defen dant, 
the plaintiffs’ case fails in this behalf 
As it is not necessary, therefore, to modify 
the scherre, as the defendant is prima 
fase conducting himself in accordance 
with the scheme and the wakf deed, we 
do not feel justified in accepting the 
alternative prayer of the’ plaintiffs for 
the modification of the scheme as well. 


12, In the result, the judgment and 
decree of the trial Court are set aside, 
the suit is dismissed and the appeal is 
allowed with costs. : 


enough 


e e es Appeal 

7. ; ` allowed, 
IN THE HIGH GOURT OF JUDIGA- 
TURE AT MADRAS, 


"~ 


-PRESENT + — T. Ramaprasada Rao. 
Ratnavel Pandian, F 


J. 
H.M. Kari Gowder 
ð. E i 

S.A.K. Chinnathambi Chettiar and 
‘others . -» Respondents. 
(A) Transfer of Property Act (IV- of 1882), 
Section 58 (g)—Mortgage by deposit of 


title deeds—Delivery of documents with 
intent to create a security essential, - - 


and §, 


- Appellant® 


(B) Indian Registration Act (XVI of 1908), 
section 17—Document constituting bargain 
regarding the security—Registration necessary. 


(C) Negotiable Instruments Act (XXVI of 


1881), section 116—Presumption—Burden of 
proof. 


Under scction 58 (g) ofthe Transfer of 


‘Property Act, in certain metropolitan 


cities like Galcutta, Madras and Bombay 
and in any other town, which the State 
Government concerned may, by notifica- 
tion in the official -gazette specify a mort- 





*Appeal Nos, 294 and 295 of 1970. i, 
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gage by deposit of title dceds known as 
equitable mortgage can be created. It 
could be created by the debtor deliver- 
ing to the creditor or his agent the docu- 
ments of title to immovable property with 
intent to create security thereon. The 
requirements which have to be necessarily 
ccomplicd with are firstly, delivery of title 
deeds relating to immovable property in 
one of the specificd towns; and secondly, 
such delivery or deposit mvst be with 
intent to create sccurity thcreor. These 
two factors act conjunctively and they 
cannot be dissociated under any cir 
cumstances whatsoever. Under. scc- 
tion: 58 (g) delivery of documents means 
actual delivery and not constructive deli- 
very or constructive deposit. No dovbt, 
in a case where the creditor is in posses- 
sion of the title deeds of the debtor it ray 
not be strictly necessary for him to rede- 
liver the same to the creditor under cer- 
tain circumstances if there is continuity 


in the transaction or ifthe parties intended 


that the original delivery is sufficiest to 
constitute s ‘curity for the later dealing. 
It all depends upon the facts of the case. 


[Para. 14.] 


An equitable mortgage or mortgage by 
deposit of title decds consists of a transac- 
tiov and a bargain. « If ‘both the transac- 
tion and the bargain are tclescoped onc 
with the other and they appear to be so 
integrated, then oral cvidcnce is admissi- 
ble to prove both. The ~ transaction 
reveals the borrowing end the bargain 
depicts that there was a deposit of title 
deeds within the jurisdiction of a prcs- 
cribed town with intent to create ` secu- 
rity. If, however, the bargain is reduced 
to writing, then the question often arises 
whether such-writing is the sole repository 
of the evidence of the bargain or if-it is 
merely, a memorandum or record of the 
past or’ earlier transaction which brings 
out” the intention to the borrower to 
create an equitable mcrtgage over immo- 
vable properties in connection with which 
alone the title decds have been delivered 
or deposited. As no oral proof of writing 
is possible and imdeed eschewed by the 
provisions ofthe Evidence Act, it becomes 
necessary to understand the true Icgal 
effect of the writing i1 case parties choose 
to reduce the bargain or thcir contract 
to writing. If atthe time of borrowing 
the title ‘decds are deposited or indeed 
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handed over with no more -incidents 
attached: to it, but with intent to create a 
mortgage thereon, then the presumption 
-aviscs that the partics fotended so-and a 
mortgage has, been created in accordance 
with section 58 (g). If the letter or writ- 
ing’ between the borrower and the lender 
on its true understanding and fa the light 
of the surroundiug circumstances is evi- 
dence of a past transaction, then that 
instrument or letter or writing does not 
create a mortgage by itself. What is 
necded is that the writing on the face of 
jt aud ona rational and normal intcr- 
pretation of it should show that it was 
under that - letter, writing or instru- 
ment that the mortgage was created. - In 
other words, the writing should have en 
operational effect, but should not be 
purcly evide::tial in scope. 

l [Paras. 17 and 18.] 


“No doubt, special rulcs of evidence are 
provided for undcr the the Negotiable 
Instruments Act. Section 116 says 
that until the contrary is proved, inter olia 
‘the presumption that every negotiable 
instrument was made or drawn for con- 
sidcration ‘shall be draw. But such a 
“presumption may sometimes be displaced 
by ccrtain acceptable matcrials placed by 


` the maker of the note under circumstances 


shifting thc buiden:'of proof from the 
-maker to the payce.: The presumption 
that covld be raiscd under scction 116 is 
only a prima facie prcsumption.. If the 
maker of the note satisfies the conscicnce 
of the Gourt thet at no time consideration 
passed under the negotiable instrumcnt 
-and that, he exccutcd it under certain 
circumstances which are not far from 
truth, then the ordinary presumption 
that consideration is to be presumed will 
not arise. Asa matter of fact, the maker 
of the note or the defendant in an action 
on a promissory note may also rely vpon 
circumstantial evidence and if those cir- 
cumstences are compclling, the burden 
would likewise shift again to the payee or 
the plaintiff to cstablish the cxistence.of 
consideration or at least.its probability. 

T [ Para. 9.] 
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The Judgment of the Gourt was delivered’ 
Ramaprasada Rao, F:—The learned Suwb- 


ordinate Judge.of Nilgiris at Ootacamund,. 


combined the'two original suits, O:S. Nes. 
222 of 1966 and 152 of 1968, and rendered 
a ‘common judgment, 
disputed that though not expressly but 
by implication at least the two suits are 
connected. The parties agreed that the 


evidence recorded in.O.S, No. 222 of 1966 


may be taken `as evidence in the other 
suit as well and reference to the parties 
in this judgment will, therefore, be with 
reference to O.S. No..222 of 1966. A.S. 


No.-295 of 1970 is directed against the’ 


judgment and decree of the lower Court 
in O.S. No. 222 of 1966 and A.S. No. 294 
of 1970.is directed against the judgment 
and decree in O.S. No. 152 of 1968. The 
defendant in O.S. Nc. 222 of 1966 and the 
plainti® in O.S. No. 152 of 1968 (one 


H..M. Kari Gowder) is the appellant in. 


both the appeals. 


2. We shall new trace the relevant facts 
independently in each of the suits and 
M L J—25 
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whenever necessary the collective facts 
in both the suits. The Ist plaintiff in 
O.S. No. 222 of 1966 is a partnership 
firm and is represented. by its managing 
partner S. A. K. Ghinnathambi Chettiar 
who -is also the second plaintiff therein. 
The defendant is a potato grower and 
businessman. The plaintiffs are dealers 
in Burmah Shell products besides being 
money-lenders, Thé course of dealings 
between the parties may be briefly stated 
thus. The defendant was a grower of 
potatoes and was dealing in them. He 
used to transport them to various places 
outside Nilgiris and he used to despatch 
such goods either by rail and -present the 
railway receipt to the 2nd plaintif and 
receive the value of potatoes by what is 
known in mercantile practice as discount- 
ing of bills and thereafter the ‘railway 
Teceipt would be sent to its destination 
through a recognised bank. If the con- 
signee fails to take the receipt by paying 
the valuc, necessary entries will be made 
in the accounts of the plaintiffs and-the 
defendant would be debited with the said 
amount, ‘But, if the consignee honours 
the railway receipt and pays for it then the 
credit entry in favour of -the plaintiffs at 
the time-of discount would automati- 
cally be wiped out. by a debit entry as 


‘against it after the consignee honovrs the 


same. This course of conduct ‘is. reflect- 
ed in the account books. The parties 
had such dealings ever since 1959 and in 
or about December, 1960. a sum of 
Rs. 50,026.03 became due-and payable by 
the defendant to one or the other of the 
plaintiffs. An arrangement was thought 
of whereby the defendant-was to secure the 
repayment of the aforesaid: amount and, 
the parties contemplated to secure from 
the defendant a regular mortgage deed 
over his immoveable properties for which 
purpose the necessary non-judicial stamp- 
to. the value of Rs. 1,000. was purcha sed. 
on 26th December, -1960. It is claimed 
that ‘on. 29th December,- 1960 a memo- 
randum of deposit of title deeds was drawn, 
up under -Exhibit A-26 in which. the 
upper.limit of Rs, 50,000 which was fixed 
asthe limit of borrowing of the defendant 
was made ovt. But, soon thereafter, after 
the -year: 1960, the plaintiffs’ case-is that 


` they advanced on-thtee occasions under 


Exhibits A-11, A-12 and A-13 three sums 
of Rs. 5,500, Rs, 20,000 and Rs, 25,000 
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respectively and that in evidence of lend- 
ing such cash necessary entrics have been 
made in the books kept by the plaintiffs 
in the regular-course of business and the 
relevant cntrics evidcncing such payment 
of cash is claimed to be Exhibits A-I5, A-16 
and A-17. We have already scen that 
there were regular business transactions 
-between the plaintiffs and the defendant 
in connection with the potato trade of the 
defendant. But the plaintiffs’ case is that 
under Exhibits A-1I, A-12 and A 13, 
they advanced cash to the defendant on 
the respective dates and these cash trans- 
actions were independent of the business 
dealings. In connection with the cash 
dealings, the plaintiffs’ case is that the 
defendant deposited the title deccs in 
relation to his immoveable properties at 
Sukkicivarapet in Ocimbatore or the 11th 
January, 1961 and after the execution of 
the promissory note, Exhibit A 13, and 
in order to make the sccurity more clear 
and perfect a memorandum evidencing 
such deposit was taken under ExhibitA-14 
dated 15th January, 1961. Ir this memo- 
randum also, the upper limit up to which 
the defendant could borrow is fixed at 
Rs. 60,00. The plaintiffs would say 
that as the memorandum was in favour 
of the 2nd plaintiff by name, he became 
a mortgagee of such properties within the 
meaning of section 58 (g) of the Transfer 
of Property Act as by then the deposit of 
title deeds with intent to create an equit- 
‘ able mortgage thereon was effected and 
that Exhibit A-14 was only a memo- 
randum recording a past transaction. 
The plaintiff claims that in the list of 
documents certain share certificates also 
were included, but he fairly concedes that 
he is not claiming any relief on them as no 
equitable mortgage as such cowld be creat- 
ed on such shares. Based on Exhibit 


A-14 which according to the plaintiff” 


evidence an, equitable mortgage, the 
suit has been brovght after issuing a suit 
notice Exhibit A-8. We may at once 
State that the defendant replied under 
Exhibit A-9 denying liability ard claim- 


ing that he had only one set of trar saction ` 


viz., the usual, normal business transac- 
tion and he never borrowed cash from the 
plaintiff and that the suit promissory notes 
were only intended to act as security, not 
as evidence of an independent borrowing 
as claimed by the plaintiff. ~ 
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g. In the written statement filed, the 

defendant repeated what he averred in 
the reply notice, but set out more details 
as to under what head he was liable to 
the plaintiff and what was the amount 
that was payable by him at or about the 
time when the suit was brought. As 
plaintiff based his claim on Exhibit A-14 
which according to him created an equit- 
able mortgage, he filed the action in-1966 
though the promissory notes are admijted- 
ly of the year 1961. The first and fore- 
most defence taken up by the defendant 
was that no cash consideration was paid 
under the promissory notes and that he 
never handed over any title deeds at 
Goimbatore to the 2nd plaintiff with 
intent to create an equitable mortgage 
thereon and as there was no subsisting 
mortgage on which the plaintiff ‘could 
sue upon, the suit based on the promis- 
sory notes, even if the consideration was 
true, is barred by limitation. Expatiating 
his case that there was only one set of 
dealing as between him and the plaintiff, 
the defence case is that a sum of Rs, 
50,026-03 was due at the end of the year 
and more particularly on 31st December, 
1963 and on 25th October, 1961 he paid 
a sum of Rs. 25,000 (which receipt is not 
in dispute) and that subsequent thereto, 
he had several normal business transac- 
tions with him and by about 1st December, 
1961, the amount payable by him to the 
plaintiffs was about Rs. 24,981-92 and 

even according to the books of account > 
kept by the plaintiffs the amount that 
could’ be claimed by either the Ist plain- 
tiff or the 2nd plaintiff towards general 
dealings had between them was only Rs. 
25,486-30 and in respect of this amount 
which fell due by the beginning of Decem-~ 
ber, 1961 the defendant agreed to execute 
two usufructuary mortgages over his pro~ . 
perties and pursuant to the understand. 

ing between himself and the plaintif he 
did execute such usufructuary mortgages 

under Exhibits B-17 and B-18,-but in 

favour of the nominces of the plaintiffs, 

for a sum of Rs, 40,000 and that this sum 

of Rs. 40,000 represents the principal 

amount of about Rs. 25,000 which was by 

then due by him as also the interest, pay- 

able by him to the plaintiffs as per the 

arrangement and understanding between 

themselves. In any event, it is claimed 

that there were no independent cash- 
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transactions and, particularly, under Ekhi- 6.. Whilst this svit was pending, the- 
bits A-11, A-12 and A-13, and if at all defendant instituted O.S. No. 152 of 1968. 
the defendant was due and owing any’. While repeating the nature of dealings 
amount, it was under the general transac. had between him and the Ist plaintiff as a 
tions and it was computed at the end of partnership firm in which the 2nd plain- 
1961 at Rs.40,000 and for which purpose tiff is a partner and afterSjadmitting -that- 
the two usvfructuary ‘mortgage dceds,- he owed a sum of Rs. 50,026-03 at the 
Exhibits B-17 and B-[8, were executed. end of 1960 towards which he paid a sum 
SS > Of RS 25,000 in the beginning-of 1961, the 
~ defence case is that in respé¢t of such an 
4. The defence ‘case is that as there were’ outstanding two usufructuary mortgage... 
multiplicity of dealings betwcen himself. deeds under Exhibit B-17 and B-18 were 
and the. plaintiffs in connection. with his taken in favour of the nominces of the 
normal business, the clerk of the plain- plaintiffs. .Gontemporaneous with the. 
tiffs, examined as P.W. 2 in the case, used execution -of the wsufructuary mortgage, 
to obtain from him .variovs documents - two leases deeds weve obtained as posses- 
holding out rosy_promises that further sion was not given by the defendant to 
and big advances would bè obtained” the plaintiffs which entitled the defendant - 
from the plaintiffs and it. was`in that.~ to continue in possession of the hypotheca 
fashion that the documents produced -by- . but under which he was obliged to pay. 
the plaintiffs in O.S. No. 222 of 1966 came _ rent to=the plaintiffs. In the suit for.’ 
to- be in their custody and that at no- redemption (O.S. No. 152 of 1968) the 
time the documents.were ever. handed . defendant as plaintiff. says that he. is 
over to the 2nd plaintiff at Coimbatore ` entitled to-redeem the mortgages without 
with intention of creating an equitable any payment for the reason that no further 
mortgage thereon, 57 - =c >" - - amounts, other than the amownts found - 
T , to. be due under the general dealings 
a a ~ 2, were advanced by the plaintiffs under 
5.. We may in passing refer to thie plaint - the various mortgages and that they were | 
in the svit in O.S. No: 222 of- 1966. . taken in the.namcs.of their nephews and. ` 
Whilst the plaintiffs are emphatic in the admittedly it is a benami transaction and 
major part of the plaint that they are. the transaction.could.only have an impact 
treating Exhibit A-14 as evidence of the. on the generality. of the dealings which 
creation of an equitable mortgage over the defendant as a potato dealer had with 
the properties by deposit of title deeds; it . the-plaintiffs.and that he did not borrow. 
is rather queer, that they-did not set it out. any amount much less a sum of Rs.. 
as such in paragraph 11 of thé plaint 20,000' under each of the usufructuary 
which is ordinarily considered to þe an- mortgages referred to above. The subs 
important paragraph under-the caption stance of the plea in this suit also is that _ 
“cause of action”, “‘Lhé.plaintiffs wovld- the defendant admits liability to pay the 
say that the cause of action for the suit. sumsdue under the general dealings which ` 
arose on 10th January; 1961, 11thJanuary,~ according to him was.worked out to. be. 
1961, 12th Janvary, 1961 -and. 15th Rs. 25,486-38 as per the account books ` 
January, 1961; at Kotagiri and.’several ‘of the plaintiffs: themselves -at.the end of- 
places -at Nilgiris -where the’ properties. 1961 and that no more amounts were due ~ 
are situated within the jurisdiction ofthe by him by way of principal to-the plains - 
Gourt. It is singular that the main tiffs. In this context, the defendant filed 
foundation of the action, which is the- this suit for redemption ‘saying that he is 
alleged deposit of title deeds at Goimba- entitled to redeem the mortgages without 
tore by the defendant which practically payment. ‘To this, the plaintiffs who 
metamorphasised the action on the pro- claimed that thé mortgagces under Exhi- 
missory notes to that of a cause of action, bits - B-17 and B-18 are benamidars 
the alleged mortgage has not been ad- have filed a written statement. They 
verted to.specifically or even- referred to. would say that the mortgages are ‘sup- 
by necessary. implication. The defen- ported by consideration and they are valid . 
dant also claimed that he was an agri- and subsisting. They base their answer 
culturist and raised other defences which _ onan admission made by the plaintiffs in 
m Our view need not be set out in extenso, the written statement in O.S. No, 222 of 
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1966 and would say that the. plaintiffs 
are not entitled to redeem without paying 
the entirety of the sum of Rs. 40,000. -- - 


4. The following issues. were framed in 
O.S. No. 222 of 1966 :— 


1. -Whcther the deposit of title deeds was 
made at ‘Coimbatore: on the llth of 
January, 1961? ~~ = 


- =- m 


2. Whether the deeds were deposited 
with intent to create a mortgage, if-so 
over what loans?. mete Ue 


3. Whether the plaintiff is entitled to a 


mortgage decree and if so over what pro- _ 


* 


perties and on what amounts? _- 2 


4. -Whether the plaint promissory notes 
ate not supported by cash consideration? 


5. Whether the promissory notes were 
executed for. balances on accounts bet- 
ween the plaintif and the defendant and 
if.so what is the correct-amount due on 
the same? ater we OS 


6. Whether the payment of Rs. 25:000 
by sale of the.defendant’s Mettupalayam ` 


house is true? 


7. Whether all the accounts. between the. 
plaintiff and the defendant were not 
looked into and. if the plaintiff did not 


take two usufructuary mortgages for. Rs, » 
20,000 each in the name of his benamidars - 


G. S. Natarajan and Sadasiva‘Mudaliar? . 


8. If so, whether the plaintiff is compe- É 
tent to maintain this suit and , without — 


offering to get his benamidars to surrender 
the usufructu ary mortgages duly cancelled 
and surrendered? PO 
9;. Whether the alleged letter of 15th- 
January, 1961 is admissible without being 
registered -and -whether it can operate to 
create a mortgage? --' E 
10. -Whether the suit on the promissory. 
notes -are in time? 7 
11.- Whether the defendant is an agri- 
culturist- entitled to the benefits of the 
Madras: Agriculturists Relief Act? . | 


12.- - Whether the dealings of the 2nd 


plaintiff were on behalf of any joint family 
of which he was a manager? ; 

13. .Whether the jist plaintiff -is entitled 
to sve without an assignment in his favour 
in writing-and registered? 


+ 
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of the 1st plaintiff?. . | 
15. Whe ther the suit is bad for non-join~ 
der of the other members of the join 
family of the 2nd plaintiff? > _ 


16. Whether the suit is bad for non= 
joinder of the lessees of some of the plaint 
properties? l 


14. Whether the suit is bad for misjoinder 


17. Whether the plaint items of proper- 
ties are not correctly described? 


18. To what relief, if any, is the plaintiff 
entitled? , 3 ah of 


~ 


8.: The following issues were framed no 
O.S. No. 152 of 1968 :— 


J. Whether the svit, as framed, is not 
maintainable? ->  — č -_ 
2: Whether proper Gourt-fee is ‘paid? 


3. Whether the usvfrvctu ary mortgages 
dated 1st December, 1961 stand redeem- 
ed withovt any payment ? 


4. To what relief? 


As we said, the learned Judge tried the . 
suits together and- rerdéred a common 
judgment. Inthe ŝvit based or the pro- 
missory notes coupled with a mémoran- 
dum -which created,. what- according to ~ 
thé plaintiff an equitable mortgage, the 
learned Judge was satisfied that the pro- 
missory notes were supported by consi- 
deration and that the passing of considéra- 
tion is evidenced by the account books 
kept by the plaintiffs in their regular - 
course of business. He believed the evi- 
dence of P.W.1 (2nd plaintiff)and that of 
P.W.2 (their clerk ). He would also place 
reliance upon the testimony of the accou- 
nts-clerk (P.W.3) and found that Exhibits - 
A-15, A-16 and A-17 arè reliable entries 
in the account-books of the plaintiffs on 
which a decree could be passed. He 
would also refer to the sc-called admission 
made by the plaintiffs and would hold 
that the promissory notes are supported by 
consideration. He would understand the 
defendant’s case one way viZ. that 1t could 
be the subject-matter of an independent 
account svit which h> could file aslageinst 
the plaintiffs. In§ithe suit in O.S. No. 
152 of 1968, he totally relied upon the 
recitals in the usufructuary mortgage 
deeds and believed the evidence of P.W. 1 


IT) 


and held that cash was paid under the 
aforesaid two mortgages as recited therein 
and that the mortgage deeds-arc, there- 
fore, supported by consideration. Jn the 
result, therefore, he, passed, a preliminary 
decree in O.S. Nc. 222 of 1966 and passed 
a decree for redemption of the mortgage 
deeds provided the plaintiff paid the full 
mortgage amounts and on payment of the 
deficit Covrt-fee before the notified date. 
It isas against this common judgment that 
the present appeal has been preferred in 
both the suits by the defeadant. 


9. Before we go into the real i issues which 
arise for consideration in this,case, it is 
necessary to make general observations 
on the accounts kept by the plaintiffs. No 
doubt, on a prima facie examination of the 
account-books of the plaintiffs, it would 
be difficult to eschew them as those not 
kept in the regular course ‘of. business. 
But, it is not incredible as cxperience 
shows that even regularly | kept 
account-books are sometimes uscd as’‘a 
media for exposing false cases. -T'he 
Courts, therefcre, have to be particularly 
careful in examining such accouvnt-books 
with ap parent mercantile cleanliness but 
which is attacked”on the grcund that 
they are unclean because of certain inter 
polations made therein and wher the 
proof of such interpolaticns are very clear 
and positive even on a prima facie”exami- 
nation of the relative attacked entrics. 
In the instant case, there could not have 
been cash dealings as claimed by the 
plaintiffs as betwcen themselves and the 
defendant. Nevertheless, the plaintiff is 
emphatic that the suit promissory notes, 
Exhibits A-11, A-12 and A-1? are sup- 
ported by cash consideration and that the 
passing of such consideration is proved 
in the recitals in entries Exhibits?A-15, 
A-16 and A-17. We shall presently con- 
sider in detail the nature of such entries 
Exhibits A-15, A-16 and A-17. We are 
only referring to this at this jwncture 
while dealing with the account-books of 
the plaintiffs only for the purpose of show- 
ing that in the instant case there was a 
specific attack on such recitals and the 
accent of the defendant was always on the 
fact that there was’no gencral cash deal- 
ings between the plaintiffs and’ himself 
and at all material times he was dealing 
with the plaintiffs only in connection with 
his potato business and it is only in con- 
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nection therewith he discounted the bills 
and obtained cash. The emphatic stand 
takea by the defendant is that at nc time 
he borrowed cash from the plaintiffs for 
or in connection with Fis-potato business, 
Therefore, it is for consideration whether 
the suit laid primarily on the promissory 
notes, but aidd by Exhibit A-14, has to 
be accepted by raising the usual presump- 
tion under section 118 of the Negotiable 
Instruments Act. No doubt, special rules 
of evidence’ are provided for under the 
self-contained enactment viz., the Nego- 
tiable Instruments Act. Section 118 says 
that until-the contrary is proved inter ali 
the following presumption that every 
negotiable instrument was made or drawn 
for consideration shall be drawn. Bvt, 
by now, it-is well established that such a 
presumption is sometimes Gisplaccd by 
certain acccptable materials placcd b 
the maker of the note which under suc 
circumstances shifts the burden of proof 
from the maker to the payee. The pres 
sumption that cculd be raised under this 
section is only a prima facie presumption, 
Jf the maker of the note Satisfies the 
conscience. of the- Court that at no time 
consideration passed under’ the nego- 
trable: instrument and that he executed 
it under certain circumstances which are 
not far from truth, then the ordinary pre- 
sumption that consideration is presumed 
willnot arise. As a matter of fact, Courts 
have laid down that the maker cf the note 
or the defendant in an action on. ‘the 
promissory note may also rely upon cir- 
cumstantial evidence and if those circum- 
stances? are compelling, the, burden would 
likewise” shift again to the payee or the 
plaintiff to establish the existence of con- 
sideration or at least its probability. 
Jn the instant case, not only i in the rep] 
notice, Exhibit A-9, but also in the written 
statement the. defendant’s specific stand 
was that-no consideration passed under 
the promissory notes. Jn this situation, 
therefcre, it is not unreasonable to expect 
that the circumstances are cor pelling in 
this case and the. surrounding circum- 
stances are thus far-clear for the shifting 
of the burden of proof from the shoulders 
of the defendaut—appellant to that of 
the plaintifi—payee. 
10.. With this background, we shall: now 


examine the account-books of the: plain- 
ue to. see whether on thé 10th,12th:and/ 
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15th of January,1961 the plaintiffs could 
have paid a sum of Rs. 5,500, Rs. 20,000 
and Rs. 25,000 respectively. Exhibit 
A-15 is the entry in the day-book which 
according to the plaintiffs shows such 
payment of Rs. 5,500 on 10th January, 
1961 which forms the consideration for the 
promissory note, Exhibit A-11. ` We have 
examined this entry. We find that even 
to the naked eye there is an interpolation 
in the regularly kept account. The entry 
is written with a Gifferent pen and with a 
different ink and it cannot be stated to be 
an entry which was made in the regular 
course. Even so Exhibit A-16.' This is 
the last entry in that page written again 
by a different pen with a different hand 
with different ink and it stands solitarily 
alone to expose the plaintiffs’ intcrpola- 
tion in a regularly kept account. Exhibit 
A-17 is said to be the entry in relation to 
the payment of Rs. 25,000 which accord- 
ing to the plaintiffs is the consideration 
for the promissory note, Exhibit A-13. 
Here again, the same pen and the same 
hand which caused the interpolations in 
Exhibits A-15 and A-16 have chosen to 
write up the entry as if Rs. 25,000 was 
paid to Kari Gowder, the defendant. 
Obviously, a show of genuineness is also 
attempted in this page. But we are of the 
view that the entry of Rs. 25,000 revealing 
a cash payment on that date of such an 
amount to the defendant is obviously 
brought into account in order to support 
the plaintiffs’ case. An examination of the 


ledger which singularly brings these three 


disputed items of cash said to have been 
paid by the plaintiffs to the defendant 
again makes a revealing situation. We 
examined the index of the ledger. Upto 
page 79 there appears to be no misgiving 
about the entrics in the ledger, but there- 
after as to why the writer of the account 
went back to pages34 and 42 is not clear. 
Obviously the plaintiff did not have the 
requisite cash in or about 10th January, 
1961. 
that he borrowed the amount from one 
Pushiram Vishindas of Madras. He has 
not been examined. The mode in which 
the amount was borrowcd has not been 
averted to or proved. In order to 
provice themselvcs with cash, the plain- 
tiffs, therefore, had to invent such a 
borrowing on their part from Pushiram 
Vishindas, This inyented borrowing js 
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also exposed in the day-book as the entry 
relating to it appears even to our naked eye 
to be an after-written affair, After having 
invented such a borrowing the writer” 
ofthe Icdger who went up to page 79 
came back to 34 and entered this borrow- 
ing from Pushiram Vishindas at that page. 
It is not as if more pages are not available 
in the account-book. As a matter of fact, 
after page 81, several hundreds of pages 
are available for being written up, but the . 
writer takes a step backward and uses 
pages 34 and 42 in order to sustain the 
cash lending of about Rs. 40,500 to the 
defendant. There is no explaration at 
all as to why this fact of going backward in 
the ledger. was adopted by the plaintiffs 
who are rot only money lenders, but 
experienced commercial businessmen. At 
page 42 of the ledger is an entry, Exhibit 
A-20, which is no doubt a consolidated 
entry, showing the alleged payments of 
Rs. 5,500, Rs. 20,000 and Rs. 25,000, 
making a sum of Rs. 50,500. But, as we 
said, this ledger entry is obviously in 
consonence with the entries which prima 
facie cannot be relied upon and these 
entries (Exhibits A-15, A-16 and A-17) 
in our view are interpolated in the day- 
book. If, therefore, Exhitits A-15, A-16 
and A-I7 are interpolations, it follows 
that Exhilit A-20, which is a follow-up 
of such entries, obviously cannot be credit- 
ed and relied upon. Mr. T.R. Srinivasan 
appearaing for the respondents in this 
appeal, is unable to place any contrary 
material before us to accept the plaintiffs’ 
version that cash passed wnder these pro- 
missory notes and that the entries, Exhibits 
A-15, A-16 and A-17 are real and true. 
He also’ examined the account-boolks 
along with us in Covrt and was unable to 
efface the reasonable impression which 
follows from an examination of such 
entries that they are interpolations and 
interlineations in a regularly kept account 
for the purpose of creating the story that 
the plaintiffs paid cash consideration under 
Exhibits A-11, A-12 and A-13. We are 
unable, therefore, to accept the theory of 
the plaintiffs that the promissory notes, 
Exhibits A-11, A-12, and A-13, are sup- 
ported by consideration. But what is 
pressed into service is that when the de- 
fendant was called upon to produce. his 
accounts for which a notice to produce 
was also given the defendant did not pro» 


11). 


duce such accounts and, therefore, the 
usual adverse inference should be drawn 
against the defendant. . No doubt, such 
is one of the norms which Covrts have fix- 
ed to themsclves while appreciating the 
conduct .of the litigant. 
inference cannot be mechanically or 
automatically drawn in every case on the 
only basis that a litigant did not produce 
the account after he was called upon to 
produce the same. Each case has to be 
decjded on its own merits, As we said, 
the ambulatory procf cf a negotiable 
instrument, the proof of passing of con- 
sideration under a negotiable instryment 
is now shifted to the shoulders of the 
-plaintiffs and as we ate unable to exercise 
the discretion and raise the vsval presump- 
tion under scction 118 of the Negotiable 


~- 


Instruments Act, it is for the plaintiffs to © 


establish that they päid cash under the 


three promissory notes, For this purpose, 


they wanted to rely on their. accounts. 
We have examined the account-books ard 
have made the observations found above 
which compel us to hold that the entries 
in the account-books in_ so far as this case 
is.concerned appear to be entries which 
were brought in with a motive and they 
are not entrics which could be said to have 
been made in the regular course cf 
accounts-keeping: We, therefore, reject 
‘the theory that the promissory notes are 
supported by consideration. 


ty, One other aspect which we would 
like to state at this juncture is that the sum 
total of the alleged consideration which 
passcd under the promissory notcs almost 
represents the amount by then due by the 
defendant under the general dealings they 
had with the plaintiffs. This prcbabli- 
ses the defence version that he gave several 
blank signed sheets to P.W. 2 on various 
occasions in the hope of getting finances 
and advances frow ,the plaintiffs in the 
general busir ess aud that such documents 
handed over to P.W. 2, who is an employee 
of the plaintiffs, have been ‘misu scd, One 
other{thing which strikes us is- that the 
theory of the defendavt that even if the 
promissory notes were signed by him, as 
claimed by the plaintiffs they were 
utiderstood only as security documents 
forthe amount. due by him under: the 
general dealings and not bccavse: any 
cash consideration was paid under ther. 
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12. Even assuming that the presumption 


under section 1180fthe Negotiable Instru- 


_ ments Act arises in this case and that cash 


consideratior should be deemed to have 
passcd under Exhibits A-11, A-12 and 
A-13, the plaintiffs have not come to 
Court on the basis of such a negotiable 


nstrument, but on the basis that there 
_has been a deposit of title deeds at Coim- 


batore by thé defendant with intent to 
cieate an equitable mortgage over the 
properties listed out by the defendant 
under Exhibit A-14. Itison the strength 
of such an equitable mortgage said to 
have been created in their favour by such 
deposit that the plaintiffs have filed this 
suit long after the Japse of three years 
from the respective dates of the promissory 
notes in question. ce 


13. ‘Lhe immediate-point, therefore, for 


_consideration is whether there could have 


been a deposit of title deeds by the defen- ` 


„dant in favour of the plaintiffs at Coim- 


batore. In paragraph 4 of the plaint, 


‘the. plaintiffs allege that or the lith 


‘January, 1961 the defenaant deposited his 
title deeds with the 2nd plaintiff at Coim- 
batore with intert to creat.a security over 
the properties detailed in the schedule to 
the plaint. He would also add that the 


defendant also left a letter in plaintiffs’ 
’ office.at Mettupalayam on 15th Janvary, 
-1961 mentioning the list of documents 
-already deposited at Coimbatore. The 


said letter, according to the plaintiffs, was 
produced along with the plaint to prove 
the admission of thé defendant that the 
deposit was made at Coimbatore. We 
have already noticed that even though the 
plaintiffs allege that there 'was such a 
deposit of title deeds with the intention of 
creating an equitable mortgage therecn, 
in the cause of. action paragraph in the 
plaint there is no specific-reference to it. 
Mr. T.R. Srinivasan, says that inartistic 
pleading can.never be a ground for refusal 
of relief. We agree. But whether it is 
inartistic pleading-or deliberate avoidance 
of a positive fact on which the case rests 
is a matter which has to be decided upon 
on the evidence and facts of the case. 


14. ‘We shall first consider whether the 
oral evidence let in this case regarding 
deposit of title deeds at Coimbatore is 
sufficient and clinching. Under section 
58 (g) of the Transfer, of Property Act jn 
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certain metropolitan cities like Calcutta, 
Madras and Bombay and in any other 
town the State Government conccrned 
ay by notification in the Official Gazette 
specify a mortgage by deposit of title 
deeds known as equitable mortgage can 
be created. That could be created by 


his agent the documents of title to 
immoveable property. with intent to‘create 
security therecn. Firstly, the two limbs 
of the scction which have to be necessarily 
complied with are delivery of title deeds 
rclating to immoveable property in one of 
the. specificd towns and secondly sech 
délivery or deposit was with intent to 
create a security thereon. These two fac- 
tors act conjunctively and they cannot 
be dissociatcd under any circumstances 
whatsoever. As pointcd out by our High 
Court. in The Grief Gontrolling Revenue 
_ Aurhority, Madras v. Messrs. Pioneer Spinners 
Private Limited, the existence of the inten- 
‘tion may be established by written docu- 
ments alone or coupled with oral evidence, 
or oral evidence only, P.W. 1 in chief 
examination.claims that .he knows, the 
‘defendant forl5years and after static g that 


the promissory notes, Exhibits A-11, A-12 ` 


‘and A-13 were for cash consideration, said 
that the defendant delivercd the docu- 
ments of title to him at Sukravarappet in 
‘Coimbatore. He admits -that no docu- 
ments were given when he lent a sum of 
Rs. 6,500. When he gave a sum. of 
Rs. 25,000 at Mettvpalayam and obtained 
Exhibit A-13, he asked the defendant to 
give a list ofdocuments and that the defen- 
dant gave such a listof documents at 
Mettvpalayam. He denies thathe receiv- 
ed the documents at Kottagiri. ` He has 
not even whispered in the box that the 
said documents were handed over-to him 
with-intent to ‘create a security thereon, 
What he says is that he asked the defen- 
dant to give a list of documents and such 
a list was given to him at Mettupalayam: 
The only document on which the plain- 
tiffs rely upon is Exhibit A-14,the p vrport 
of which we shall presently’ consider. 
P.W. 1 admits that excepting Exhibit 
A-14 there is no other document to show 
that the title deeds were' deposited at 
‘Coimbatore. P.W. 2 who is an employee 
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of the 2nd plaintiff, corroborates P.W. 1 

and would say that the title deeds and 
-other documents -were given to - the 
plaintiffs at Coimbatore: He adds that 
at that time a document was proposed 
to be executed. P.W. 2’s evidence - is 
as follows :— 


<“ He gave the title deeds and other 
documents to the plaintiff at Coimba- 
tore. ‘Then a document was proposed 
_ to be executed. The plaintiff paid 
money for purchasing stamp papers. 
The defendant represented ‘that if the 
, document was registered, his reputa- 
tion would suffer and he offered to cxe- 
cute anequitable mortgage. He receiv- 
ed back some ofthe documents: The 
‘defendant -again wantcd moncy from 
the plaintiff in January, 1961. P.W.1 
- advanced .him loans, - P.W. 1 wanted 
security. .The defendant  dcposit- 
ed title deeds, ‘lhe defendant was paid 
Rs, 5,500 on 10th Janvary,..1961- at 
Mettupalayam. Exhibit A-11 is the 
. promissory note exccuted by the defen- 
dart. ‘Iwo days later, the defendant 
‘was paid Rs. 20,000. Exhibit A-12 is 
the promissory. note executed by him. 
Two: days later he was paid another 
Rs. 25,00u. Exhibit A-13 is the pro: 
- missory note executed by him. -He | 
delivered the title deeds to P-W. 1 at 
Coimbatore on the next day after he 
was paid Rs. 5,500. A list of memo- 
randum was taken from him on 15th 
January, 1961 when Rs. 25,000 was 
paid to him,’’: 


‘P.W. 2 therefore, admits that though 
under the coitemplated arrangements 
between the parties the stamps were pur- 
‘chasea for executing a regular mortgage 
and though at that time certain docu- 
‘ments were with- P.W. 2, some of them 
‘were returned back. But whatdocuments 
were taken back is not clear. - He would 
mechanically add that he delivered the 
title deeds to P.W.'1 at Coimbatore on 
the next day after he was paid Rs. 45,500. 
He does not even-say that such redeposit 
was made with the intention to create’ 4 
security On those propertics. The lower 
Court relicd upon the judgmcnt of the 
Delhi High ‘Court in Parkask Dev v. New 
Bank of Indiat, which says that physical 





1. AIR. 1968 Delbi244,- j 
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delivery of documents by the debtor to 
the creditor is notthe only mode ofdeposit. 
There may-be a constructive deposit. 
A Court will have to ascertain in each 
case whether in substance there is a deli- 
very of title deeds by the debtor to the 
creditor. If the creditor was already in 
possession of the title-deeds, it would be 
hypertcchnical to insist upon the formality 
of the creditor delivering the title deeds 
to the debtor and the debtor redelivering 
them to thé creditor. We are. unable to 
hold this view in its entirety. - Section 58 
(g) contemplates delivery of .documents 
which means actual delivery and not cons- 
tructive delivery or constructive deposit. 
No doubt, in a case where the creditor is 
in possessior of the title deeds of the debtor 
it may not be strictly necessary for him to 
redeliver the same to the creditor vnder 
certain circumstances if there is continuity 
in the transactions or if the parties intend- 
ed that the original delivery is suffici=nt to 
constitute security. for the later dealing. 
It all depends upon the facts of the case. 
But, in the instant case,;what happened was 
that the title deeds were taken in order that 
a regular mortgage may be written up 
in connection with the general borrowing 
of the defendant, But what happened 
according to the plaintiffs is that apart 
from the debits under the general business 
account -he advanced cash urder three 
promissory notes which were undoubtedly 
different, transactions and which ' have 
no link or connection with the general 
business. Therefore, independent - deli- 
very .of the documents with intent to 
create an equitable mortgage is a neces- 
sary sine qua non before an encumbrance 
becomes attached to immovable property. 
If this according to us isthe position, P.W. 
2 has not even referred to the fact that the 
delivery of title deeds said‘to have been 
made at Coimbatore the nextday after 
the execution of Exhibit A-11 was with 
the intention cf creating: a security there- 
on; - ci sé 


15. This is the nature of the oral evis 
dence let in by the plaintiffs regarding the 
alleged deposit-of title deeds. As we said, 
there is nothing clear and clinching in tke 
testimony of either P.W. 1: or P.W. 2 to 
compel us to hold that such delivery of 
documents at Ccimbatore at or about the 
time when the promissory notes were exc- 
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‘properties in connection 


901 


cuted by the defendant after E, 


cash consideration was with the intention 
of creating a mortgage over the immove- 
able properties covered by such documents 
within the meaning of section 58 (g) of the 
Transfer of Property Act. 


16. -But P.W. 1 would say that excepting 
Exhibit A-14 theré is no-other document 
to show. that the title deeds were deposited 
at Coimbatore. This wovld mean that 
Exhibit A-14 is the sole evidence which 
according to the plaintiffs would be sv ffi- 
cient to create an equitable mortgage over 
their properties by reason of the alleged 
deposit of title deeds at Coimbatore. 


17, It, therefore, becomes necessary for 
us to examine Exhibit A-14 as the memo- 
randum evidencing the deposit of title 
deéds and consider whether Exhibit A-14 
by itself is sufficient in law to vest in the 
plaintiffs a right to enforce an equitable 
mortgage known’ to law. We have al- 
ready referred to the two limbs of section 
58 (f) of the Transfer of Property Act. 
An equitable mortgage or mortgage by 
deposit of title deeds consists of a transac- 
tion and a bargain. If both the transac- 
tion 















is admissible to prove both. 
tion teveals the borrowing and the bargain 
depicts that there wzs a deposit of title 
deeds within the jurisdiction of a pres- 
cribed town with intent to create security. 
If, however, the bargain is reduced to 
writing, then the question often, arises 
whether, such writing is the, sole .réposi- 
tory of the evidence of the bargain -or is 
itmerely amemorandum orrecord of the 
past or- earlier transaction which brings 


an equitable mortgage over immoveakle 
s with- which 
alone the title deeds have. been dèlivered 
or deposited.. As no oral proof-of wri- 
ting is possible and indeed eschewed by 
the provisions of the Evidence Act, it 
becomes necessary to understand the true 
legal €ffect of the writing in case parties 
choose to reduce the bargair or their 
contract to writing. If at the time of 
borrowing, the title -deeds are deposited 
or indeed handed over with% no more 
incidents attached§to it, but with intent 
to! create a-mortgage thereor, then the 
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presumption arises that the. parties 
intended so and a mortgage has been 


created in accordance with section 58 (g). 
But, if as in the instant case as claimed 
by the plaintiffs if the transaction is 
followed up either contemporancously 
or at any time later by a written bargain 
then the legal.implications as: to the 
above presumption is excluded. In 
United Bank of India v. Lekhram S. & Co.}. 
the Supreme Court quoted with approval 


the words of Lord Cairins in the Icading | 


case of Skaw v. Foster, thus:— 


“Although it is a well established rule 
of equity that a deposit of a document 
of title withovt more, without writing 
or without word of mouth, will create 
in equity a charge upon the property 
referred to, I apprehend that that gene- 
ral rule will not apply when you have 
a deposit accompanied by an actual 
written charge. Jn that case you. must 


refer to the terms of the written docu-. 


ment, and any implication that might 
be raised, supposing there was no docu- 
ment, is put out of the case and-teduced 
to silence by the documents by whic 
alone you must be governec.”’ 


` There is, however, an exception to the 
above rule. If the writing or .mcmoran- 
dum is a record. -of the past transaction 
and no more, and if we analyse the facts 
and circumstances of the case which 
obviously differ . from one to the other, 
the writing is not so express as to make 
the writing as the sole and only bargain, 
then the implication in law that even at 
the time when the transaction was entered 
into accompanied by the deposit, the 
parties intended to create a mortgage 
may arise. As stated by the Supreme 
Court in V. G. Rao v. Andhra Bank’, when 
parties creating security by deposit of 
title deeds intend to reduce their bargain 
regarding that deposit to the form of 
document, such document must be regis- 
tered. But if on a proper: construction 
and from the surrounding circumstances 
it is found that the parties did not intend 
to do so, then there being no express 
bargain the contract to create mortgage 
re 


i. (1965) 2 S.C.J. 91: (1965) 2 An.W.R. 
($.C.) 5 : (1965) 2 M.L.J. (S.C.) 5 : (1966) $.C.D. 
44 : A.I.R. 1965 S.C. 1591. : 

2.- (1872) 5.H.L.321,341. - : 

3. (1971) $.C.D. 1097 ;A.1,R. 1971 S,C. 1613, 
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by deposit of title decds arises by impli- 
cation oflaw from the deposititselfand the 
document being merely evidential does 
not require registration. Bar of sections 
91 and’92of.thé Evidence Act does rot 
apply to such document and correctness 
of recitals therein can be looked into. 
In Rackpal Makraj v. Bhagwandas Daruka*, 
Justice Patanjali Sastri, as he then was, 
summariscs the. law thus:— 


“A mortgage by deposit of title deeds 
is a form of mortgage recognised by 
section, 58 (g). of the Transfer of 
Property Act which provides that it 
may ‘be. effectéd in certain towns 
(including Calcutta) by.a - person 
“delivering to his creditor or his agent 
documents of title to iramoveable pro- 
perty with intent to create. a security 
thercon.”?, i 


That is to gay, when the debtor deposits 
with the creditor the title deeds of his 
property with intent to create a security, 
the law implies a contract between 
the parties to create a mortgage, and 
œ no registered instrument is ‘required 
under section 59 as it other forms-of 
mortgage. But if the parties choose 
to reduce ‘the contract’to writing, the 
implication is- excluded by ` their 
express bargain, and the. gocument 
, will be the sole evidence of its terms. 
In such a case the deposit and the docu- 
ment both form integral parts:of the 
‘ transaction and ‘are essential ingredier ts 
in the’ creation of the mortgage. ` As 
the deposit alone is not intended to 
create the charge and. the documents 
which constitutes, the bargain regard- 
ing the’ sccurity, is also necessary and 
operatcs to create the charge in con- 
junction with the deposit, it requires 
registration under section’ 17 of the 
Indian Registration Act, 190%, as non- 
testamentary instrument creating’ an 
interest in immoveable property, whcre 
the value of such property is one 
. hundred rupees and vpwards. The 
time factor js not decisive. The docu- 
ment may be handcd over to the credi- 
tor along with the title deeds arid yet 
may not be registrable, as in Obla 
ræ a_i 
1; (1950) 2 M.L.J. (S.C.) 350 : 1950 S.G.J. 
36] ; (1950) S.C.R. 548; A.I.R. 1950 $,C. 272, 
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Sundarachariar v. Narayana Ayyar2, sor 


it may be' delivered at a later date and 
nevertheless. be registrable, as in Hari 
Sankar Paul -v. Kedar Nath 
The crucial questionis: Did the parties 
- intend toreduce their bargain regard- 
ing the deposit of title deeds to the form 
of a document? If so, the document 
requires registration. If, on the other 
hand, its proper construction and the 
surrounding circumstances lead to the 


- conclusion that the parties did not intend 


to do so, then, there being no express 
bargain, the contract to create the 
mortgage arises by implication of the 
Jaw from the deposit itself with the 
requisite intention, and the document, 
beir g merely evidential does not require 
registration.”’ i T 


4 
1 


18. Thus it is seen that if the letter o° 
writing between. the borrower and 
the lender on its true understand ing and 
in the light of the surrounding circum- 
stances is evidence of a past transaction, 
then that instrument or letter or writing 
does not create a mortgage by itself. 
What is needed is that the writing on the 
face of-it and on a rational and normal 
interpretation of it should give that it 
was under that letter, writing or instru- 
ment that the mortgage was created, 
In other words, the writing should havé 
an operational effect, but should not be 
putely evidential in scope. In the light 
of this position of law as above by judi- 
cial precedents, we shall now take up 
Exhibit A-14 which is said to be the only 
document to show that the title deeds 
were deposited at Coimbatore and see 
whether this story of the plaintiffs 
is acceptakle and what is its legal effect. 
Exhibit A-14 is a document written by 
an expert. The writer was a retired 
Sub-Registrar who is obviously conver- 
sént with the intricacies attached to swch 
writings. Though it is captionedas as list 
ormemorandum executed by the defen- 
dant in favour of the plaintiffs, it is in 
effect a deedof equitable mortgagé 
executed as between: Chinathambi 
Chettiar on the one hand andKariGowder 








1. (1931) 60 M.L.J. 506: L.R. 58 I.A. 68: 
I.L.R. 54 Mad. 257 (P.C.): A.LR. 1931 P.C. 36. 
2. (1939) 2 M.L.J. 522 : L.R. 66. I.A. 184: 
LLR. (1939) 2 Cal.243 (P.C.) 50 L.W. 33: 
A, LR. 1939 P,C. 167, ` mie . 
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-on the other. The words deployed to'name 
this instrument is ergs GarOss’’ 


equitable mortgage “‘erdrorQercrqpa’’3 
‘By ño stretch of imagination 1t can. 
‘be said-that after the parties executed 


‘solemnly a writing like Exhibit A-14 it 


is not the'sole repository of the bargain 
between the parties, but it is a record 
of a‘past transaction. We cannot lightly 
ignore the- description given by -the 
parties to this instrument as a deed of 
equitable mortgage executed as between 
one and--the other, After mentioning 
the outer limit up to which Kari Gowcer 
could borrow, the parties say that as 
security -for such. lending assured by 
Chinnathambi ‘Chettiar and as secutity 
thereof, the documents relating to the 
‘properties described in. Exhibit. A-14 
were deposited by Kari Gowder at 
Coimbatore. At- this juncture, it 
is for -us to consider whether. the 
intent to’ create a security on the 
property resulting in a mortgage by 
deposit of title decds was ever thought 
of at all even assuming that the title 
deeds, were delivered at CGoimbatore: 
Once they have unequivocally reduced 
the bargain into writing and expressed 
that one is creating an equitable mort- 
gage in favour of the other under it, and 
in that context referred to the deposit 
cf certain title deeds at Goimbatore, it 
would not mean that the deposit made 
at Coimbatore was not with intent to 
create security, but it is only under 
Exhibit A-14 that such an intention was 


» + 


made clear. 


19. If Exhibit A-14; „therefore, is the 
bargain between the parties or the sole 
evidence by which the borrower intended 


‘to offer his: properties’ as security, then 


undoubtedly Exhibit‘A-14 requires regis- 
tration under section 14 of the Indian 
Registration Act as. a non-testamentary 
instrument creating an interest in im- 
moveable property. .-.If Exhibit -A-14 is 
understood in that line, then it is inadmis- 
sible in evidence and cannot fix any 


‘right much less a right as a mortgagee 


to enforce ‘the security in a manner 
known to law. ia i 


20. Not only ón the ground that the 
promissory notes are not supported by 
consideration but also on the ground 
that there is.no clinching evidence that 
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the title deeds were -deposited at 
Coimbatore and also for -the reason that 
Exhibit A-l4which according to us is 
the sole repository of the bargain be- 
tween the partics is a compulsorily regis- 
trable instrument ard that not havirg 
been, registered the suit laid by the plain- 
tiffs on the foot that Exhibit A-14 created 
such a mortgage in their favour is not 
maintainable and ‘has, therefore, to be 
dismissed. On the first ground that 
the promissory notes were not svpported 
by consideration the svit also fails. ‘The 
lower Court was, therefore, wrong in 
having decreed the suit. y 


ax. The appeal, A.S. No.-295 of 1970 


is, therefore, allowed with costs. - 


a2. The other question for considera“ 
tion is whether the decree -of the lower 
Court in O.S. No. 152-of 1968 would 
stand as itis. The lower Court no doubt 
came to the correct conclusion that the 
plaintiff could only redeem the property 
by paying the sum of Rs, 40,000 which 
- js the amount-mentioned inthe two 
usufructuary mortgage deeds, Exhibits 
B-17 and B-18: But the question’ fs 
whether the plaintiff, in the .scnse the 
defendants in O.S. No, 152° of 1968, 
should succeed on the ground thatthe 
usufructuary mortgage deeds are sup- 
ported by consideration or on the 
material which has been referred to by 
us and also the. lower Court and which 
facts are not in dispute before us. In so 
far as the usufructuaty mortgage deeds, 
Exhibits B-17 and B-18 are concerned, 
admittedly they are taken one in the 
name of the nephew and another -in the 
name of the friend. :They have been 
impleaded as ccferdants .2 - and -3 in 
the present action, The 1st defendant 
concedes in this suit that they were 
only name-lenders and that he lent the 
money from the saving; from agricultural 
Income. But the rst defendant is a 
businessman who is regularly keeping 
accornts in respect of his busiress. - Being 
a businessman, he ovght to have kept 
accornts in respect of his private income 
elsewhere. No svch accovrt has been 
produced. Excepting for the bare ipse 
dixit of the ist defendant in this svit, there 
is no evidence before us to ‘show’ that 
Exhibits B-17 and B-18 are supported 
by consideration, We asked Mr. T, 
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R. Srinivasan to ‘substantiate from ‘any 
exhibited docvment or from, acceptable 
‘oral testimony to ‘prove that Rs. 20,000 
passed vnder cack of thcse docvments. 
He was unable to place before _vs any 
such material. It is iv these circvm- 
stances we shovld corsider-the version 
of the plaintiff in the svit. The plain- 


‘tiff’s case is that under the general deal- 


ings which he admittcdly had with the 
lst defendant, a sum of Rs. 50,926.03 
becanie due by the beginning of 1961 and 
that he paid a sum of Rs. . 25,000 
towards these duces and by the end of 
1961, it was agreed that towards the dis~ 
charge of this debt, the plaintiff should 
execute two usufructvary mortgage deeds 
oyer his propertics. ‘The versior of the 
plaintiff in this svit is that it was agreed 
‘that the figure of Rs. 40,000 was arrived 
at taking into consideration the interest 
payable on the earlier dues of- the 
plaintiff to the 1st defendant and it was 
in that ‘contcxt that the figvre- of 
Rs. .40,000 was arrived at-and ater-the 
usufructuary mortgages under Exhibits 
B-17-and B-18 were entered into. This 
version of the plaintiff is probable and 
is-also-substantiated by the defendant’s 
own: account hooks: The ledger of. the 
Ist defendant in connection with ‘the 
general busincss has been produced. 
That shows a debitcntry on the Ist of 
January, 1961 and Rs. 50,026.03. ‘This 
is:‘at page 399’ of the ledger which has 
not’ been indcpendently marked bvt 
which we „are ‘marking. as Exhibit C-1. 
At page 408 of Exhibit C-1 this account 
is carried forward acd is closcd at the 
end of Deccmbcr’ of the year 1961. This 
takes into consideration ‘the sur of 
Rs. 25,000 paid by the plaintiff. ‘But 
thcre appears a debit to the value of 
Rs, 442.27 inthis account. That is why 
we sce’ at page 408 of Exhibit C-1 that 
the amount of Rs. 24,981.92 which ought 
to be the only debit as against the plain- 
tiff in, respect of the general dealings, is 
increascd to: Rs. 25,486.38 instead of 
remaining at Rs. 24,981.92.- It is in full 
settlement of this general account which 
resultcd: in the debit of Rs, 25,486.38 
the plaintiff claims that the two usuftuc- 
tuary: mortgage’ deeds were cntcred isto 
by addirg on the interèst which the plain- 
tiff agreed to pay to the Ist ccfendant in 
respect of prior dealings.. It.is also scen 


if} 


that at page 299 in Exhibit G-1 the Ist 


defendant omitted to.add on the sum of: 


Rs, 50,026.03.: As to why he did do is 
not clear, 


debit of Rs. 50,206-03 at the end of the 
year and adds or’ Rs. 442.27 toit and 
makcs vp a debit of Rs. 25,486-38. ` This 
obviously appears to be the only amount 
due by the plaintiff to the defendants in 
the course of the general dealings bc- 
tween him and the Ist defendant: It 
is in respect of this that these usufruc- 
tuary mortgages have been executed 
though for an agreed larger- amount, 
but on an understanding of the-account, 
as disclosed by the Ist defendant hin sclf. 
It is seen that no furthcr amount -is due 
by the plaintiff under -the ‘general deal- 
ings and that all such debits have become 
merged in- the consideration ‘recited 
thovgh not paid under Exhibit B-17 and 
B-18. As justice should be-done and 
also seem to be done,-we are not inclined 


‘to allow the suit for redemption without 


payment, Brt as Mr. V. K. Thiruven- 
katachari for the appellant himself.-fairly 
ccncedes that his client owes the suit 


sum of Rs, 25,486.38 being the debit as- 


against him in the general account at 
the end of 1961 and which was -raiscd 
to the figure-of Rs, 40,000 by consent, 
we accept the probable version -of the 
plaintiff and decree the svit for redemp- 
tion on the plaintiff depositing the full 
mortgage amount within three months 
from this date and also op payment of 
the required deficit Court-fee, if not 
already paid. The appellant in' A.S. 
No. 294 of 1970 shall pay the counsel’s 
fee in this appeal. Any amounts paid 
by the appellant in these proceedings 
during the pendency of this appeal shall 
also be taken into consideration at. the 
time of final ascertainment of the amount 
payable by the ‘plaintiff to redeem the 
mortgage, . - 


R.S: ——— Ordered accordingly. 
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But in the same Exhibit.C-1: 
at page 408, he once again brings this’ 
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Appellant 


Rajammal.alics Thayammal. © . 

i E Respondent. 
Hindu Succession Act (XXX of 1956), section 
14 (1) and (2)—Scope and applicability— 
—Deatk of male member in 1939, leaving 
agricultural land and surviving him two 
wives, a daughter by one-of them and a son by 
the other—Suit properties given subsequently 
to widow with daughter for ker maintenance 
enjoying usufruct—Widow’s death in 1969— 
Glaim by the son of the other widow to the 
Property—Neither the Hindu Women’s Rights 
to Property Acts 1937 and 1947 nor section 
14 (1) af the Hindu Succession Act applies. 


The Hindu’ Women’s Rights to Property 
Act, J937, did not apply to agricultural 
land. A right to agricultural lands was 
created in favour of Hindu women only 
by Act XXX of 1947, and ‘therefore any 
earlier death of a male -holder will nct 
confer on a Hindu woman a right in 
agricultural lands. [Para. 6.] 


In the instant case, at the time the 
lands were given to the widow she 
had no ' pre-existing right to-a` share 
in her husband’s propertics and the. 
subsequent grant could not have the effect 
ofconferring on hera right which was 
nonexistent. The grant was only for a 
limited purpose and for a limited time 
and would automatically cease when the 
time ran out; a limited grant in licu of 
maintenance would be nothing more 
than ‘a restricted, estate.as contemp lated 
in section 14 (2) of the Hindr Succession 
Act, 1956. [Paras. 6, 7.] 


Cases referred to: 


Eramma v. Veerupana, (1966) 2 S.C.R. 
626: Gadd 18.0.J. 746: A.J.R. 1966 
S.C. 1879; Naroini` Deri v. Ramo Devi, 
1976) 1 S.G.C. 575; Ghellammal v. 
allammal, (1971) 1 M.L.J. 439; $. Kacha- 
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paiaya v. V. Subramania, 85 L.W. 202: 
A.J.R. 1972 Mad. 279; Pattebhiramayya v. 
Parijatham Ammal, (1970) 2 M.L.J. 331 : 
83 L.W. 36: AJ.R.1970 Mad. 257; 
V.S. Reddi v. Tulasamma, A.J.R. 1969 
A.P. 300; Gurunadkam Ghetti v. Nava- 
necthammal, 80 L.W. 253: (1967) 1 M.L. 
J. 454: 1.L.R. (1968) 1 Mad. 567; AJR. 
1967 Mad. 429; Thayammal v. Selommal, 
(1971) 2 M.L:J. 286: 84 L.W. 575; 
A.J.R.1972 Mad. 83. 


Appeal against the decrce of the Court of 
the Subordinate Judge,Madurai in Appeal 
Suit No. 141 of 1972 preferred against the 
decree of the Court of the District Munsif 
of Madurai Taluk in Original Suit No. 
23 of 1971. g 


N.V. Balasubramaniam, for Appellant. - 
P. Ananthakrishnan Nair, for Respondents 
‘Lhe Court delivered the following 


Juvement.—1 he trial Gourt and the ap- 
pellate Court have concurrently found 


against the plaintiff, the appellant herein. 


and dismissed his suit for possession and 
for mesne profits.’ As may be presently 
seen, the dismissal of the suit is pvrely due 
to a failure of the Court below to under- 
stand the scope of section 14 (1) and sec- 
tion 14 (2) of the Hindu Succession Act, 
1956. 


2. The appcllant’s suit came to be filed 
in the following circumstances. One 
Ayyalu Naidu derived some properties. 
in a family partition as evidenced Ly 
Exhibit A-2 dated 26th Septerrber, 1938. 
He had two wives, Krishnachi Amr al who 
is the mother of the respondent and 
Krishnaveni Ammal, the mother of the 
appellart. He dicd on 10th January, 
1939 leaving the appellant as the sole co- 
parcerer of the erstwhile joint family. ‘I he 
suit properties which are of an extent of 
1.56 acres were given sometime -after the 
death of Ayyalu Naidu to Krishnachi 
Ammal for enjoying the usufruct therte- 
from towards her maintenance. 
Krishnachi Ammal diced. on 19th 
November, 1969. "hereafter .the ap- 
- pellant claimed that the properties 
should revert back to him and therefore, 
made a demand on the respondent to 
surrender possession. As the demand 
was refused, the appellant filed his svit, 
The contention ofthe appellant was 
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that KrishnachiAmmal had no right what- 
ever in the properties of his father and 
therefore, the er tire properties left behind 
by Ayyalu Naidu had been i: heritcd by 
him. ‘The giving of the.suit propsrtics to 
Krishnachi Ammal in lieu of her mainte- 
mance was by a family arrangement and 
therefore, the right given to her got ex- 
tinguished on her death and did not 
gct enlarged under section 14 (1) of the 
Hindu Succession Act so as to entitle the 
respondent to claim a right over them. 


‘Lhe respondent raiscd various conten- 
tions in the suit. She firstly statcd that 
her mother had a right in the properties 
left behind by Ayyalu Naidu and there- 
fore, the suit propcrtics were taken by her 
mother in her own right and not as a 
result ofaay concession. It was her fur- 
ther case that the suit preperties were not 
given- to her mother in lieu of mainte- . 
mance. - A post-card, Exhibit B-21 
dated 25th October, 1955 written by the 
appellant to Krishnachi Ammal: and the, 
respondent was-also projected to con- 
tend that therein the appellant had ‘con- 
ceded the right and title of Krishnachi 
Ammal to the suit propertics and thercfore- 
he was estopped from going back on that 
admission and claim the propertics as 
belonging to him. The last of the defences 
was that prior to the filing of the instant 
suit, the appellant had filed O.S. No. 103 
of 1970 against the lessce in occupation of 
the lands and tried to recover possession 
from him and in that suit, it had been 
held that the appellant was not the lessor 
and therefore, the judgment in that suit 
would operatc-as res judicata. 


4. The trial Jvdge as well as the appellate 
Judge took the vicw that by reason of the 
Hindu Women’s Rights to Property Act, 
1927, as extcnded ta agricultural lands by 
the Hindu Women’s: Rights to Property 
Act of 1947, Krishnachi Ammal was en- 
titled to a share in her husband’s pro- 
perti.s and therefore, the limited estate 
derived by her became cnlargcd by virtue 
ofscction 14 (1) ofthe Hindu Succession 
Act, 1956. Alternately, they took the 
view that since the properties had been 
given to Krishnachi Ammal in lieu of 
maintenance, it must be held that the 
suit properties had been acquired by 
Krishnachi Ammal in licu of maintenance 
and therefore, the case would fall under 


ii] . 


section 14 (1) of the Hindu Succession Act: 
The further finding was that -the admis- 
sion made by the appellant inthe post- 
card written by him, would estop him from 
denying- the respondent’ s title to: tthe svit 

properties and setting. up’ title in himself. 


5. Mr. S:G. Ramachandra Le the learn- 
ed counselfor the appellant,contends that 
the judgments of the Courts below’ are! 
patently erroneous since each one of the. 
findings against the appellant is not in 
accordance with law. It is firstly. contend.«: 
ed that Krishnachi Ammal could not have’ 
derived any- -tight under the ‘Hindu 
Women’s Rights to Property Act, 1937, 
as amended by Act XI of 1938 because’ 
the propertics - left- behind by Ayyalu: 
Naidu were all agricultural lands, It is 
further contended that the operatior” “of 
the 1937 Act was extended to agricultural 
lands in the State of Tamil Nadu only by- 
Madras Act XXVI of 1947 and that Act. 
did nothave. retrospective effect.Both these 
contentions have to be accepted as they- 
are unassailable. Consequently. it-follows: 
that on the death of Ayyalu Naidu in the 
year 1929, his widows were not entitled to 
claim any right i in his properties and:the 
entire propertics would have been inherit- i 
ed by the appellant as the sole surviving 
co-parcéner. The Courts below were 
therefore, not correct in holding that by 
reason of the Hindu. Women’s Rights to 
Property Act, 1937 and the Act XXVI of 
1947, Krish: sachi Ammal became entitled” 
toa share i in the properties of her husban d.. 


6. - The "Other ‘findi ing of the Courts 
below that since the suit propertics had 
been given to Krishnachi Ammal in lieu- 
of maintenance; it has to be held that the 
case would fall under section 14 (1)°oft 
Act XXX of-1956 is also clearly erroncous. 
There are a number of pronouncements 
of this Court as well as the Supreme Court’ 
which precisely point out the cosditions 
and circumstances under which a.femalé 
Hindu possessed of property as a limited: 
owner could claim enlargement of the és- 
tate under the provisions ofthe Act. It is 
not cvery case of possession of property by 
a female Hindu that would attract the 
operation of section ‘14 (1), It is unneces- 
sary for me to dilate more on the subject 
as the position can be more succinctly set’ 
out by reference to the ratio in-decidéd 
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cascs. ` Eramma v. Veerupana, was a Case, 
where, after the-death of a sole male hol- 


-der in the year 1936-37;.his two ‘step- 


mothers got into possession of the proper- 
ties Icft by. him. The néarest heirs of the 
last male’-holdcr claimed the properties 
and filed a suit to rccover possession, Dur- 
ing the pendency ofthe procecdings, Act, 
XXX of 1956 came to be enacted and 
thercfore; the stcp-mothers claimed that 
they] had become full owners of the proper- 
$ This contention 
was repelled by the Supreme Court and 
it was pointed out that they had-no right 
whatever in the propcrtics at the time of 
the last male holder’s ceath atid therefore, 
their possession of the properties could only 
be that of trespasscrs and therefore, they 
were not.entitled-to claim - any -enlarge- 
mient of the estate: .1he Supreme Court 
then pointcd out the circumstances under 
which a. female. Hindu can validly claim 
a property in her possession to have. been 
acquired: as contemplated under the Act, 
in the following words : 


.** The Explanation to sub-section (1) of 
section 14 defines the word ‘property’ 
as inclvding ‘both movable and im- 
- movable property acquired by-a female 
“Hindu by- inheritance or devisc.. 
‘Sub-section (2)-of section 14-also refers 
to acquisition of property. It is true 
-that the Explanation has not given 

any exhaustive connotation-of the word 
<property’ but the word ‘acquired’ used. 
' ja-the Explanation and also in sub- 
“section (2) ofscction 14 clearly indicates 
~ that the object of the section “is to make: 
_a Hindu female a full owner of thepro- 
‘perty which she has already acquired. 
‘ or which she acquires after the enforce- 
“mentofthe Act. Itdoesnotin any way 
“ confer a title on the female Hindu where 
she did not in fact poa any Forage of 
‘title, 9 i 


= ~ 


Yet: another case, * Naraini Deoi v. Ramo 
Devi®, also throws light on the scope and 
effect of sub-sections (1) and (2) cf section 
14. That was a case where one Naraini 
Devi, whose husband’ died in the year 
1925, was given certain properties in an 
awaid on Ath January, 1946 for enjoy- 
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ment during her life. ‘lhe question then 
arose ‘as to whether the properties given 
under that award would become her absa- 
lute properties by reason of section 14 (1) 
of the Hindu Succession’ Act.. The 
Supreme Court’ held against the widow 
and observed as follows : ` z 


“Tn the present case. Smt: Naraini 
Devi’s husbard died in 1925. Jn the 
_ presence of her sors, the widow did not 


get any share-or interest in the heuse, 
left by her husband under the Hindu. 


Law as then applicable. In short, she 
had no pre-existing right or interest in 
the house in question. It was the 
award dated 4th January, 1946, that 
created a restricted estate for her ir the 
_ house in question. Her case thus falls 
squarely within the ambit of sub-section 
. (2) ofsection 14 of the Hindu Succession 
Act. Her interest therefore, came to an 
ead on her death which took place 


` during the pendency of these procced- 


ings. ” ; 


The ratio in this case would directly apply 
‘to the facts of the present case. Since 
Ayyalu Naidu died in 1939, long before 

Act XXX of 1947 was enacted, it follows 

that.in the presence of the appellant the 

widows of Ayyalu Naidu did not get any 
share or interest in the lands left behind 

by him. The arrangement by which 

Krishnachi Ammal. was ‘subsequently. 
given the suit properties in lieu of main- 

tenance created only a restricted _ estate 

as referred: to in section 14 (2) of the Act. 

‘Lhe Courts bzlow seem to have been in- 

fluenced by the fact that the Hindu 

Women’s Rights to. Property Act, 1937 

was passed before the death of Ayyalu 

Naidu. . But that enactment can have no 

‘impact whatever on the landed properties 

left behind: by him. A right in agricul- 

tural lands wascreated in favour of Hindu 

women only by Act. XXX of 1947 and 

therefore, ary earlier death of a male 

holder will not confer on a Hindú Woman. 
a.right in agricultural lands. - 


7. The Courts-below also seem'to have 
placed reliance on the decision of Rama- 
murthi, J., in Chellammal v. Nollammal}, to 
hold that Krishnachi Ammal had a-vested 
interest in the “properties of:-her husband. 


A, 





1. (1971) 1 M.L.J.439. 


_ 
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But, that judgment las been over-ruled 
by a Division Bench of this Court in 
5. Kachapaiaya. v.. V. Subramaniat, In that 
case the entire case-law on the subject 
had: been elaborately considered. After 
noticing Pattabkiramayya v. Parijatkam. 
Ammal? ; Y. $. Reddi v. Tulosamma®. Guru- 
nandham .` Chetti v.. . Navaneetkammal 4. and- 
Thayammal v. Selammal®, the Bench held. 
that if a Hindu widow had obtained ‘ccr-. 
tain lands for maintenance for the first 
time under a compromise or’ a decree or 
award etc., she got only ‘a life cstate and 
not an absolute’ estate and as per the in- 
tendmént of the parties,at the time of the 
atrangement, the property would revert 
to-the joint family and therefore, the case. 
would. fall under section 14-(2) of the 
Hindu Succession Act. In the ‘light of 
these decisions, it may be seen once again 
that the`giving of. the properties to; 
Krishaachi Ammal: was a. limited -and 
restrictcd grant and would ‘not have ‘the. 


effect of enlarging her rights by reason, cf 
_ section. 14 (t). At the time . the. lands 
' were given to her, she had. no pre-existing 


right to a share in her husband’s properties 
and the subsequent grant ‘could not have 
the effect of conferring on her a_rightl., 
which was non-existent. The grant was 
only for a limited purpose and for’a limi-|. 
ted time and would automatically cease 
when the time ran out. Unfortunately, 
the Courts ‘below have construed, the 
words ‘ acquired by.a female Hindu.... 
in licu of maintenance or arrears of main- 
tenance’ occurring in the Explanation to; 
section 14 (1) to mean that every case of 
possession of property by a female Hindu 
in licu of maintenance would fall under 
section 14 (1), That is certainly not the 
law and that is not the provision contained 
in section 14 (1). A limited grant in lieu 
of maintenance would be nothing more|_ 
than a restricted estate as contemplated 
in section 14 (2). 96) 2 
8. With regard to the other: finding of 
the Courts below siz., that. Exhibit B-21 
would operate as estoppel, that finding’ 
1; 85 L.W 202:A.LR, 1972 Mad. 279. ' 

2. (1970).2.M.L.J. 331; 83 L.W. 36: A.I.R.- 
1970 Mad. 257. 

_3. A.LR. 1969 Andh. Pra. 300. 

4. (1967) 1 M.L.J, 454.: (1967) 80 L.W. 253: 
LL: (1968) 1 Mad. 567 : A.I.R. 1967 Mad. 
429. N aoe - 
` 5. (1971) 2 M.L.J. 286: 84 L.W. 575: ALR; 
1972’ Mad. 83 i 
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too is clearly unsustainable.: The post 
card was written in the‘ year 1955 when 
Krishnachi Ammal was ad mittedly. alive. 
Having regard to the fact that the. suit, 
lands had been given earlier to Krishnachi 


Ammal for-enjoyment during her life time, _ 


it necessarily follows that the appellant 
had stated nothing more in the letter than 
-acknowledging Krishnachi Ammal’s right 
to be in possession of the lands during’ her 
life time. Merely because he has, stated 
therein that the respondent was.also entitl- 
ed to the properties along with her mother, 
it cannot méan that the limited ‘grant in 
favour of Krishnachi Ammal becamé.en- 
larged into one: oftan absolute grant. In 
any event, there is no question. of.estop- 
pel against title. In, so far as the , appel- 
lant’s swit, O.S; Nò.: 103 of 1970 against 
the lessee is concérneéd, ‘it igs seen that the. 
lease had been created byeitherKrishnachi 
Ammal or the respondent: _ In-sych cir- 
cumstances, the lessee was entitled” to 
resist the appellant’ suit iti éjectment and 
contend that the ‘appellant -was not, his 
Icssor and therefore’, he was not” entitled 
to terminate the lease and ask for posses- 
sion. _ The decision in that suit-can-have 
no effect whatever on thei controversy bet- 
ween the partiés in thé present: action. 
In the result, the appeal succeeds and: will 
stand allowed. . The ‘jud gments “of. the 
Courts below will stand set aside. and, the 
ap pellant’s suit will stand decreed. Having 
regard to. the relationship between the 
parties, they are.directéd to bear their 
respective costs throughout... The appel- 
dant ‘will, however, be entitled, to.mesne 
profits from the date of suit, the quantum : 
of which is directed, to be decidcd iri sepa- 
rate proceedings vnder Order 20, rule 
12 of the Civil Procedure Code. No 
leave, oep c an ETa y 
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i a Appeal-allowed. 
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‘IN THE HIGH COURT‘ OF JUDE 
CALURE.AT MADRAS. *-.- ; 
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Sri. PambanKumaragurubara Swami 
Temple Tiruvanmiyur, by its Trustee 
T. T. Kuppuswam y Chettiar © `> 
TE te te ar E -Petitioners 

S + 7 4 p ye i a et 


7 r 
b. 


a r 
= a -= - 


- 
i 
. s , 

- we r 
Üe? ' 


=t 


l <.: Respondent. 
7 f er ya “t ` 


Civil Procedure Code (Vof 1908), section 24— 
Petition for transfer— Convenience -of parties 


oo re a OP #3 : é A E E 
K. Subramanya Mudaliar .-. - 


one criterion—Suit transferred. re 
‘The petitioner filed a petition for transfer 
of the suit filed bythe responderit on the. 
file of the Principal Subordinate Judge, 
Chingleput for possession of the suit pros 
perty situated ‘at Tiruvanmiyur, -to the 
‘City Civil Court, Madras.: The petis 
tioner had stated that he. was old, that 
most of the -witnesses” were’ residing- im 
Madras and that Tiruvanimiyur was nears 
er to Madras than Chinglcput. The res} 
pondent objected to. this. E Gite a 
Held:' „Sečtion,24 of the Civil, Procédure 
Code, was wide enough: to‘confer-powers 


co 
1 


upon:the High Court’ and the District 


Court forthe purpose of transférririg a suit. 
The; convenicnce of the parties concernad 
was one of the criteria : for the purpose-of 
transferring the svit, „lt was clear from . 
the facts of the case that the, Court in the 
City of Madras was nearer tò the suit pro~ 
perty, than the Chingléput Court. 1n the, 
circumstances of the case, the suit would. 
stand transferred; to the file of the-Originat 
Judge; City Civil Court at Madras. ` n 
CPt TEO ta 2 BPard, 5] 
Petition praying that iù the.citcumstances 
stated therein and in the affidavit filed. 


. therewith the High Court will be pleased 


to transfer Ó.S. No. 65 of 1972 on:the file. 
of the Court ofthe Principal Subord inate. 
judg, Chingleput to the file cf the ‘City 
Civil Court, (Principal Judge). Madras, `- 
P.. Venkataswami, for’ Petitioner! ae h ae 


T.V. Ramanujam, for Respondent, = 7 


wa 





Transfer Civil MisciPetn; No. 10533 of 1975. 
pte ae 29th March, 1916, 


oa 
r 


Bið 
' The Court-made-the following _- 


ORrDER.—This-is a-petition to transfe: O:S; 
No. 65 of 1972.0n thc file of the Principal 
Subordinate Judge’s* Court; Chingleput, 
tothe Principal Judge, City Civil Court, 
Madras, “The transfer is prayed for only 
on the ground of convenievce.The respon- 
dent therein has filed O.S. No. 65 of 1972 
on the file of the Principal Subordinate 
Judge, at Chingleput for getting posscssion 
of 52 ceats of land purchased by him in 
R.S. No. 172/2 at Tirnvaimiyur™ village. 
In respect of this land, the petitioner sub- 
mits that the same is-part of the land pur- 
chased-by hir as early as 4th June, 1929. 
~ Under that purchase, the petitioner has 
acquired 3 acres and 11 cents wherein the 
Samadhi of Pamban Swami is situated. 
_. As per the allegation inthe transfer-peti- 
tion, the petitioner has covered it with a 
fence wherein the. Samadhi of Pamban 
Swamigal stands. It is further conter dcd 
by the petitioner that both the plaintiff 
and the defendant in the suit are residents 
of Madras,-that Thiruvanmiyur is nearer 
to the City. Civil Court at Madras, rather 
than to` the Chingleput Sub-Court, that 
almost all the witnesses, both who know 
the facts ard also worshippers therein are 
within thé jurisd ictioo.¢f “the City Civil 
Court, Madras, that the petitioner is aged 
more than 78 years suffering from blood 
pressutc, that most of the witnesses who 
have to be taken for the purposcs of giving 
evidence in the suit who are all residing 
‘at Madras. are all aged persons, and that 
in, the intcrests of all the parties concern- 
ed; itis bettct thatthe suit is transferred to 
the City Civil Court, Madras. "7 -+ ,- 


+ - r z 
Be 3 es gii 


> 


2. This transfer petition is opposed on the 

ound that the-petition for transfetis bela- 
fed,.. that settlement proceedings were 
conducted at Chinglerut,whercio the peti- 
tioner also gave evidence, that the settle- 
ment proceedings ended in-favour of the 
respondent herein, and as such, there is no 
merit in the defence put forth by the 
petitioner hercirin the main suit, and that 
the property is situate withia the jurisdic- 
tion of the’ Chingleput Court, and as per 
section 16, Civil-Procedure Code the-suit 
has to be tried orly at ‘the Chingléput 
Court. . Sos 


g. J have been taken through the facts of 


in detail and also the affidavits 


the case À 
herein. No 


filed by the respective parties 
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doubt, section 16 of the Civil Procedure 

Code says that : ° - 

as Subject to the pecuniary or other limi- 
tations prescribed by any law, suits— 
(a) forthe recovery of immovable pro- 
perty with or without rent or profits; 


` (b) for the partition of immovable pro- 
Berty; + ` ; i ! Eoo 


‘(¢) for foreclosure, sale or redemption 
in the case of a mortgage of or charge 


- upon immovable property; 


(d) for the determination of-any other 
` tight to or interest in immovable pro- 
perty A O a. me j 

c} - ” 


(¢) for compensation for wrong to im- 
movakle property;  - < z: 


_¢f) for the recovery of movable property 
actually under distraint or attachment, 
_ Shall be instituted in the Court within 

_ the local limits of whose jurisdiction the 

property is situate. ” - _ 
4. There is no difficulty in appreciating the 
provisions of section -16, and also the -cor- 
rectuiess of the suit-filed before theChingle- 
put Court. “But the transfer is prayerd for 
only under section "24 cf the Civil Proce- 
dure Codé.: Section 24- gives general 
power of: transfer ‘and- withdrawal. Jt 


states: $ | 6 le. : 

7 “On the application of ar y of the par- 

-' ties and after notice to the parties and 

after hearing.svch of them.as desire to 

be-heard; or‘of its own motion without 

. .suchinotice the High Court or.the Dis- 
” trict-Court May, at any stage— 


(a) transfer any suit, appeal or. other 
_ proceeding pending before ‘it for trial 
: or disposal to any Court Subordinate 
to it and competent to try or dispose 
of the same; or. 


(b) withdraw any suit, appeal or other 
proceeding pending in any Court 
subordinate to it, and i 


(i) try or dispose of the same ; or 


(ii) transfer the same for trial or dis- 
posal to any Court subordinate to it and 
competent to try or dispose of the same; 
or 


11} 


’ (iti) retransfer the same for trial or dis- 
posal to the Court from which it was 
withdrawn. ° : 


5. Thus, it is ie section 04 j is wide - 
enough -to confer powers upon the High 
and the District Court for the Purpose, of 
transferring-a. suit. ‘The. convenicnce of 
the parties . concerned ‘is one -of the 
criteria for the purpose of- trans- 
ferring the suit. -No doubt, the . suit 
is of the year ,1972. it: was:,posted - 
in the -ready list only « during | 1975, 

Immediately, the petition for transfer has 
becn filed. Unfortunately the- transfer 
petition was pending for over six months 
now, That need not stand in the way cf 
appreciating the facts alleged by the peti- 
tioner herein to: have the transfer he has 
prayed for,'Itisclear fromthe facts of the 
case that the’Gourt atthe Gity of Madras 
‘lis néarer.to the suit property, rather than 
the Chingl-put ‘Court. «The settlement 
proceedings referred to above ought to 
have bcéu conducted either-at Saidapet or 
at Chepauk, Madras-5. -Theré is no diffi- 
culty in appreciating the fact that both the 
plaintiff and defend ants reside at Madras 
andthe petitioner herein is agéd more 
than 78 years having blood pressure, 


6, Very strong ‘ground: has been. ` : made. 


out on the basis of convenience to all the 
parties concerned to order the ‘transfer 
as prayed for, Paks ane, © 


"7. In these eona O s. “No. 65 of 
1972 on the file, of the principal Subordi- 
nate Judge’s, Court, Chingleput, - will 
stand transferred -to the file’ of-the Princi- 
pal Judge, City Civil Court. at Madras. 

Tt is open to the ‘Principal Judge, City 
Civil Court, Madras, to “have ‘ the same 
posted before any of the Judges presiding 
over the City. Civil, Gourt? Since the 
svit is ‘of the year s1972, the Principal 
Subordinate Judge, Chinglepvt, will take 
immediate steps.to. have the papers trans- 
mitted to the Principal Judge, : City’ Civil 
Court, Madras, immediately: The’Prizici- 
pal Jvdge, City Civil Gourt, Madras, will 
give necessary directions for the purpose 
of disposing of the svit‘on or before 30th 
of July, 1976, ‘There: will be no order as 
to costs, l seach S 


S.J. Petition allo i 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


‘PRESENT —S. Seam, 3 


T.M. Santhana . Patitioner" 


= 


*Narastigha Mudaliar and others: 
T uaa 


Tamil Nadu Buildings (Lease . and - Rent 
Gontrol) Act (XVIII of 1960), section 14 (1) 
(2)—Petition for eviction of tenants—Demo- 
lition and’ Reconstruction—Bona fides: a ques- 
tion of degree in each case. 


Bona fides is a question of degree. Bona 
fides has to be assessed with reference to 


the circumstances and facts-of each parti- 


cular case and in the context ‘and frame- 
work of” the situation prevailing at that 
time, The . situation here is that the 


building does require to be demolished 


on account ofits dilapidated condition, 
“The -landlad y-is bound to give an under- 
taking that the work of demolishing any 
material portion of the building shall be 
substantially commenced by her rot later 
than one month and shall be completed 
-beforé the exp iry of three mon ths from the 
date she recovers possession of the. entire 
building or before the expiry of svch fur- 
thér period as- the Controller may fix by 
reason of section 14 (2) (b) of th: Tamil 
Nadu Buildings-(Lease and Rent Control) 
Act. If she fails todo so the tenants can 


seek-recovery under section '16 of the 
[Para, 4.] 


Tn the circumstances of the case the land- 
lady was. -held entitled to evict the tenants 
for the purpose of demolition and recon- 
struction. a. n j: | 


“Cases referred t io o— 


N.A: Ramanatha Tyer v. Batkul Bai, ( 1971) 
2M.L.J. 383; Chandra Valli v. Ska Poonam- 
chand, (1975) T.L. N.J. 266. 


Petitions- under section 25, ‘of > Act 
XVIII 1960 as’ amended by Act: XXIII 
of 1973 ‘read with section 115, Civil 
Code ` praying. , the High 





EGR., Ps, Nos. 1709'to 1714 of 1975: 
23rd: March, 1976. 
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«Court to revise the order of the Court 
of the Small Causes, Madras, dated 
26th February, 1973 and made in H.R.A. 
Nos. 441 to 446-of 1972 respectively. 
AFLR.C.. Nos. 605, 609, 19, 604, 608 and 
‘18 of 1970 respectively; Rent Controller, 
Madras. 


T.K. Subba Rao, $.N.Balaraman and K.V. 
Rajan, for Petitioner. - ‘as 


O. Somasundaram and P. Devadass, for Res- 
'pondents, ` ooa 2 
_The-Covrt delivered the following - -` 

JUpGMENT.—These - civil revision - peti- 
tions, six ia number, have been preferred 
against the order of the learned appellate 
authority reversing the order’ of’ the 
learned Rent Controller directing” the 
‘eviction ofthe tenants. The respondents 
cin, all the civil revision ‘petitions are in 
‘occupation, of different portions of the 
building belonging to the civil revision 


petitioner herein as tenants from, month - 


‘to month. ‘The landlady. filed six peti- 
‘tions for-their eviction on the ground that 
she. wanted, possession of the building for 
the purpose.of demolition and reconstruc- 
tion. The . learned Rent Controller 
found that.the petitions|were bonafide, that 
the landlady had done all that-she neéd 
doat that stage, as preparation’ for demo- 
‘lition and reconstruction of the building, 


"that the building was sufficiently old to 


‘Tequite demolition and reconstruction and 
‘that the landlady had sufficient .means to 
demolish the building and reconstruct 
another building orf the site thereof. How- 
ever, on-appeal the learned - appellate 


- authority took. a different view. -The 


N 


learned appellate authority. refused, - to 
accept thé vjew of the learned Rent-Con- 
troller thát'the mere fact that the appli- 
cation for constructing a building on the 
site of the existing building after demolish- 
ing the latter was filed subsequently, does 
mot discredit the case of the landlady. 'The 
appellate authority took the view that the 
application should have been filed prior to 
the institution of the proceeding for evic- 
tion, ~- The: appellate authority also found 
that the Jandlady did not have sufficient 
means to: demolish the. building-now in 
existerice and construct another building 
thereon. Hé therefore, allowcd the ap- 
peals and dismissed the petitions for evic- 
tion. Against this order of the: learned 


, 
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-appellate authority, these six civil revi- 
sion petitions have been preferred. 


2. Admittedly, the building which is now 
in the occupation of the tenants is not 
-less than 50 years old and the front por- 
tion of thé building has, already, fallen 
‘into ruins and is in-adilapidated condi- 
tion. The building constitutes a hazard to 
‘the’ occupants ‘ themselves. Therefore 
there can þe- no doubt about the ` fact 
that ‘the building: does require to be 
‘demolished. In W..A. Ramanatha, Iyer and 
‘others v, Bathul Bai and others! Ramanujam 
‘Ji, has held that :_ : 


“Ttcannot ‘be said that in all cases - 
-` Whenever an application for demolition 
-. and reconstruction is made,a prior sanc- 
tion of the Municipality should have 
beén obtained.. Madras Act XVIIT of 
1960 nowhere provides that a’ petition 
for’ demolition © and reconstruction 
shovld be made only after getting the 
required sanction from the Municipa- 
‘lity. The ‘réspondents have «already 
applied for the sanction from the 
Municipality and thatshows that they 
have taken all preliminary steps for the 
purpose of demolition and. reconstruc- 
_ tion and, that is sufficient to show 
_ their bonafides??,  . + . 


. 


~ 


‘With this view ‘of the learned Judge, with 
great respect, I entirely agree. Having 
„regard to the time taken for the disposal of 
‘such petitions and the attempts of the. tc- 
-nants to protract thé: proceedings it is not 
‘surprising that the landlady did not want 
‘to obtain a‘licence for constructing the 
-building before filing the petition for evic- 
tion because the period provided , for 
constructing the building in such licence 
‘would’expire before the petitions are 
‘disposed of.” The mere fact that the appli- 
-cation for grant ofa licence was’filed sub- 
sequently, does not discredit the case’ of 
-the landlady that ‘she bona ‘fide -requires 
‘the ‘building for demolition if there are 
-other facts which lend ‘support -to her 
-case:-In the instant case, the mere fact 
that the building is so old'as to require 
demolition is sufficient to lend credence 
to the case of the landlady.. 


3. It is seen from the evidence of P.W. 1 
‘that she jis subscribing to a chit at the 





J. (1971) 2 M.L.J. 383. 


A i Tj 


monthly rate of Rs. 1,000 and that she is 
-also getting a monthly income of Rs, 400. 
Tt.is seen from Exhibit P-14 that the 
landlady is subscribing to a-chit of the 
value of Rs. 10,000.-: She has sold a house 
for Rs. 41,000 and. has discharged her 
debts. ..Jn the course .of:the.examination 
in-chief it has been suggested to her and 
she has denied the suggestion that it isnot 
true to say that she has a cash of Rs. 20,000 
on hand. The learned appellate autho- 
rity was unwilling to believe the case of the 
landlady because an estimate of the cost 
ofthe brilding proposed to be construct- 
ed has not been worked out and filed as 
an exhibit in thiscase. The building ‘now 
in the occupation of the tenants appears 
to be a kackcha building: The building 
which the landlady proposes to put up in 
its place, also, is not likely to be a build- 
ing of such a natvre as to require.a còst 
estimate being made in advance. - It 
has been proved by P.W. 1 ‘that her 
‘husband is earning about Rs. 1,000 per 
month. The learned ` Rent Controller 
had found, that she has sufficient means 
to demolish the building now.in existence 
and put up a new construction on the site 
of the same. The reasons given by the 
learned appellate authority for differing 
from this view of the-learned Rent Con- 
troller ate not satisfactory.” The landlady 
has come forward .with a case,.that' she 
proposes to demolish and destroy her own 
property. As observed- by Ramaprasada 
Rao, ].,in Ghandra Valli v. “Sha Poonom- 
ckand+, that would not be a casé which is 
automatically illustrative of the mala fides 
of the landlady: > T - 


4. Bona fides isa question of degrees. 
Bona fides have to be -assessed.with refe- 
rence to the ‘Circumstances and’ facts of 
each particular case’ and in ‘the context 
and framework of the situation’ prevailing 
at that time. The situation here is that 
the building does réquire to be demolished 
en account of its dilapidated condition. 
The landlady is bound to give an under- 
taking that the work of demolishing any 
material portion of the building shall be 
substantially commenced by her jot later 
than:one ‘rhonth: and shall be completed 
before the expiry.of three months from 
the date she récovérs possession. of thé. 
ae ae ee ee ee E O 


t. -a a s © - P 4 La - 
1 nanana 


“Ye (1975) T.L:N.J.266and 2675 5 a 
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entire building or - before the expiry o 
such further period as the Controller may 
fix by reason of section 14 (2) (b) of the 
Tamil Nadu Buildings, (Lease and Rent 
Control) Act. Ifshe fails to-do so, the 
tenants can seek recovery under ‘scction 
16 ofthe aforesaid Act. “"° ~~ 


-5. It is further contendcd by the learned 


counsel for the respondentsthat after the 
proceedings were initiated, a new tenant 
was inducted into a part of the building 
and he has been examined as a witueés 
by the landlady herself on her side. The 
learned ‘counsel for the civil revision peti- 


tioner now states, and the learned counsel 


for the’ respondents concedes, that this 
ténant inducted subsequently has now 
vacated the part of thé building which-was 
in his possession, In the. circumstances, 
I am of the opinion that the landlady is 
entitled: to evict:the tenants for the pur- 


pose of demolition’ and reconstruction. 


Therefore, -the orders of the’ Jearned 
appellate authority in all these appeals 
against which:the civil revision petitions 
have been filed are set aside and the orders 
of the ‘learned -Rent - Controller for evic- 
tion are restored: The ‘landlady shall 
give an wndertaking that the work of de- 
molishing a-material-portion of the build- 
ing shall be ‘substantially commenced by 
her not later than one month and shall be 
completed by:.her before the expiry of 
three months from the date, she recovers 
possession of the entire building. Time 
for eviction six months.. Hence all these 
civil revision petitions are allowed. No 
order as to costs. 


R.S. 





— Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, . >` ~*~ i 
PRESENT: —T. Ramaprasada Rao - and S. 
Ratnavel Pandian, JJe + | Ae ta 
The Ramanathapuram Market. Cóm- 
mittee, Virudhunagar, through its: 
1. Secretary: S. Seshachalam and 
2. Chairman S. Jayarąma: Reddy 
A E a . Appellants* 


ti 


+ 


Os.. 


East India Corporation Ltd., Madu- 
ral, throagh its Managing Director, 
T. S. Sundaram Chettiar ..Respondent, 


: (A) Modraš Commercial Crops. Markets Act 
(XX' of 1933)—Gonstitution of ‘Market 


Gommittee under the Act. . 
(B) Madras Agricultural Produce Markets Act 
(XXUI of. 1959)—Act came. into 
force on 22nd October, 1962—Repeal: of 
old Act—Ley - and: collection of ‘cess by 
Market Committee ‘by mistake ‘for a- period 
from 22nd October; 1962 till 26th May, 1964 
Suit Jor recovery of sum paid under:-mistake— 
Period of limitation—Reasonable’’—Mean- 
ing of. a EN 7 

(C) Limitation Act (IX of. 1908), Articles 95 
and 96. Gee aie ay 
(D) ` L imitation Act (XXXVI. of 1963): 
Article 24 and Section 17. . no 

The provisions. of the Limitation Act 
should be interpretcd strictly in accord- 
ance with the language used, ‘but it is 
always necessary that a litigant, who 
rclies upon it, should bring his cause 
within the four corners of the terms of 
the statutc. A‘ attempt to deprive the 
party entitled to a right arising out of an 
existing benefit should not lightly be 
made by Courts. But such a pleading 
as to bar of the cause of action should 
flow from a pcrmissible construction of 
the statutory provision, [Para. 10.] 


Article 95 of the Limitation Act of 1908 
dealt with a cavse grounded on fravd. 
Article 96 dealt with relicfs on the ground 
ofmistake, Inthe former Article a period 
ofthree years was provided from the time 


PŮ 


* Appeal No, 188 of 1970. 24th January, 1975. 
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when the fraud becomes known to the 
party wronged. Similarly, a period of 
three years was provided in cases where 
relief on the grovnd of mistake is asked 
from ‘the time when the ‘mistake becomes 
known to the plaintiff. In the Act of 1963, 
the - appropriate Article which could, 
if at.all,cbe attracted -in the instarit’ case 
is Article’ 24. But this has to be read 
in ‘conjunction with Scction 17 of the 
Limitation Acts. 0: ' 

a ee ae | [Para. 13.] 


Tn the, old Act, stress is Jaid on the know- 
ledge of the person, who wants.to take 
advantage of the ‘enlarged period of 
limitation. In the new Act, emphasis is 
on the date’ when the plaintiff has ‘dis- 
covercd ‘the’ fraud or mistake or could, 
with reasonable diligence, have discovered 
it. By the use of the phrase ‘‘with reason- 
able‘diligence’’, ix Section 17 of the Act, 
the Legislature has given scape for. the 
defendant to contend that the date of 
knowlcdge. or discovery pleaded’ is not 
the sure’ date ‘of such discovery of mistake 
or fraud. The plaintiff is thercfore not 
mechanically permitted to adduce a plea 
over the matter in issuc as a step in aid 


- to' maintain the action. “Where. legality 


‘of ` some procecdings is the matter in 
dispute between the two partics, he who 
maintains its legality .and seeks to take 
advantage of it, cannot rely upon the 
proceedings as a bar,to the adverse party. 
‘Ifthe plaintiff’s allegation ao to the date 
ofthe knowledge of the mistake is adopted 
and-accepted as a matter of course, then 
he would automatically be -liccnsed to 
prejudice his adversary.. A fortiori M a 
case where the defendant challenges the 
allegation it is for the plaintiff-to establish 
that ‘he could not have discovered, the 
mistake “with reasonable diligence’? ona 
date earlier than that on which the plain 
tiff- bascs his cause of action. > - . 

to N ;- 7° [Para. 15.] 

t i 


l 


Cases referred to:— 

E D ee ee 
Sales Tax, Oficer, Banaras and others v. 
Mukundalal Saraf, > 1959 S.C.R. . 1355: 
1959 S.C.J. 53: A.J.R.:1959 S.C. 135; 
Sri. Kishan v: Ghana Anand, A.I.R. 1929 
All. 721 ; Martand v. Radha Bai A.I.R. 
1931 Bom. 97; Sardar Gurbaksh v. Gurdial 
Singh, A.I.R. 1927-P.C. 230, i 


wa . s [A g Sue = aS š " z i 
Il] RAMANATHAPURAM MARKET COMMITTEE 9. 1. CORPN. LTD. (Ramaprasada Rao, j.) PIL 


Appcal agatust the decree of the Court of 

the Subordinate Judge, Ramanatha- 
puram at Madurai in Original Suit 
No. 90 of 1968. . = 


P. Jayaraman, for Appellant. 


K.K. Venugopal and ` P:L. Meyappan, for 
Respondent, . o : 


- 


The Judgment of the Court was.delivered 
by ; a 


Ramaprasada Rao, #:—The Ramanatha- 
puram Market Committce, ~ Virudhu- 
nagar, constituted or establishcd: by the 
Government of Tamil Nadu under section 
5of the Madras Agricultural Produce 
Markets Act (XXIII of- 1959) 
who is the -defendant' in: O S.-No,' 90-of 
1968, on the file of the Subordinate Judge 
of Ramanathapuram at Madurai is the 
appellant. The Tamil Nadu Act XXIII 
of 1959 came ivto force on 22nd Octo- 
ber, 1962. Bvt by a notification in the 
Fort. St. George Gazctte on 18th April, 
1962 pursuant to the G.O.Ms; No- 1054 
(Food aod AgricuJture)' dated: 30th 
March, 1962 the State Government direct- 
ed the constitution ofa market committee 
at Virudhunagar and -markets at Viru- 
dhunagar, Rajapalayam and. Sattur in 
Ramanathapuram District. These com- 
mittecs were no doubt regularly constitut- 
ed and established ur der the provisions of 
the Madras Commercial. Crops Markets 
Act (XX- of 1933). The main intend- 
ment of the Act is to provide for the better 
regulation of buying ard selling of com- 
mercial produce in the State ‘of ‘Tamil 
Nadu and in order to achieve that object, 
a machinery is set up to control the trade 
in commercial crops and impose ‘festric- 
tions _on ‘the carrying of such - trade. 
Cotton is one of the commercial crops, 
which comes within the purview of Act 
XX of 1933. Under the provisions of 
the Act, the State Government is entitled 
to exercise control over the purchase and 
sale of commercial crops including cotton, 
and declared certain areas to be specified 
areas within which such contro] could be 
exercised by the State. In-order_ to 
achieve ‘the said purpose market com- 
mittee are established by the State Govern- 
ment for every notified area. Once a 
market .committee is set up, and a noti- 
fied area is notificd, then the sale and 
purchase of commercial crops -could be 


’ : t 
: 


carried on only in such places as are 
notified and in accordance with the-con- 
ditions -of a licence issucd by the appro- 
priate authority. Os:e of the provisiosis of 
the Act authoriscs the. market committce 
to levy such feé on the notificd commercial 
crop bought or sold-in the notified area 
at such rates as it might prescribe. Act 
XX of 1933 was. repealed and 
practically re-cnacted' though with slight 
modification under the ‘caption of the . 
Madras Agricultural Produce - Markets 

Act (XXITI. of 1959). This Act 
came into force on 22d October, 1962. 
There arc provisions; which are very simi- 
Jar to the provisions of Act XX of 1933, 
to ‘which we ‘have already made a refer- 
ence; Under this Act: also a market 
committee is cstablished and’ an drea is 
notified on the notified markct area for 
the'sale and purchase of agricultural pro- 
duce and the market cor miitec is enabled 
to impose a'cess by way of sales tax on 
any notified agricultural produce bought 
or sold in the notificd market area at the 
prescribed rate.” A saving provision is 
made under section, 38, which enabled the 
continuance ofthe notified area aad 
the market committee under the provi- 
sions of Act XXIII of 1959. What 
happened was that prior tothe date when 
Act XXTIT of -1959 came into force,.the 
State Government declared.and published 
several-rotifications amongst which ‘the 


-notification published pursuant to G.O. 
“Ms. 
‘is-relevant. Under this, Virudhunagar, 


No. 1054 dated 30th March, 1962 


Rajapalayam and Sattur were notified 
as market arcas under -the latter Act. 
Realising the mistake, a notification undcr 
G.O.Ms. No.-1052-Food-and Agriculture, 
dated 30th March, 1964 was made and 
published in the Gazette on 27th May, 
1964 cancelling the 1962 notification 
and on the same date, a re-ceclaration, 
was. made declaring certain areas in 
Virudhunagar, Rajapalayam and Sattor 
as notified market areas in ‘respect of 
cotton, groundnut and chilies, Jn the 
present litigation, the- cess collected for a 
‘period prior to 22nd October, 1962 is 
not in dispute, as obviously the said collec- 
tion’ was made under Act XX of 1993 
and even otherwise such collections 
were validated by the passing of the 


Magras Commercial Crops Markets ( Vali- 


dation of: Cess) Act (VIJ of 1963.), 


5ié 


‘from its ; 
‘Rs. 8,364.90 from itsSattur branch. The 


‘authorised and 


‘unauthorised. ; The 
expressly pleaded that the suit is barred 


2. The bone of contentior between the 
parties, however, is that all such levy and 
collection of cess ky the defendant as a 
market committee under Act XXIII 
of 1959 for a period commencing: from 
222d October; 1962 till 26th May, 1964 
is illegal and that thcy have paid the cess 
under a mistake of law or of fact. 


g. The plaintiff is a linited concern 
carrying on business in the purchase and 
sale of cotton. Jt has its Head Office at 
Madurai with branch offices: in towns 
like Virudhunagar, Rajapalayam, and 
Sattur. The complaint is that the defen- 
dant as a-market committee, did not 
have the jurisdiction to levy and ‘collect 
cess under the Madras Agricultural 
Produce Markets Act, 1959 (XXIII 
of 1959) prior to the date when it came 
into force and that, therefore, the collec- 
tion of the cess made during the period 
commencing from 22nd October, 1962 to 


‘27th May, 1964 is invalid and that all 


such amounts which were paid- under a 
mistake, is recoverables by the plaintiff. 
‘Lhe plaintiff’s case is that it was during 
the third week of September, 1965, it 
came to know about the unauthorised 
nature of-the levy -collectcd from it from 
22nd October, 1962.. In that situation, 
it laid the present suit on 28th August, 
1968 for the recovery of a sum of 
Rs. 19,731.32 made up of Rs. 2,982.92 
collected by the defendant as cess from 
its Virudhunagar branch, Rs. 8,383.50 
Rajapalayam - branch, and 


déefendant’s case is that the levy was 
that the defcndant in 
exercise ofits statutory functions, imposed 
the levy and collected the fee and that it 
cannot be challenged or declared to be 
defendant also 


by reason of. Article 78 of the. Indian 
Limitation Act. The other contention is 


-that as the plaintiff did not exhaust the 


-were framed : 


special remedies provided under the Act 
for sctting aside the levy, the ‘civil court 
cannot adjudicate on it and in that sense 
the suit is not maintainable. On‘these 
relevant pleadings, the following -issues 


1. Whether -levy and collection of cess 
made from 18th April; 1962 to 27th May, 
1964, from the plaintiff at Virudhunagar, 
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‘Rajapalayam and Sattur by’ the ‘defen~ 
dant markét committee are illegal and 
unauthorised? l 


2. Whether the said levy and collections 
made by the defendant market'committee 
cannot be challenged as illegal- or -un- 
authorised or ineffective for any of the 
reasons stated in the written statemcnt? 


3. Whether the suit filed withovt im- 
pleading the State Government as a party 
is .not maintainable? ; 


4, Whether the plaintiff is “estopped 
from claiming the refund of the amounts 
collected? . y : i 


5- Whether the-suit is out of time under 
Article 72 of;the Limitation Act ? 


6. What is the correct amount to which 
the plaintiff is entitled to get by way of 
refund? .. i l a 


7. To what relief is the plain tiffen titled ? 


4.- The learned Judge came to the’ con- 
clusion that the levy and collection of cess 
‘made by the defendant from the plaintiff 
for a period 22nd October, 1962 till26th 
‘May, -1964 is illegal and unauthorised, 
and found the issue in: favour of the plain- 
tiff. .On issucs 2 and 4, he found’ against 
the defendant and held on issve 3 that 
the StateGovernment was not-a necessary 
-ot proper party'to the suit. On the 
main issve, which has-been argucd in full 
before us, he found that the suit having 
been filed: on 28th August, 1968 : was 
within time and that the mistake in the 
matter of the payment of the cess, though 
voluntary, could have been discovered by 


the plaintiff only on 20th September, 


1965 and that, therefore, the suit was in | 


time. ` In the result, he decrecd the suit 


as prayed for. It is as against. this, the 
present appeal has been filed. : - 


1 
i 


It is unneccssary for us to go into the 
gamut of the case law regarding the vali- 


6. We are not called ‘upon in-this case to 
consider whether the leyy of the cess by 
the market committee is legal, as- the 


_ “finding of the Court below that it was 
© Sot só, has not been serjovsly challenged 
‘before us. 


Even otherwise, in the viéw 

that. we intend taking on the issue on 

limitation, it is not necessary cven‘for vs 
f 
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to consider the hcsitant argument addres-, 
sed by the learned covisel for-. the 
appcllarts. i ee ee 


7. The material point, however, is whe- 
ther the suit claim is barred by limitation. 
We have already referred. to the fact that 
the plaintiff’s case is that it paid.the cess 
for the period commencing from 22nd 
October, 1962 to 27th May, 1964, under 
a mistake of law as well as fact. The 
plaint, to recover such amounts paid by 
the plaintiff under mistake, was filed on 
28th August, 1968. Considerable reliance 
is placed on Exhibit A-1, which isa letter 


written by the Ramanathapuram Market | 


Committce, Virudhvnagar, to East India 
Corporation Ltd., Virudhunagar. It runs 
as follows.: ME 
“In the notification, the previous order 
was cancclied anda neworder was 


“published. Nothing is said about the ` 


cess, whether the amount collccted is 
to be refunded or collection is to be con- 
tinued, For conducting normal work, 
the committee 'rcsolved to collect cess 
from 27th May, 1964. ”- . 


The, argument is that :the plaintiff’s 
knowledge as toits quondam mistake in 
the matter of the payment of the cess 
during the -relevant period ‘should’ be 


taken to be the date: of the above letter,’ 


when the: Market Committee: informed 
them that nothing 'is known about the: 


cess already collected and whether the - 


amount collected is to-be refunded - of. 
collection is to be continued. - 


8. Mr, K.K. Venugopal, learned coun- 
sel for the respondent streneously con- 


tends that it is this letter which has given _ 


the cause of action for the plaintiff to file 
the action and as the suit has been laid 
within three years from the date of Exhi- 
bit A-1, the claim is in time. 


g. Mr. Parasaran, learned counsel for the 
appellants, however, would say that ever 
on a reading of the letter, it is clear that 
the plaintiff was making enquiries regard- 
ing the refund of cess and such enquiry 
was possible only when the plaintiff defini- 
tely entertained a doubt about the validity 
ofthe payments it made earlier during 
the suit period. The parties did not pro- 
duce any earlicr letter so as to bring home 
the date of discovery of its knowledge as 
to such mistakcn payments. Mr. Para- 
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saran, therefore, rightly contends that ` 


the date in Exhibit A-1 by itself cannot be 
the date, when such a discovery as to the 
mistake committed was found and’ that 
it was long prior to that date and if it was 
prior to 21st Scptember; 1965 then the 
presvmptior is that the plaintiff ought to 
have known abovtsuch' mistaken -pay- 
ment, when the fresh notification , was 
issued cancclling ‘the earlier notification. 
If this date is taken.as the date when the 
plaintiff could have reasonably discover- 


ed the mistake on its part, then the svit 


is barred by limitation. 


10. The law as to limitation affords a 
guarantee to the litigant public that after 
the lapse of a particular pridd of time pres- 
cribed: under the Act, the cause of. action 
rests. ‘The object of the statute of limita- 
tion is preventive and not creative. Itin- 


terposes a:statutory bar after a certain per-’ 


iod and ‘gives a quietus to suits to enforce- 
an existing right. Such. extinguishment 
of claims by statutory interference result- 
ing in making certain demands stalcshould 
be construed strictly. No doubt the provi- 
sions of the Limitation Act shovld be. in- 
terpreted strictly in: accordance with the 
language used, but it is always necessary 


. that a litigant, who relies upon it, should 


bring his‘cause within the four corners of 


`% 


the terms'of the statute. An attempt to}. 


deprive the party entitled to a right aris- 
ing out of the existing benefit should not 
lightly be’ made by Courts. _But’such a 
pleading as'to the bar of the cause. of ac- 
tion should flow from a permissible con- 
struction of the statutory provision, 


1x. We shall now refer to the pleadings - 
to find as to hew. the plaintiff, who has : 


come to Court, could plead that its cause 
is in time. According to the plaintiff, 
during the third week of Scptember, 1965 
it came to know about the unauthorised 
and illegal levy and collection’ of the cess 
by way of salcs-tax from 18th April; 1962 
and thereupon it made enquivics and that 
the RamanathapuramMarket Committee, 


. Virudhunagar,under Exhibit A-1 held ovt 


that the previous notification was cancela 
led and a new order was published. The 
plaintiff desircs to icfer that it is only from 
Exhibit A-I the plaintiff came to know 
about the publication of a new order and 
that that date which Exhibit A-1 bears, 
ought tobe the date when the plaintiff dis, 


7) | 
covered the mistake.. In, the cause of 
action paragr aph, the plaintiff states that 
the cause of action for the suit arose when ; 
the illegal ‘collections have been made 
during the period 22nd October, 1962 to.. 
26th May, 1964 and on 20th Septer ber, 
1965 when. the; mistake of celk.ction and... 
the payment, was: made known to the. 
plaintiff by the defer dant under Exhibit . 
-1.- The-deféndants =xpressly plead that,- 
when a fresh notification dated 27th May, í 
1964 was made car celling the carlier noti-, 
fication dated 18th April, 1962, that is the” 
basis of the plaintiff’s claim . and it was : 
futile for the plaintiff to state that he came 
to know. of.the unauthorised ahd -illcgal! 
levy only during the- third .W2ek of . Sep-, 
tember, 1965. The appellants add that’! 
such a statement has been made ‘only ‘to 
escape thc fact that the claimis out of time.: 
_ They-also referrcd to the fact that traders" 
‘similarly placed like the. plaintiffechal- ` 
lengcd Tamil- Nadu Act XX -cf 1933 and : 
Tamil Nadu Act XXXJJ Lof 1959 and itis, 
therefore futile for the plaintiff to say that 
it could discover the illegality of the levy : 
only duriag the middle of Septem ber, 
1965. The defendants add that the suit is 
outof time under Article 72 of: une Limita- 
tion Act. . 


"Itis interesting to. note. that the plains! 
tiff dig not even examine ‘any Witness on ~ 
its ‘side to pin-point the reasouable date 
when ‘they had knowlédge’ about the mis- `- 
taken payment. ‘O.a'the other hand,-the ; 
defendants examined two witnesses. The” 
plaintiff’s, counsel in cross-<xamination ` 
specifically invited the attention of D.W. 

1 to Exhibit A-1. There was not cvcn a 
suggestion ia the cross-tXamination: to. 
this witness that the plaintiff began tocn. 
quire about the mistaken payments only 
in'the third weck.of Scptember, 1965. Tt:is- 
in this ncbulous ‘Sstatc-of affairs the ,issue 
as to limitation ‘has: to be looked: into. 
The leatned Trial Judge heard arguments 
of. counsel, one telying upon ees 59 of 
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the Limitation Act and other upon Article 
72 ofthe Act. The learncd Judge brush- 
ed aside the argument of the learned 
couns ] for the plaintiff that Article, 59 
could bé invoked in the instant casec.’ “He, 
also'rejected ‘the ar gument of the -counsel . 
for the defend ants, who invoked Article 72° 
ofthe’Act. The learned Judge for him- 
self investigattd into the matter and was_ 
of the view that Atticle 24'rcad with sec-' 
tion- 17-'of-the Limitation ‘Act of 1963" 
would: apply. He. concluded by saying 
that the plaintiff has proved that under a 
mistake of law, the suit amount “was: paid-: 
and, thercfore, the onus of proof i is on the’ 
defendants to establish that the. plaintiff’ 
had ¢ither discovered ‘or could have dis-’ 
covered with’ reasonable: diligence’ “the 
mistake at a time beyond the. period ‘of- 
limitation.; He solely rcligd upon, the 
pleading, in the plaint whcrein the. plain- 
tiff alleged that it came to know of the mis- 
taken payment and ‘the unau thoriscd levy 
only on: 20th September, 1965 and reading 
it inthe Hight of Exhibit. A-1 found that 
there was:no othcr document in the case 
to indicate that the. plaintiff could have 
discovered the. mistake . prior to 20th. 
September, 1965.‘ He * held} therfore 


that the su jit was within time.” os 
3 MPE T . a 


13. ' The ‘catlicr law on the, aspcct under, 
considération was. covered: -by-two Articles 
under the'Limitation. Act,: 1908. Article 
95 dealt with a cause grounded on fraud: 
Article 96.dcalt with the: rclicfs on the 
ground-of mistake. nTn the former Article 
a period of thrce. years was provided tol, 
_ seck for. a relicf.on the ground -of fraud |. 


` fror the, time when the fraud becémcs 


known to the party wronged. ‘Similarly, 
a period of three years was provided in 
Casts wherein a rslicf on the ground of 
mistake is'askcd from the time when. the]. 
mistake’ becomcs know. to the plaintiff.) 
In the new Act, theappropriate Articl:, 
which could, if at all, be attractéd is. Artie 
cle 24; which runs as follows: ., -- 
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But this has'to be reac in conjunction, 
with section 17 of the Limitation Act.” 
x4. Section 17 of the Limitation Act 
deals'with the cfféct of fraud or mistake 
in a. particular, suit or application for 
which a period. of limitatiom.is prescribed 
by the Act. Section 17 says that where. 
the suit or application is for rcli: f from the 
consequence of a mistake, the period of 
limitation shall not begin ta run until thè 


plaintiff or applicant has discovercd the - 


fraud or the mistake or could, with rea- 
sonable diligence, have discovered it. We. 
are not referring to ths other limbs of sec- 
tion 17, as they arz not absolutely néces- 
sary for purposes of the present litigation. 


15. The difference iv the context and the 
language adopted by the old and the new. 
Acts is rather significant. In the old Act, 
stress is laid on the knowledge of the per- 
sov, Who wants-to take advantage of the 
enlarged period of limitation. -In ` the. 
new Act, emphasis is on’ the date. whén‘ 
the plaintiff has discovered the fraud! or 
mistake or could, -with- reasonable dili- 
gence, have discoveréd' it! By the use of 
the phrase “with reasonable diligence ” 
in section 17 ofthe Act, the Legislature has 
given scope to the defendant to contend’ 
that the date of knowledge or- discovery 
pleaded is not the sure date of such dis- 
cov:ry of mistake or fraud. It-is‘open to 
the defendant to establish that “ with 
reasonable diligence ”, the plaintiff could 
have discovered the fraud or the mistake 
earlier. The plaintiff, -therefore, -is -not: 
mechanically permitted to adduce a plea 
over the matter in issue as a stcp in aid to 
maintain the action. Where the legality 
of some proceeding is the matter in dis- 
pute between the two partics, he, who 


-of the word 


Maintains its legality. and seeks to take ad- 
vantage of it, cannotrely, upon the pro- 
cecding itself as a bar-to the adverse p arty. 
To do.so, would involve the logicat fallacy 
of petitio principi and would in many cases 
preclude redress _ to’ the. aggrieved 
paity.. Jf the plaintiff's all-gation 
as to: the -date,cf the knowledge of 
mistake-,is adepted _ and - accepted as 
a matter of course, then he would auto- 
matically be licensed: to prejudice- his 
adversary. ..A fortiori in, a case where the 
defendant challenges the allrgation, it is 
for the plaintiff to establish that-he could 
not have discovered the mistake “with 
reasonable diligence” on a, date carlier 
than that on which the plaintiff bases his 
cause of action. As is said,-it would be 
unreasonable to expect an exact definition ` 
“reasonable, | Reason 
varies according to times and circumstan- 
ces in-which the individual thinks. Thus, 
the word “reasonable ” has always been. 
understood in law as prima facie meaning, 
reasonably in regard to those. citcum-~ 
stances of which the, actor called on to 
act reasonably, knows or ought to know. 
Tt is also a fundamental maxim,“of things 
Telating to each other, one -bcing known, 
the other is also known. ”. In the ‘instant 
case, when the plaintiff knew about the 
cancellation of the earlier notification by a 
later, notification then-it-is rormally and 
reasonably expected that it knew or with. 
reasonable diligence ought to have dis- 
covered that the payments made by it 


“under the carlier cancelled votificaticn 


were ‘Irregulat and improper and the pay- 
ments were made under a mistake of law 
or offact. The cancellation of the earlier 
order is intimately connected with the 
mistake in the payments made. by the 


y 


í 


mre% or oo 
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plaintiff pursuant to the first withdrawn 
order. As- it knew, or ought to havc 
known and with reasonable ‘diligence 
should have’ discovered that the catlier 
notification has become inopcrative by its 
cancellation under the second notification, 
thén ‘that being known; then the other, 
namely, that it should’ scck for the refund 
of the said amounts on such discovery 
within the prescribed period of limitation, 
‘ could “have been known, also. Such a 
discovery is possible because of the impact 
of onc event as against the other, 


16. The plaintiff in this case docs not 
deny the knowledge of cancellation of the 
eatlicriorder.' He knew that G.O. Ms. 
No. 1054, dated’30th March, 1962 was 
cancelled by G:O.’Ms. No. 1052, dated 
30th March, 1964.’ The later ‘was pub- 
lished in the gazctte on 27th May, 1964° 
The payments, which are claimed to have’ 
been made under a mistake whcthër cf 
facts or of law, were curing the’ period 
commencing from 22nd’ October,’ 1962 
till 26th May, 1964.: -By the publication 
of the second ‘notification on 27th May, 
1964 the plaintiff with reasonable diligence 
could: have. discovered :the mistake tom- 


mitted by it:, It ought to have, therefore," 


fildd the suit for refisnd of the amounts 
paid as a corisequence’of such a mistake’ 
within‘three ycars from the date when the’ 
second notification became effective, that 
is, the suit ought,.to have been filed'within 
three years:from'27th May, 1964. The 
plaintiff docs not deny the knowledge of 
the canccllation of the carlier-order, nor 
the'publication of the sccond order-can- 
celling. the former. The impact of such 
knowledge leads to the: reasonable infe- 
rence thatthe discovery of the mistake in 
the .payment of the’ cess was, contempo- 
rancous with the publication of the second 
notification, Haying regard to the cir- 


cumstances in which the plaintiff was’ 


called upon to act-in law,it knew or ought 
to have‘ known about the mistake in the 
payments m ade by it and it ought to have, 
therefore, been diligent in instituting the 
action within three years from the date 
of the second notification. - - 


17. The decision quoted by Mr: Venu gopal 


in Gunabai v: Motilal, has no application. 
The learned Judge was dealing with a case 
under thc old Limitation Act where the 
p_a . 
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acccnt was on knowledge. In that case, 
the'plaintiff spccifically alleged that it was 


- only at a certain time, he had knowlcdge 


of facts, which would cntitlc him to have 
“the instrument cancelled or sct aside. In 
those circumstances, the 
Judge held ‘that: it is incumbent. on 
the person’ who pleats | that the 
suit is ‘barred - by, timc, to allege and 
prove a kriowlcdge prior to the period from 
which time begins to run. On the facts, 
the learned Judge held that the defendant 
did not discharge his burden, In our 
casc, the specific allegation of the defsn- 
dants-appellants is that the plaintiff, by 
reason of the sccond notification, should 
be presumed to have discovered the mis- 
take in the carlier payments on that very 
date. This contention isnot an untea- 
sonable contention; for it is . always 
necessary for Courts to be satisfied with the 
reasonablencss ‘within: reach... It cannot 
be said that the-contention of the appel- 
lants that on the date when’ the second 
notification became effuctive, the plain- 
tiff should be decmed to have discovered 
the mistake, is an-untcasonable conten- 
tion or conclusion. ok 


i8. We have already scen Exhibit A-1.' 


The plaintiff was making enquiries and it 
was only. pursuant, to such cnquirics 
that the defendant wrotc‘Exhibit A-1 in 
reply. It cannot, thercfore, be said that 
Exhibit A-1 gave any cause of action at 
all to the plaintiff. On the other hand, 
it would be fair to assume that the enqui- 
ries which the plaintiff was making 
prior to the date-when Exhibit A-1 was 
written by the dcfuncdants, was in rela- 
tion to the refund of the cess paid by it 
under a mistake. The plaintiff avoids 
the box. It docs not even explain as to 
what was.the nature of the enquitics 1r ade. 
It is no doubt well cstablished that the 
word ‘mistake’? appearing in scction 
79-of the Indian Gontract Act takcs into 
its fold sristake of fact as well as law and 
would entitle a litigant to rccovcr cven a 
tax, ifit is established, that such a payment 
has been made by the party labouring un- 
der a mistake of law. (Sce Sales-tax Offi- 
cer, Benaras and others v. Mukundlol Saraf*. 
When the plaintiff alleged a mistake in 
this case and particularly stated that it 
discovered such a mistake on a particular 


“4, 1959 S.G.J. 53: 1959 S.C.R. 1350; 


A.LR. 1959 S.C. 135. 


learned , 


ee 


i 
date, the initial burden would be on it to 
lead evidence, prima facie at any rate to 
establish the date of discovery of such a 
mistake. It is only in extraordinary cascs 
where the plaintiffs are emphatic and 
the defendants avoid answering a spccific 
claim as to the date of discovery or- know- 
ledge, the Courts in their discretion might 
dispense with the further proof of the date 
of acquisition of such knowledge or date 
of discovery. See Sri Kishan v. Ghananand?, 
We have already referred to the fact that 
the plaintiff has avoided the box. The 
Bombay High Court in Martandv, Radhabaz”, 
relying upon Sapdar Gurbaksh v. Gurdial 


Singh®, observed thus :- 


“Tt is the bounden duty of a patty per” 
sonally knowing the facts and circum- 
stances, to give cvidence on his own 
behalf and to submit to . cross-examina- 
tion and hison-appcarance as a witness 
would be the. strongest possible 
circumstance which will go to discredit 
the truth,of-his case. ” 


Aftor giving our anxious consideration tó 
this subject, we are of the vicw that the 
suit is out of time, since the plaintiff should 
be deemed to have with reasonable dili- 
gence, discovered the mistake as to the 
mistaken payments on the date when the 
sccond notification was made and the suit 
having been. filed beyond thrce years from 
the said date, it is barred under Article 
24 of the Limitation Act. The learned 
Judge went wrong in having applicd a 
wrong principle and ultimately dccrcc- 
ing the suit. a 

19. The result is that the appeal is allowed, 
but in the peculiar circumstances, there 
will- be no order as to costs. 


RS. | Appeal: allowed. 
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THIRUNAVUKARASU 22.1 
IN. THE: HIGH COURT OF JUDI- 
CATURE AT MADRAS. ae 


~ 


PreseNnt.—S. Maharajan, 3: : 


Goodman and . Company, by . its 
Proprietor R. C. Mallikeswaran, 
having its Office No. 31, Jawaharlal 
Nehru Street, Pondicherry | p . 
.» Petitioner” 


D. - l 
R.S. Thicunavukarasu . Respondent. 


Limitation Act (XXXVI of 1963), Articles 
14, 68—Pondicherry—Suit for recovery of 
possession—Sale of, d'radio set—Sale price 
not paid—Suit: for recovery instituted after 

Act aphlies 
or local law applies. 


A suit was filed in Pondicherry for the 
recovery of possession; ofa radio set from ~ 
the defendant or in the alternative, for 
the recovery of Rs. 450 being the value 
thereof. The radio set ‘was. sold in 
July, 1965 but the suit was filed only 
on 23rd February, 1971: The trial 
Gourt relying o" Articles 14 and 68 of 
the Limitation Act, 1963, held that the 
suit ‘was barred by limitation. 'The 
plaintiff preferred a revision. ` 


Held: The saving provisios of the Limita- 
tiou Act, 1963 makes it clear that afl 
French enactments relating ‘to limita- 
tiou, which were is force in the Union 
Territory of Pondicherry. at the time 
the Limitation’ Act, 1963 came into 
force shall comtinue to be in force, with 


‘this difference, namely that the periods 


of limitation: prescribed ï» the local law 
must continue to apply as if such Periods 
were the periods prescribed by the 
schedule to the Indian Limitation Act, 
1963 and for the purpose of determining 
any period of limitation prescribed for, 
any suit, appeal or application by any 
special; or local law, the provisions 
contained in sections 4 to 24 (inclusive) 
shall apply on condition, that those pto- 
visions are not expressly excluded by 
such, special or local Jaw as has been 


_ in force in the Union Territory of Poñdi- 


[Para. 5.] 


cherry. +: 





No. 623 of 1972 (P). ° 
by bt tk March, 1976, 


299 
The last paragraph of Article-2272 of 
the Code Civil says that actions filed by 
a merchant for goods sold by them partı- 
cularly to no1-mercha its shall be extin- 
guished by the lapse of:two years.. The 
suit having’ been filed’ 0.1.23rd February, 
1971-is clearly-barred by the local-law 
of limitation. S Fe. [P ara 6] 
Case referred to:— 

Municipal Gouncil, Palai v. T. J. Josep’, 
(1964) 2-S.C.R..87: (1964). 2 S5.G.J. 
- 759 : A.L.R. 1963 S.G..156T. i 

Petition under section 25 of Act IX of 
1887 praying the High Court to revise 
the Decree ‘of the Court:of the Principal 


District ‘Munsif, Pondicherry dated 11th. 


January, 1972 and passed -in. S.C. No. 
54 of 1971. 


F. Stanislas, for Petitioner. . | 
Government Pleader, for Pondicherry. , 
K. Parasaran, for Union of India. l 
The Court delivered the following . 


Jupement.—The plaintiff, Goodman and 
Company, by its ` proprietor Mallikes- 
warar has filed this revision “petition 
against the judgment of the Principal 
District Munsif, Pondicherry, dismissing 
the plaintiff’s suit against. Thirunavu- 
karasu, the respondent . herein, with 
costs. ; rt ! i 


2. The suit itself was filed for recovery 
of possession of a radio set from the defe:- 
dant, or in the alternative, for recovery 
of Rs. 450 being the value thereof. The 
case of the plaintiff was that i the Month 
of July, 1965, the defe.dait came ‘to 
the. plai:tiff’s company’ for the purchase 
of a radio set. The plaintiff was willing 
to’sell the’ plaint'schedule radio set to 
the defendant, but the defenda’t ' said 
he would oksérve the’ fwictioning of 
the radio set.for 2 or 3 days.and if he’ 
was satisfied with the quality of the set,’ 
he, would’ pay for the same. * But ‘the 
defendant neither paid the money -nor 
returned the radio set.’ The suit itself 
was filed on 23rd February, 1971.'- The- 
defenrdait denied the plait allegatio:y’ 
and said that the radio had been gifted 
to him in 1965 for the services rendered 
hy him ta the plaintiffs company. 
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He also contended that the plaintiff’s 
claim was barred by. limitation. 


3. The Gourt below, relying upon 
Articles 14 and 68 of.the Indian Lir ita- 
tio Act of 1963, held that the suit nat 
haviyg been filed within three ` years, 
was barred by time. 


4: It is against “this judgment, ‘the 
plaintiff has preferred this revision peti- 
tion.. As some important questions of 
law are in volvedin this-case, I directed 
notice to issue to the “Government 
Pleader, Pondicherry as well as ‘to the 
Standing -Counsel - for‘ the Central 
Government, Mr. K. Parasaran. 


5. Mr. Parasaran appeared ad, argued 
the questions of law with his usual 
thorouglitess. The main questio“ that 
arises for consideration is whether the 
period of limitatioù prescribed “by the 
Limitation Act, “1963, applies to the 
facts of this case, or that prescribed by 
the Gode Civil. The suit dealing took 
place in July, 1965.: The de jure merger 
of the erstwhile French Indian territory 
took place on 16th August, 1962. Under 
section ‘4 of the Pondicherry (Adminis- 
tration) Act, 1962 which came into force 
on. 6th December, 1962, it was provided 
as follows: = ae ; 


(1) All laws in force: immediately 


before the appointed day in- the 
former French , Establishments or any 


part thereof shall continue to be in 


force in Pondicherry until amended 
or repealed by a competent Legisla- 
- ture or other competent authority. 


(‘Appointed day’ has been defined 
in section 2 (b) of the Act to mean 
the ‘16th day of August, 1962, being 
the date of entry into force of the 
Treaty of Cession between India and 
Frasice.)”’ 


There is a proviso to clause (1) of section 
4 which says that references in any such 
law to the President or Government of 


the French Republic shall be construed - 


as references to the Gentral Government, 
references to the Governor of the French 
Establishments in India, to the Gom- 
missioner of the Republic for the French 
Establishments in India, -to the >Chief 
Commissioner for the French Establish- 


ee 


it} 


ments, to. the Chief GCommissiover of ‘the 


State of Pondicherry or to ‘the Chief. 


Gommissioner, Pondicherry,“ shall ' “be 
construed. as references- to: the Adminis- 
trator `of Pondicherry|and 'referewces 
to the State of Pondicherry shall ‘be 
construed as references to Po:dicherry. 
Clause (2) of section 4 of'the Pondicherry 
(Administration) Act prescribes that for 
the purpose’ of facilitating the appli- 
cation of any such lawin relation to 
the administratiox of Pondicherry and 
for the purpose of bringing ‘the, provi- 
sions of any such law into accord ‘with 
the provisions: of the Gonstitution, the 
Central Government may, within three 
years from the appointed day,: by order, 
make such adaptations and modifications, 
whether by way of repeal or amevdment, 
as may be necessary Or expedient, and 
thereupon every- such law shall have 
effect subject to the adaptations ard 
modifications so made. By the Four- 
teenth Amendmert to the Constitution, 
which care into force on 28th December, 


1962, ia the First Schedule to the Consti-, 


tutio under the heading “II.. THE 
UNION TERRITORIES”, after entry 
8,- the following entry was inserted, 
namelyi Zt ea ma 
- 9, Pondicherry: “The territories which 
immediately before the sixteeuth day 
of August, °62, were comprised” in 
the French Establishments it India 
known as’Pondicherry, Karaikal, Mahe 
-and Yanam.””, *~ ` : | i 
The Government of: Union Territories 
Act, 1963 was passed by Parliament 
and it received the assent of the President 
on the 10th May of 1963,-whereby pro- 
vision was Made for legislative Assemblies 
and Ministers for thé Union Territories 
including the Union Territory of Pondi- 
cherry. It is important to remember 
that when ithe Limitation Act,’ 1963) was 
passed by Parliament om:5th October; 
1963, the Urion Territory.of Pondicherry 
had. . already. :become:‘part of: India: 
Clause (2) of section :1:of the: Limitation 
Act, 1963, says that-:it extends to thë 
whole .óf. India.. except :the.: State'' of 
Jammu aid Kashmir. It- would, there- 
fore, follow that the Union: Territory: of 
Pondicherry having -become` -part of 
India, the Limitation -Act automatically 
extended to. Pondicherry.. No. doubt, 
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under clause (3) of section 1 cf the Limi- 
tation ‘Act, it- shall- come into force on 
such date: as the Ce:itral Government 
may, ` by ~ notification’ in the’ Official 
Gazette, appoint. By S.O. -3118 of the 
Ministry ‘of Law; Legislative Depart- 
ment, dated 29th October, 1963, the 
Central Govérnment’ appointed ‘'the Ist 
day of January,’ 1964, as the daté on 
which the said Act shall come into force. 
It may,- therefore,, be, taken that the 
Limitation Act, 1963, came into force 
in the Union Territory of Pondicherry 
on the’ Ist day cf January, 1964. It is 
necessary Now to ‘find out if, by virtue 
of the provision Of the Limitation Act, 
1963, the French Law of- Limitation; 
which had been in force, till the Ist day 
of January, 1964,-was in” any manner 
repealed or modified. Reference may 
be made in this connéction to section 29 
of the Indian Limitation Act, 1963 
clause (2) of which says: | 


“Where any special or local law pres- 
. cribes for any Suit,. appeal or appli-. 
, cation a period of limitatior different 

from the - period’ prescribed-by the 
: Schedule, the: provisions of section 3 
-shall apply as if such period were the 
. period prescribed by the Schedule 
".and for the purpose .of determining 
. any: period of limitation prescribed 
‘ for any suit, appeal or application by 
n any special or local Jaw, the provisions 

contaited in sections 4 to 24 (inclu- 

sive) shall apply only in’so far as, and 
:ta the extent to which they are not. 

expressly excluded by such‘ special 
_ or local law.” fo. ne 


l . 
As, reference is made ia ‘clause (2) of 
section 29 to section 3 of the Limitation, 
Act, ‘it is necessary to abstract clause 
(1) of that section, which alone is rele- 
vaut for -the present purpose and which, 
rus as follaws:— l fae ; 
, “(1) Subject to, the ‘provisions éon- 
- tained in sections'4 to. 24 (inclusive), 
“every suit‘instituted, appeal preferred, 
‘aad applicatioy made 'after the pres- 
~ cribed ‘period’ shall be dismissed, 
, although’ limitation has not béen set 
up as a defence.” SS Oe 
Clause (2) Of section 3 defines when a suit 
should be deemed to have been jnstj- 
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tuted and-when a claim by way of sets, 
off or a counter claim shell be treated, 
as a separate suit and shall be deemed .to 
have been instituted. The cumulative 
effect of section 3 and section 29 (2) of. 
the Limitation Act is that where any 
special or local law prescribed for a 
proceeding a period of limitation diffe-, 
rent from that prescribed by the Schedule, 
the provisions of section 3 shall apply as 
if such period were the period prescrib- 
ed by the schedule, and for the purpose 
of determining the period of limitation 
prescribed for.any proceeding ,by any 


special or local law, the , provisions 
contained in- sections 4 to 24 shall 
apply -to the ¢Xtent to which they 


are not expressly excluded by such special 
or local law. Mr. Parasaran, learned 
counsel for the Central Government 
concedes that the periods of limitation 
prescribed by the-French Code Civil 
have in no manner been repealed by, 
the Indian Limitation Act, though, no 
doubt, pérsons governed by the Code 
Givil will get the additional - benefit: of 
the provisions of sections 4 to 24 of the 
Limitation Act to the extent to which 
those provisions are not expressly cx- 
cluded by the Code Civil or special or 
local:law. In support of this concession 
he ` points out that all that section 32 of 
the Indian Limitation Act seeks to repeal 
is the Indian Limitation Act, 1908, and 
no other law. In further: support -of 
this concession, he refers to section 30 
of the Limitation Act, 1963, which takes 
the precaution of providing that any suit 
for which'the period òf limitation under 
the Limitation Act, 1963, is shorter than 
the period of limitation prescribed by 
the Indian’ Limitation Act, 1908, may 
be instituted within a period of five years 
next after the commencement of the 
1963 Act or within a period prescribed 
for such suit by the Indian Limitation 
Act, 1908, whichever period expires 
earlier. It-is further conceded by him 
that the French Code Civil is a local 
law or a special law within. the meaning 
of section 29 of the Limitation; Act, :1963. 
In support of this view, reference is made 
by, him to Halsbury’s Laws :of England, 
Third Edition, Volume 36, page 363 
paragraph 533, which deals with- 
*General,: local’ and personal . statutes”’ 
and.adds; 
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“The classification of statutes into 
general, local and personal is a ‘classi- 
fication based on. the extent of their 
operation. A statute is said to be 
general if it applies to the whole com- 


munity, local if it is limited in respect: 


of area,, personal if it is limited in 
respect of individuals. : s 


Examples of local statutes are those 
, conferring on particular local autho- 
rities powers not enjoyed by local 
. authorities generally; those establish- 
ing particular bodies for the perfor- 


mance of. purely local functions; those ` 


authorising the carrying out of parti- 
cular works by bodies, for example 
authorities carrying on nationalised 
undertakings or commercial concerns, 
whose overall functions may not be 
of.a. purely local nature; and those 
- relating to particular charitable and 
educational foundations 
tutions.” 
oe T 

In Municipal Council, Palai v. T. F. Foseph?, 
the Supreme Court has observed as 
follows: 


“ʻA general statute, applies to all 
persons and localities within its juris- 
diction and scope as distinguished from 
a special one which in-its operation 
-is confined to a particular locality 
and, therefore, where it is doubtful 
whether the special statute was intend- 
ed to be repealed by the general 
statute the Court shauld try to give 
effect' to both the enactments as far 
' as possible.” ~ D 


The saving provisions of the Limitation 
Act,,1963, make it clear that all French 
enactments relating to limitation, which 
were in force in the Union Territory of 
Pondicherry, at, the time the Limitation 
Act, 1963, came into forċe shall continue 
to.be in force, with this difference, 
namely, that the periòds of limitation 
prescribed. in the local laws must con- 
tinue to‘: apply asJif-such periods were 
the periods prescribed by the’ Schedule 
to the Indian Limitation Act, 1963, ‘and 
for the''purpose of determining. any 
period of limitation prescribed for any 


a 





1. (1964) "2 S.G.J 759: (1964) 


S.CLR, 
87 at 99: A,I,R, 1963S,C, 156l; ie 


and . ,insti-. 


Hs 


Il) 


suit, appeal or application by- any 
special or local law, the provisions -con- 
tained in sections 4 to 24 (inclusive) 
shall apply on condition that. those 
provisions -are not expressly excluded by 
such special or-local law as has been in 
force in the Union Territory of Pondi- 
cherry. a 


4 
6. This ‘being the legal situation, I 
shall next proceed to consider which 
provision of the local law applies to the 
Suit transaction. The plaintiff’s ‘claim 
in this case is‘one for the recovery of the 
price of a radio, The penultimate 
paragraph óf Article 2272 of the Code 
Givil says that suits filed by physicians, 
surgeons, dentists, midwives and phar- 
macists for their visits, operations and 
medicaments shall become’ barred by 
efflux of two years, The last paragraph 
of Article 2272 says that action filed by 
merchants for goods sold_by them parti- 
cularly to non-merchants shall be extin- 
guished by'the lapse of two years. Mr. 
Stanislas,. is fair enough to concede that 
this is the local law of limitation which 
would govern this action. It would 
then follow that the suit having been 
filed.on 23rd February, 1971 that is 
to say, more than five’ years after the 
time of the disputed transaction (July 
1965), it is clearly barred by the local 
law of limitation. In the Court below, 
reliance was placed by the petitioner 
upon Article 2262 of the Gode’ Civil, 
which prescribes that all rights of action 
whether in rem or in personam . are 
extitguished by prescriptio: after thirty 
years and the person who sets up a title 
by prescription for thirty years is Not 
obliged to rely on any title; nor can a 
plea alleging bad faith be set up. I fail 
to see how this general, Article could 
apply to the plaintiff’s action, when the 
special Article 2272 is clearly appli- 
cable thereto, The Court below rejec- 
ted the plaintiff’s claim, not on the 
ground that Article 2262 is ‘not ‘appli- 
cable, but on the ground that Articles 14 
aud 68 of the Indian Limitation Act, 
1963, would apply to the suit; and’ the 
suit having been filed more than three 
years after the transaction is barred uader 
those Articles of the Indian Limitation 
Act. The reason given by -the lower 
Gourt for holding that the- -plaintiff’s 
“L J—29 
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claim is barréd is clearly wrong, though 
its conclusion can be supported upon the 
reasoning ‘adopted and the conclusions 
recorded by me. I, therefore, hold this 
petition fails, which will coñsequently 
Stand dismissed. “As the respondent is 
unrepresented I make no order as to 
costs. ‘However, as’ counsel appeared 
on behalf of the. Gentral Government 
as well as‘on behalf of the Union Territory 
of Pondicherry, I thik it fair to fix 
counsel’s ‘fee at Rs. 250 each, 


7. This petition having been posted 
on Friday the nineteenth day of March, 
1976, for being mentioned before the 
Hon’ble Mr. Justice Suryamurthi, in 
the: presence of the aforesaid advocates, 
the Court made the following 


ORDER. The counsel’s fee appears to 
have been fixed for the purpose of enabl- 
ing the respective counsel to collect 
their fee from the respective Govern- 
ment, 





S.J. Petition 

dismissed. 
IN THE -HIGH ‘COURT OF JUDI- 
‘GATURE AT MADRAS. 


Presenr.—T. Ramaprasada Rao and $. 
Ratnavel- Pandian, 77. 


Pattusami Padayachi- .. Appellant® 


U, 
Mullaiammal and others ` 
Respondents. 


(A) Deed—Interpreta tion—Principles to be 


followed. 


: (B) “Hindu ` Law— Joint family property ‘in 


the name of female memher—Whether joint 
family property—Burden of proof. 


+6 
The nomenclature or phraseology. used 
‘by the parties ought not to be the sole 
guide to understand adocument. The 
document ‘has to be cansidered as a 
whole without taking’ one or the other 
of the sentences therein torn out of the 
context to find the intention of the 
parties., - [ Para. 13.] 


a 
-—- 
~ 


* Appeal No. 436 0f1971. 17th December, 1975, 
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The properties purchased by one or other 
of the members of a coparcenary: or joint 
family when the family is joint cannot 
as a matter of course be treated as joint 
family property. The coparcener who 
challenges such title in the member and 
Pleads that they should, also be brought 
to the hotch-pot ought to establish by 
cogent and Mature evidence that there 
was enough surplusincome which was 
available in the joint family and which 
positively could be the foundation for 
such annexures made by one or the 
other of the members of the joint family. 
In all cases definite proof is required 
that the further purchase in thé. names 
of Joint family rembers ought .to have 
been Made and could not have been 
made otherwise than from the surplus 
income of the family. For a greater 
reason the rule is made strict in the case 
of properties in the name of ‘female 
members. The fact that a_. female 
member in a joint family has properties 
in her own name would not necessarily 
Jead to the conclusion that the origin 
of such properties should be traced to 
the joint family or to the income from 
the joint. family, inasmuch as the stri- 
dhanam property of a,female and pos- 
Session Of property by her have been 
recognised from ancient times. . . 


(Para. 18.] 
‘Case referred to:— ~ 


Nagayasami Naidu v. Kochadai Naidu’ 
(1970) 1 M.L.J. 105 : L.R. (1969) 1 
Mad. 459 : 81 L.W: 436 : A:LR. 1969 
Mad. 329. 


Appeal against the decree of the Court 
of the Subordinate Judge, Ghidambaram 
in Original Suit No. 86 of 1967. ` 

` R. Gopalaseami Ayyangar and M. Srini- 
‘vasan, for Appellant. ae) wy 


V. Ratnam, for Respondents. `- 


The Judgment of the Court was delivered 
by f oe 

Ramiprasada Rao, F.—The plaintif, in 
O.S. No. 86 of 1967 on the file of. the 
Subordinate Judge of Chidambaram, is 
the appellant. Muthusami Padayachi 
is the common ancestor. He married 
twice and his senior wife - is called 
Pattathammal and his- second , wife 
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was known as Pattayee. Muthusami 
Padayachi originally belonged to Silarr-. 
bur in Trichi district. He had two sons 
through his first wife, who are the 
husband. of the first defendant in the 
action and the 4th defendant herein. 
The plaintiff is the son through the 
junior wife. The senior wife died in 
or about 1940 and the junior wife in 
1943,. Though  Muthusami ' Padayachi 
left a daughter through his first wife, 
she died leaving aiminor daughter who 
also died in 1949. Muthusami Pada- 
yachi, therefore, left behind him surviv- 
ing -the first defendant’s husband. as 
the eldest son, the 4th defendant and the 
plaintiff as his second and third sons. 
Muthusari Padayachi originally belong- 
ed to Silambur and it is common ground 
that he divided his ancestral properties 
with his brothers and he secured consi- 
derable properties in the village of 
Silambur. After he married his first 
wife, who was a-native of Tholuvur he 
shifted to the said village. The. plain- 
tiffis case is that though’ Muthusami 
Padayachi shifted to Tholuvur, he had 
considerable income’ fron the joint 
family properties and with the assistance 
of such properties, .he’ purchased various 
properties in the name of his senior wife 
at Tholuvur and those properties; though 
standing in the name Of the senior o? the 
first wife Pattathammal, should for all 
purposes be deemed to be the family 
properties: and Pattathammal was only 
a benamidar. On the foot of the said 
allegations and also on the ground that 
Muthusami Padayachi died without 
effecting a partition, the plaintiff filed the 
action for declaration that he is entitled 
to one-third share in all the properties 
mentioned in the plaint schedules A to 
E and for a partition and separate 
possession and allotment of the, shares 
of himself, the first defendant’s branch 
and the 4th defendant’s branch. Accord- 
ing to the plaintiff, such properties are 
partible properties amongst the three 
branches referred to above. The plain- 
tiff, of course, gave several details, 
regarding the Manner and the method 
of purchase of various items of properties 
in the schedules -by Muthusami Pada- 
yachi and claimed his share therein. , . 


a. Defendants 1 to 3 filed a common 
written statement. According to them; 


it} - 


the ancestral -properties acquired ‘Ly 
Muthusami Padayachi in a -partition 
between himself and his brothers were 
rain-fed lands ofan extent of 18 acres and 
incapable of. yielding any income. iThey 
would aver thatthe income was_not even 
enough to maintain the family and conse- 
quently the -suggestion of ‘the plaintiff 
that ‘Muthusami- Padayachi ‘purchased 
a further extent of 21 acres and built ùp a 
house in Tholuvur from the income of 
the Silambur lands is only a myth. They, 
therefore, deny that such of those proper- 
ties which stood in the name of Pattatham- 
mal are not to be brought tothe hotch-pot 
for division and that the plaintiff wrongly 
included those properties as partible 
properties. The defendants had claimed 
that Muthusami Padayachi’s first wife, 
Pattathammal,’ belonged to a very rich 
and affluent family and the’ properties 
which stood inher name were all settled 
òn her, or provided to her by her father 
and her ancestors and that Muthusami 
never contributed any money towards the 
Purchase of the said properties. We aré 
not setting out herein, the various iterrs 
of properties. contained in the’ suit 
schedules which are.referred to by the 
plaintiff as family properties, but by defen- 
dants as: Pattayee Ammal’s : properties 
and which,-according to them, are not 
partible amongst the sharers of the joint 
family of which Muthusari Padayachi 
was the ancestor. This is so because, no 
particular argument was addressed before 
us on any identifiable item of the sche- 
dules as having been purchased by Muthu- 
sami Padayachi ata particular point of 
time from and out of the income of the joint 
family or that he provided the necessary 
funds for their purchase, but got them in 
the nawe of the senior wife. The main 
defence is that prior to his death in the 
year 1962, Muthusami orally effected a 
partition of the joint family properties 
amongst his three sons and he has made a 
fair division of. the’ propertiés in the 
family. It is claimed that the lands in 
Silambur village, which’ was the ancestral 
village, were allotted to the share of the 
4th defendant who was.also fostered iby 
one of the brothers of Muthusami - Pada- 
yachi, one Sepperumal Padayachi and 
the other: properties in Tholuvur wére 
allotted to the shares of: Krishnasami; 
the husband of the first defendant and ‘the 
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Plaintiff. Muthusamt Padayachi also 
made, it, clear that the properties which 
“stood in the name of this first wife Pattayee 
in the village of Tholuvur were to be 
taken by, her own sons, viz., 4th defendant 
and ‚the. Ist’ defendant’s husband, the 
Plaintiff being not entitled to. a share 
therein. Furthering such a defence, defen- 
dants 1 to3 would say . that.in pursuance 
of the said arrangement the sharers. wha 
were put.in possession of their respective 
properties so, allotted in such an oral 
partition effected by the common ancestor 
and in order to avoid any inconvenience 
in the matter of raising funds on their 
awn respective shares obtained in such 
an oral partition, a record of such a prior 
arrangement was made under Exhibit 
B-l, dated 30th September, 1964 which is ~ 
characterised as “ Attavanai”’. Accord- 
ing to, the defendants, including the 4th 
defendant, Exhibit B-l is a record of a 
past transaction and that in it the proper- 
ties, taken over by the plaintiff on the one 
hand, the'lst defendant’s husband and the 
4th. defendant on the other, were all 
detailéd and delineated and that this was 
only in evidence and substantiation of - 
such evidence of possession of each of the 
sharers ever since the: oral partition 
effected by the common ancestor. Defen- 
dants would add that ever since 1962, 
after the death of Muthusami Padayachi 
each ofthe branches were in enjoyment of 
their respective shares so allotted in the 
Oral petition and so delineated in Exhibit 
B-1 and were paying the kist separately 
and enjoying the properties as absolute 
owners thereof besides’ alienating them 
for their necessity, benefit and convenience. 
The defendants 1, 2 and 3 referred to a 
settlement effected by Krishnasami the 
eldest son of his wife and children and 
also to the factthat.the said Krishnasami, 
out of his own, funds, acquired some 1 ore 
properties which the plaintiff has claimed 
as partible properties in the schedules 
and that some of such items have been 
alienated by the Ist defendant and thatthe 
alienees are in possession of such proper- 
ties. - They refuted. the allegation that such 
properties . purchased by. . Krishnasami 
after the oral partition were so. purchased 
benami in the name. of his wife and that 
, those items’ are.also to be brought. into 
the hotch-pot for division.. The defen- 
dants,.1 to! 3 refer to the various aliena- 
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tions made by the plaintiff and other 
sharers which were alienations fully sup- 
ported by consideration and maintained 
that such properties so alienated by each 
of the branches are in the possession ofthe 
alienees without any interruption, claim 
or demand by the sharers. Defendants 
also would claim that at or about the time 
when the oral partition was effected by the 
common ancestor Muthiah Padayachi, he 
divided the movables also’as between his 
sons which included the outstandings due 
to the far ily as well. They refer to the 
allotment of some of the outstandings in 


favour of the plaintiff who is said to have: 


collected and appropriated the same for 
‘himself. They would aver that the other 
outstandings which were taken over by 
the other sharers were recovered by them 
-andin some cases by instituting suits for 
realisation thereof. In _ those’ circum- 
stances, the defendants would contend 
that the plaintiff is estopped by his admis- 
sion and conduct from claiming any share 
in either the immovable or movable pro- 
perties which’ originally belonged to 
Muthusami Padayachi and would finally 
rest their claim on Exhibit B-1 and deny 
that the plaintiff is entitled to a second 
partition of already partitioncd joint 
‘family properties. 1 2 


3. The 4th defendant in his independent 
written statement would repeat the alle- 
gations made by defendants l to 3. He 
would in particular refer to the oral par- 
‘tition made by Muthusami as also to the 
** Attavanai’’. Exhibit B-l, and would 
say that each of the sans of Muthtsami 
Padayachi took over towards their res- 
pective shares the properties allotted by 
their father and that a division ‘of the 
movables also had been effected and that 
therefore the plaintiff’sclaim for a parti- 
tion and separate possession of the alleged 
joint family properties as claimed by him 
has to be denied and the suit dismissed. 


4. The other defendants in the action are 
-alienees who claim that they are bona fide 
purchasers for value and refute the claim 
of the ‘plaintiff that the properties sa 
purchased by them are to be deem- 
ed as joint:family properties. The lower 
Court has summarised as far as possible 
the defence of each of the alienees and it 
is unnecessary for us to recapitulate and 
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reiterate them again. The plaintiff, at 
one stage, has given up defendants 16. to 
18. 


5. The following issues were framed on 
the above necessary pleadings :— 


(1) Whether the partition list set up by 
defendants:1 to 4 and other contesting 
defendants is true and valid? .. 


(2) Whether the other items in the plaint 


A schedule excepting items 1 to 5, 9 and 
21 belonged to Muthusami Padayachi ? ' 


(3) Whether iter’ 23 of plaint A schedule 
‘was purchased in the name of the 5th 
defendant by the 4th defendant benami 
and ‘for the benefit of the 4th defendant 
and his brothers with their family funds? 


(4) Whether the other items of plaint B 
schedule excepting items 1, to 22 are the 
family properties of the plaintiff and his 
two brothers ? 


(5) Whether the items said to have been 
purchased in the name of Pattathammal 
the first wife of Muthusami are benami 
and purchased by Muthusami with his 
own funds and for his own benefit? . 


(6) Whether the C schedule properties 
belonged to Sampooranathammal, 
Muthusami’s sister and purchased in 
Muthusami’s name. benami for her 
benefit ? a 


(7) Whether the partition set up even 
during the life time of Muthusamj 
himself in 1962 is true? - 


(8) What are the outstandings and 
movables available for partition belong- 
ing tothe family of plaintiff and his 
two brothers? ` 2. ` 


(9). Whether the suit for partition is not 
maintainable? ` ig 


(10) Whether the plaintiff is entitled to 
any and what accounting from the Ist 
defendant and from out of the assets of 
Krishnasami ? a l 


(11) Whether defendants 12 and 16 to-18 
are necessary parties to the suit ? 5 
(12) Whether'the various alienations by 
the contesting defendants are true, valid 
and'binding on the plaintiff ts i 


ifj 


(13) Whether the settlement by Krishna- 
sami in favour of defendants 1 to 3 is true, 
valid and binding'on the plaintiff ?._ 


(14) To what relief “is, the plaintiff 
entitled ? | - EES, : 

6- The lower Court upheld the conten- 
tions of the defendants that there was an 
oral partition which was made by Muthu- 
swami Padayachi when he was alive and 
that the said partition. was not unequal 
and that the plaintiff along with the- lst 


defendant’s husband and the 4th defen- 
dant werein independent possession and - 


management of such properties in accord-. 


ance with the said oral partition so” 


effected by the father and that the plain- 
tiff alienated several of such properties 
pursuant to the “ Attavanai’’, Exhibit 
B-1, which he characterised as a record 
of a past transaction and ‘in those circum- 
stances totally accepted the defendants’ 
contention and dismissed the suit. ‘; | 


4. The plaintiff has come up in appeal. l 
Mr. Gopalaswami Iyengar, learned ‘coun-' 
sel for the appellant, characterises Exhibit 


. B-1 as an instrument on which no réliance 
can be placed as it is inadmissible in’ evi- 
dence, being a' document which is compul- 
sorily registerable and which on its own 
force created title in the executants of the 
said documents. Even otherwise, 
would say that the oral partition referred 
to by defendants even if true, is an un- 
equal one and the properties which stood 
in the name of-Pattathammal and which 
were purchased in the village of Tholuvur, 
are to be considered and deemed as pro- 
perties held by her benami for the benefit 
of the family and in any event should in 
the circumstances be treated as annexures 
to family properties, they having -been 
purchased from the surplus income of the 
family properties. He referred to several 
improbabilities which surround. the 
alleged Oral partition. 


8. Firstly, he pointed out that in a civil 
- litigation the 4th defendant who was 
brought on record as the legal representa- 
tive of Muthusami,Padayachi would say 
in Exhibit A-10 that the family was a 
Adus bub. Secondly, his con- 
tention is that Exhibit B-1 does not con- 
tain the signature of the plaintiff and the 
writing showing that it is his signature is 
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a forgery. He would also refer to the 
language of Exhibit B-1 itself which refers 
to the fact that each of the allottees-in 
the said document should take the pro- 
perties and enjoy them hereafter as ak so- 
lute owners thereof. - The exact language 
referred to and relied upon by the learned 
counsel is contained in the various 
schedules to Exhibit B-l. As an 
illustration we would say : ‘* er, gjudit 
Qsrggéacr 1. Bur Amayas w 
LiGhLuiTFE ALU Career 19 ws Sy 
etc.” Based on this expression in Exhibit 
B-1, it is contended that the conferment 
of title in immovable property springs 
from another recital in Exhibit B-l and 
that therefore, it is doubtful- whether 
there was an earlier oral partition at all. 
Thirdly, it is said that the very recitals 
extracted above give the impression that 
the document, Exhibit B-1, is inadmissible 
in evidence as it touches on rights in 
immovable property and is compulsorily 
registerable. As such no oral evidence 
could be Jet in under section 91 of the 
Evidence Act:to project the enforceability 
or implementability of Exhibit B-I, 
Fourthly, it is said that the sa called parti- 
tion effected by the father is an unequal 
one and that there is no evidence that the 
movables which were large, according to- 
the plaintiff, were ever divided at all as 
between the sons of Muthusami Padayachi. 


9. Gountering the said contentions, Mr. 
Ratnam, learned ‘counsel for the respon- 
dents would say that excepting a bare 
suggestion and a serious suggestion indeed, 
that Exhibit B-l, does not contain his 
signature and that the writing in Exhibit 
B-1 as ifit is his signature is a forgery has 
not been processed through in a manner 
known to law by examining any expert, 
or by taking such efforts to establish that 
it -is not his: signature. Secondly - he. 
would say that there is no proof of surplus 
income from the joint family properties 
and as the presumption in law is that the 
properties standing in the name of a 
family member of a joint family should be 
presumed: to be her own properties unless 
proved to the contrary and in the absence 
of such proofin the instant case the pro- 
perties which stood in the name of 
Pattathammal in the village of Tholuvur 
should be ‘deemed to be her own proper- 
ties in which the plaintiff as a member of 
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the coparcenary cannot claim a right 
by birth. ‘Thirdly, he would say that the 
division of the properties is equal and 
there is every reason for the allotment of 
the properties in Silambur to the 4th 
defendant as he was by then being fostered 
and brought up by his uncle Sepperumal, 
who was none else than the brother of 
Muthuswami Padayachi and that “the 
properties which stood in the name of 
Pattathar mal were allotted to her own 
sons, viZ., lst defendant’s husband and the 


4th defendant. 


xo. After referring to the above instances 

which probabilise this scheme of division | 
of the properties among the heirs of 
Muthusami, he would say that the subse- 

quent conduct of each of the heirs `of 
Muthusawmi positively proves that there-. 
was an oral partition and that they were 
in separate and independent possession 

of such properties taken over by them . 
pursuant ta an oral partition -and the 

plaintiff cannot now complain: after 

having acted upon such an oral partition 

that there waSino partition at all. 


rr. On the legal objections against the | 
admissibility of Exhibit B-l, he would 
suggest that the docuinsnt of this kind 
in question ought to be considered as a 
whole and not in a truncated fashion and' 
certain recitals therein should not be torn 
out of the context so as to destroy the 


real effect and meaning of the entirety 


of the document. He referred to certain 
circumstances’ to establish that the 
movables ought to have been divided 
in the oral partition referred to and 
finally would say that Exhibit B-1 is the 
sheet-anchor on which: the parties rest 
their case and they not only relied upon 
it but acted upon it by alienating the 
same for the benefit of their respective 
families whenever they thought it fit, 
convenient and_ beneficial. He would, 
therefore, sustain the judgment of the 
Gourt below. | 


12. Weighing the contention of both the 
counsel we are satisfied that there’ was an 
oral partition effected by Muthusami 
Padayachi when he was alive and that 
ExhibitB-1 is only a record.of a past tran- 
saction and in the oral partition there was 
not only a division of immovable proper- 
ties belonging to the family but also the 
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movables and that the properties which 
stood in the name of Pattathammal 
which -were mainly in the village of 
Tholuvur were her own’ properties, in 
which the plaintiff did not acquire by 
any provision of law, any right by birth 
so as to. bring these properties also to the 
hotch-pot for being partitioned amongst 
the heirs of Muthusami Padayachi. Our. 
reasons are as follows :— a 


13. We shall now take up first the con- 
tention whether Exhibit B-1 contains the 
signature of the plaintiff and whether it 
is a true document and whether it requires’ 
compulsory registration. It isa cardinal 
principle ofinterpretation that the nomen- 
clature or phraseology used by the parties 
ought not to be the sole guide to under- 
stand the document. The entirety of the 
recitals in the document have to be taken 
into consideration as a whole without 
taking one or the other of the sentences 
therein torn out of its context and thus 
nd the intention of the parties by a whole- 
some consideration of the totality of the 
document. The intention. of, the parties, 
could be gathered not by harping upon 
and by making an accent on one or the 
other of the recitals therein but by a fair 
and equitable reading of the entire docu- 
ment as a whole. We are unable to 
agree with Mr. Gopalaswami Iyengar 
that the, unique recita] in Exhibit B-1 
in the schedules thereto which says that : 


Saayeorar i OLUTTA AJOL ' 
Gurgu 5}. gooraésaingyy UL 
UTA Amua LA 
aris} uwur gyu G cr ig. 
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should be literally understood as vesting 
clause . whereunder proprietary rights 
were conferred on each of those persons 
mentioned therein. These are purely 
descriptive recitals. When we look into- 
the text of Exhibit B-1, it is clear that-the . 
parties contemplated to make record ofa 
past transaction. As a matter of fact, 
the first defendant as D.W. 1 referred to 
certain inconveniences felt by the heirs of 
Muthusami Padayachi in the matter of 
borrowing monies on the properties taken 
over’ by them. This was given as the 
main reason for causing the “‘ Attavanai”’ 
to be brought out so that, on more clear 
and explicit terms the parties could em, 


Phasise the circumstances: under- which 
they came-into possession..of the ‘family 
properties and also establish their inde- 
pendent right over -it and contempora- 
neously prove that'-they: are ‘respectively. - 
the competent’ persons „to nalienate : or- 
borrow monies by dealing with:such pro-'. 
perties in their absolute -possession and» 
enjoyment.- This reason given by D.W. 1.. 
is rather convincing. In Exhibit B-1 ,a 
reference. is: made to the properties of 
Pattayee Ammal and how those :proper- ' 
ties were allotted to her own sons and how- 
the rest of the family properties were: 
divided by, their father as' between- the - 
other members, etc.. a . 


k 


14. Mr. ‘Gopalaswami ” Iyengar‘ again 
refers to another expression used in Exhibit 
Beli— ' ">: e a 
i ` 1 

Qin se sia r5 697 ut sus 
Lor Yor gA Sgh Ger ar’ 
AD SI. i deo. te 
` as a present intention of the executant to 
confer title in immovable . properties.. 


I 


Again, this sentence, cannot be,read de hors ... 


the .other. surrounding. circumstances’ of; 
the casé for which purpose. it is necessary : 
for us to look, into the conduct of the’ 
parties, the oral evidence let in and how 
the plaintiff. himself.dealt,. with Exhibit 
B-1. P F “ag B. pi p i 
15. The plaintif’s case is that the docu- 
ment is a forgery.: One who accuses the 
other ‘parties to the litigation’ of such a’ 
serious misdemeanour cannot be ~compla-’ 
cent without furthering his contention ‘and ' 
proving a’serious allegation like forgery. 
It is surprising in this case that the plain-- 
tiff has: not’ moved ‘his little finger, or. 
taken any steps-known to law to establish 


- - 


that Exhibit-B-1 is a forgery. 

16. As against this, we have the evidence 

of D.Ws. 1.to 3. D.W. 1 isnot inimical 

with the plaintiff. He is the writer.of the 

document. “He speaks‘ to ‘the fact that 

Exhibit B-l- was thought of in: order to“ 
enable.,the plaintiff, the 1st defendant’s 

husband and the 4th: defendant to. deal’ 
with the said properties by themselves: 
and as owners thereof; in order to make: 
such a past title which. vested in‘them in 

an oral partition, a formal: ‘* Attavanaj ” 

was thought of so as to delineate the pro- 

Perties secured by’each of them in. 
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` plaintiff, the Ist defendant’s 
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the’ quondam oraf partition. D.Ws. 2 
and 3’are attestors. “Nothing is suggested: : 
bythe plaintiff as against them. --It is, 
therefore, ‘very: difficult: for us-to discard 
Exhibit B-l-as a document which-is sus- 
picious ‘and.-a$'an instrument which: does- 
not contain thé signature of the plaintiff 
as sworm‘to’:by ‘him.’ We accept ‘the’ 
evidence of D.Ws. 1, 2 and 3 and would 
concur with. the trial Court and hold that: 
Exhibit B-1 does contain the signature- 
of: the „plaintif; . The lower Court was 
right in having irivoked -the normal rule 
of comparison. of signatures to find whe- 
‘ther: Exhibit B-1 was signed by the plain- 
tifi: or’ not...On such a comparison we 
find. that the signature in Exhibit B-] 
resembles the. signature of ‘the. plaintiff, 


t After such aw investigation and-which we 


characterise: as the right methodology to 
adopt in such ‘circumstances, the Court 
below found that Exhibit B-l is a validly: 


“+. executed document and was signed by'the 


husband and 
the 4th defendant. -` os eO t 
17. :Mr. ‘Gopalaswami Iyengar, how-` 
ever; says that even if it does contain the 
signature of the plaintiff, it is not admissi- 
ble, -in. :evidence...We: have already 
referred to. thë fact-that an instrument of 
this kind as-Exhibit B-1 should be inter- 
preted as a whole and not in a’‘truncated: 
fashion. Certain recitals therein ought 
not to: be “projected .to prominence to 
undefstand, the.real purpose of it. That 
there was an oral partition has "been 
accepted by us. That D.Ws: 1 to 3 who 
were present at the. time when Exhibit 
B-1 was entered into, speak to the decla- 
ration made by the parties that.there was 
such an oral partition when. the father was 
alive. If we accept, therefore; that there 
was an.oral partition, it is easy to find 
and gather the intention. of the parties in 
Exhibit B-1. : The recitals referred to by 


- 


Mr. .Gopalaswami Iyengar cannot:-take. 


away the real purpose ‘and intent which 
predominates Exhibit B-l.. We accept 
Exhibit B-l as a mere record of-a past 
event and which past event is referable 
to a prior oral partition effected by the 
father’ when he was alive. It, therefore, 
follows that Exhibit B-1 isnot a compul- 
sorily registerablé document and ‘that 
section 91 of the Evidence Act is not.a 
bar for letting in oral evidence regarding, 
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the recitals in Exhibit B-1 which is merely 
a record of-a past or quondam event. 
Exhibit B-l does not create: rights or 


touch upon rights either in immovable - 
or movable properties. :. We are ‚unable, ° 
therefore; to accept the -contention of Mr. . 


Gopalaswami Iyengar that ‘Exhibit B-1 
cannot be looked inta.for any purpose. 


18. The ‘main contention of the learned 
counsel for the appellant is that’ the: pro- 


perties in Tholuvur which stood'in the: 
name of Pattayee Ammal are to be, having ' 


regard to the affluence. of the family, 


treated as joint family properties.... The ' 


argument is attractive. No: doubt,. 
Muthusami Padayachi obtained about 18 
acres of land in the partition effected as 
between himself and his brothers. Pro-. 
bably, thé quantum of the'share obtained 


by Muthusami Padayachi was greater. ` 


But that by ‘itself does not lead: to the 
presumption that such a corpus of joint 
family properties would yield surplus 
income. 
the precaution to prove: that the family 
income from such properties obtatned by” 


Muthusami Padayachi was so abundant - 


that it always resulted in a surplus which - 
surplus could be utilised for further annexa" 
tions to erstwhile joint family properties. - 
Ithas now become almost ‘axiomatic that 
properties purchased by one or'the other 
of the members of a coparcenary or joint 
family when the family is joint cannot 
as a matter of course be treated as joint’ 
family property. The coparcener who‘ 
challenges such title in the mer ber and 
pleads that they should.also be brought ta ' 
the hotch-pot, ought to establish by cogent 
and mature evidence that there was 
enough surplus income which was avail- 
able in the joint family:and which positi-- 
vely could .be the foundation for such 
annexures made by one or the other of the 
members“ of the joint. family. . Im the 
absence of such nexus between the pur- 
chase price of the purchased properties 
and; the available surplus of the joint 
family, the presumption that the proper- 
ties in the names of the members of a 
coparcenary should automatically be-treat- 
ed as joint family properties would fail. 
In all cases definite proof is required that 
the further purchase in the nameés’ of 
joint family members ought to have been 
made and could not have, been made 
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The plaintiff: has not taken ` 


otherwise than from the surplus income of 
the family. For a greater reason, the rule 
is more strict in the case of properties in 
the name of female members. From 
time immemorial it has become customary 
amongst Hindus at any rate for females to|’ 
have properties of their own. Even our 


' Sastras describe such property ofa female;. 


as Stridhana property. Therefore, the 
concept thata female could own proper- 
ties of her own is an age-long concept. 
If this' concept therefore has been an 
accepted one from ages, then the fact thatl- 
a female member in a Joint family has 
properties in her own name would -not 
necessarily lead to the conclusion that 
the origin of such properties should be 
traced to the joint family or to the income 
from the joint family. This principle 
also is well established. 


19. In WNagayasami Naidu v. - Kochadai 
Naidu1, the Division Bench of this Court 
consisting of Ramamurti, J. and Alagiri- 
swami, J., 4s he then was, upheld the 
wholesome principle and said it is for the 
parties ‘who claim properties “as, joint 
family properties to specifically plead the 
particulars and details in the pleadings 
and establish the sanie by adducing neces- 
sary evidence. If there is no pleading’ 
and ifon the side of the plaintiffs there is . 
no ev'dence, there is no need for detailed ` 
scrutiny of the case of female members or 
persons claiming through them, as to the 
resources of the female members and as 
to how they acquired the properties in’ 
question. . More stronger language is not 
necessary to reject the contention cf the 
plaintiff in the instant case that the pro- 
perties which stood in the name of. 
Pattathammal are to be deemed and held 
as her own properties. Excepting for 
the bare ¿pse dixit of the plaintiff, there is 
no acceptable material for us to reject the: 
real title of Pattathanimal in the -proper-? 
ties purchased her in Tholuvur village. 
There is also evidence in this case that 
Pattathammal’s parents were rich and- 
that they provided the necessary funds to 
Pattathammal to purchase the properties. 
Incidentally the plaintiff’s case is that such ° 
properties were held by Pattathammal. 
benami for the family. The theory of 


1, (1970) 1 M.L.J. 105: 1-L.R. (1969) 1 Mad. 
459 : BI-L:W. 436: A.I.R.1969 Mad.329, 
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benami also depends on.express-pleadings 
followed up by clear proof. There: ‘is, 


of course,. pleadings in this case but proof" 


is completely absent. As argued -by 
Mr. Ratnam there was no necessity also 
for Muthusami Padayachi to purchase 
these properties in the name of his’ wife. 
By then, he became a divided miember and 
partitioned his share of, the properties of 
his ancestors.’ ‘It is not suggested that 
‘Muthusami was indebted and that he 
wanted to screen the properties from his 
creditors. Such reason is normally pre- 
sent in a case where properties are taken 
by “A” in the name of “B” . Either 
it is for the purpose of avoidance of cre- 


-ditors or for. love and affection. or for the. 


‘purpose ofaccelerating title in his-near and 
dear, the method of securing properties 
in fictitious names is resorted to. But in 
-the instant case, the plaintiff has miserably 
failed to establish that there was any.such 
occasion for Muthusami Padayachi to 
purchase these’ properties in the name-of 
his wife. Taking all these - circumstances 
into consideration; we are unable to accept 
“the contention of Mr. Gopalaswami 
Iyengar that the properties in Tholuvur 
village in the name of Pattathammal 


should be deemed to -be the properties 


held by her benami, but for the benefit 
‘of the -family. . 2 T 


20. `The aiternative case of Mr. Ratnam 
that even if Exhibit B-1 does not- clearly 
set out the’case of the parties, the conduct 
of the plaintiff and the other members' of 
the family ‘to establish that there was an 
oral partition is certainly worthy of. cre- 
dence: and acceptance. Under Exhibits 
B-16 to B-24, the plaintiff disposed of the 


various properties reciting therein ‘that‘he . 


secured the, properties in a partition and 
that he is the full owner thereof. Similar 
récitals are -contained in: Exhibits B-11 
+o B-15 which are the instruments under 
which the propérties of the family were 
alienated by the first defendant’s- husband. 
In fact, the Ist defendant herself under 
Exhibits B-7 to B-10 and B-27,sold certain 
properties on the ‘foot ‘of the ‘settlement 
made by her husband in her favour pur- 
suant to the oral partition effected. Such 
‘specific and proved conduct of the plain- 
tiff in. having treated the ' properties 
-allotted to him as his own properties and 
‘particularly the recitals made by him in 
M L J—30 
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-husband and the 4th defendant. 
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the various deeds that those properties 
are his properties and’ which he secured 
‘at a partition, are singular instances’ to 
-show ‘that the plaintiff. cannot approbate 
and reprobate and give up the oral 
partition set up by the defendants for the 
sake of a second partition in this action. 
ar. We ‘are unable to: accede to the 
contention of the learned counsel for the 
‘appellant that the-partition is not fair, 
‘butunequal. Muthusami Padayachi took 
‘the precaution of dividing the properties 
belonging to” Pattayee Ammal amongst 
her awn sons, viz., the first ee 

e 
gave a share to the plaintiff and the other 
‘twa sons in Silambur properties which 
were ancestral properties, after taking 


: into consideration the allotment made by 


him in favour of the sons through his frst 
wife. Excepting ‘for stating that the 


- partition is unequal or excepting for the 


plaintiff as P.W. 1 speaking about it, 


“there is nothing which suggests such in- 


equality. At this juncture, it would be 
convenient to refer to the evidence of 
P.W. 2. He is the Karnam of Tholuvur. 
He -refers to ‘the properties of Pattayee 
Ammal. -He proceeds to say that fatta 
‘of such properties stood in the name of 
-Pattayee Ammal.. He admits that for 


“a considerable time the properties which 


stood in the name of:Pattayee Ammal 


-have been transferred in the name of 
‘Krishnasamy Padayachi and the 4th 


defendant. As regards the properties in 
Silambur, he would admit that the plain- 
tiff on application has obtained a patta 
-over the properties-which he has obtained 
(obviously in the oral partition) in the 
village of Silambur. He also admits that 
the alienees from the plaintiff are in posses- 
-sion of the properties purchased by them. 
In the light of the evidence let in.by the 
-plaintiff it does not lie in -the mouth of 
P.W. 1 to still contend that there was no 
oral partition as pleaded by the plaintiff. 


Gh 


aa. The last, part of the case is whether 


there was a division as to movables. 
There are two circumstances, at any rate, 
.to support the defendants’ theory that- 
even the movables were divided at the 
time when.the oral -partition was effected, 
Exhibit A-69 was. one of the promissory 
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notes executed by P.W. 6 in favour of 
Muthusami Padayachi. After Muthu- 
sami Padayachi’s death, D.W. 1’s hysband 
filed a suit on the said promissory note in 


O.S. No. 621_of 1964, on the file of the ' 


District Munsif’s_Gourt, Vridhachalam 
and obtained a decree. Not satisfied 
with having obtained such a money decree, 
he brought the property of the judgment- 
debtor to sale and in the’ Court-auction 
held for that purpose, he purchased the 
-property. The plaintiff, who is So active, 


‘would not have kept quiet if-the pro-' 


jnissory note on which ‘the suit was laid 
by the Ist- defendant’s husband ~ «was 
. family :property and when the Ist defen- 
dant’s husband was -processing through 
. Court to realise the :moénies: for himself 
. under it. The second instance is seen 
from Exhibits A-56 and A-59.- These 
were promissory notes executed by one 
Nataraja -in favour ‘of Muthusami 
Padayachi: P.W. 11 is the son of Nata- 
‘raja. Herein also the suits were laid by 
.Krishnasamy, the husband of Ist defen- 
dant. He issued suit notices prior to,the 
institution of the suit.” They are Exhibits 
A-105 and A-106. In the said ‘notices, 
he demanded the said ,arounts in. his 
. individual ‘capacity and not as head of 
:-the family. or manager. of joint family. 
“These two instances are referred to by-us 
only to support.the defendants’ theory 
that in. the oral partition not_only the 
immovables but also movables were divid- 
ed as between all the parties who were 
: entitled to it. 5. an E S ty 
"ag. We are - therefore,- satisfied that 
“there was an- oral partition which was 
effected ‘by Muthusamy when he was 
alive, that the allotment of the properties 
in favour of the plaintiff and the other 
sharers is not unequal’; that the proper- 
. ties which’ stood in the name of Pattayee 
“in the village of Tholuvur are her pro- 
 perties in ‘which the plaintiff cannot pro- 
ject ariy:right, title or, interest and ‘that 
in the said partition koth immovables 
_and movables were divided and lastly 
Exhibit B-l is'a record ofa past oral 
partition effected as above. ‘The plaintiff 
theréfore ~“ failed’ to” establish- that 
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24- The appeal fails and is dismissed 


with costs. 
R.S; Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS.. 


Present: —M. M. Ismail, F. 
Lakshmi Ammal- «e -` Appellant® 
Go Sale a : = = 
takkayi Ammal and others . 
we a i _ +: Respondents, 
Stamp Act «(II of 1899); section 35— 
` Promissory . ~ note—Suit  on—Insufficienilp 
stamped —Not admissible-in entdence—Pronote 
alleged to be issued in respect of past debts— 


No mention however in the pronote—Endorse- 
ments cannot prove the past debts. 


~ 


The plaintiff filed a suit on a promissory 
. note dated:]5th May,1959 for Rs...1,500, 
marked as_ Exhibit A-4. The pronoate 
was insufficiently stamped. The plain- 
tiff claimed that this pronote was.issued 
in respect of a pronote dated Ist August, 
1956 for Rs. 500, a pronote dated Ist 
December, 1956 for Rs. 500 and another 
pronote dated 3lst May, 1957- marked. 
as Exhibits A-1, A-2 and A-3 respec- 
tively.' The suit was. dismissed by 
the.. lower Courts holding that the 
promissory note Exhibit A-4 was insuffi- 
‘ciently stamped and ‘was not admissible 
in -evidence and. the ‘suit-was barred by 
-limitation in respect of the earlier:-debts. 
There’ was also no reference in Exhibit 
A-4;to the earlier debts. On Second, 
-Appeal, : ae es i 
-Held : It is admitted that Exhibit A-4 was 
insufficiently. stamped, as a promissory: 
note. ‘Therefore; by virtue of ;section 
35 of.the Indian Stamp Act, it must be 
held that it cannot be admitted in evi- 
.dence even.for the purpose of showing 
that it constituted an, acknowledgment 
„of a pre-existing liability.. Para. 2.] 
“Exhibit “A-4 cannot’ be admitted in 
_évidence’eyen for the’ purpose of saving: 
limitation; undér the original cause.of 


t 


“S.A. No. 2053 of 1972. ` St i 
: : : `- Oth December, 19754, 


ty 


action, ‘namely, loans advanced under 
Exhibits A-1, A-2, and A-3. ` 

- +  [Para. 3.] 
Cases referred to :— ` n ees 


Ram Rattan v. Parma Nand, (1946) 73 
I.A. 28 : (1946) 1 M.LJ. 295 : 59 
L.W. 196 : AIR. 1946 P.G.: 51; 
Penatapati Nageswara Rao, v.'. Moka 
Narayatamurthi and another, (1937) ` 2 
‘M.L.J. 805 : LL.R. (1938) Mad. 210: 
46 L.W. 692 : 1959 I.C. 24 : ALR: 
1938 Mad. 75; ‘Meenammal-v. $. N. 
Oavai Reddiar and another, (1960) 73 
L.W. 11 : (1960) 1 M.L.J. 319 : L.L.R. 
(1960) Mad. 358 : ALR. 1960 Mad. 
2375. n ; ar es 


Appeal against the-decree of the Court 
of the- Subordinate Judge (Prl.) _ of 
Madurai in Appeal: Suit No. 235 of 
1969, preferred against-.the decree- of 
the Court of the District-‘Munsif. (IL 
Addi.) of Madurai Town in Original 
Suit No. 685 of 1967. ~ | `” i 
S. Ramasubramaniam, for King ‘and 
Patridge, for Appellant. l 


V. T. Gopalan and Mrs. Radha- Gopalan, 
for Respondents. P 

The Gourt delivered the following - 

Jupcment.—The plaintiff in O.S. No. 
685 of 1967 on the file of the ‘Court of 
the District Munsif of Madurai Town, 
who lost before the Courts below is the 
appellant. herein, ~The suit ‘was’ :insti- 
tuted for recovery of the .amount said 
to be due under.a promissory note dated 
15th May, 1959 marked as Exhibit 
A-4, said to have been.executed by-the 
respondent herein in -favour’ of -the 
‘deceased Parthasarathi Iyengar for a 
sum of Rs. 1,500. It was the case of the 
appellant herself that no cash was paid 


on the date of Exhibit A-4; that prior ‘Exhib 


to Exhibit “A-4 the; respondent’ had 
borrowed a sum of Rs. 500 under-a ‘pro- 
missory note dated Ist August; -1956 
marked as? Exhibit'A-1, another sum of 
Rs. 500 under-a promissory- note,.dated 
Ist December, 1956 marked -as Exhibit 
A-2 and a third sum of Rs. 500 under 
another promissory. note, -dated 31st 
May, 1957 marked as Exhibit A-3; and 
that consolidating all-the three amounts 
only, the suit promissory note Exhibit 
- A-4 was executed in lieu of the said three 
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promissory notes. One -of the conten” 
tions raised -by the respondent was that 
the promissory note Exhibit A-4 was 
insufficiently stamped and therefore it 
could not be sued -upon. Thereafter 
the appellant sought to recover-the maney 
on~the basis: of the original cause- of 
action and the suit was ultimately dis- 
posed of on that basis. With regard to 
the claim of the: appellant to recover -the 
amount on the-basis of-the original cause 
of action, it was held ‘by the“ Courts- 
below that the'suit ‘was barred by limita- 
tion and, therefore the suit~instituted 
by the appellant was dismissed. It_is 
against the said dismissal, the present 
second appeal has been filed. .: - 

seis i 7 


g. Exhibit A-4 promissory note itself 
contains two endorsements of payment, 
one dated .20th -March, 1962. marked as 
Exhibit A-9-and the other dated: 4th 
March, 1965 -marked as Exhibit A-10. 
The suit itself. was -instituted -only on 
23rd October, ‘ 1967... On the face of 
it; the original cause of action, namely, 
in respect of the three sums of Rs. 500 
each referred :to above, having. arisen ° 
on Ist August, .1956, . F lst- December, 
1956 .and 31st May, 1957. respectively, 
the-suit instituted in 1967 was barred by 
limitation unless the appellant could 
base‘her claim on‘ any acknowledgment. 
According -to the appellant, ‘Exhibit A-4 
itself constituted- as.. acknowledgment 
„because it refers to the borrowing of 
Rs. 1,500. The Courts below have held 
‘that Exhibit A-4 could not‘ constitute 
an ‘acknowledgment and that even if 
"it constituted: an acknowledgment, the 
“Same would not be admissible in evidence 
and that consequently the' appellant 
-Çöõuld not ‘succeed:on the basis of any 
“such “acknowledgment’.as contained in 
ibit ~A-4.. -I am<of the opinion that 
‘the conclusion ‘ofthe Courts below on 
this point is cofrect. In'the first-place, 
Exhibit A-4 itself does not ‘refer to. any 
debts outstanding as on the date on 
which Exhibit A-4 promissory noté was 
executed: ‘he -recital; in- Exhibit A-4 
proceeds -as if; on «the date of Exhibit 
A-4 the, respondent, borrowed a sum of 


-Rs. 1,500 from :the . deceased. Partha- 


sarathy Iyengar. Once it is admitted 


. that no:amount was. borrowed ‘by the 


respondent fon :the -date .of. Exhibit.` A-4 
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and that Exhibit A-4 was only a consoli- 
dated promissory note in lieu of Exhibits 
A-l, A-2 and ‘A-3, it will follow that 
Exhibit . A-4 does not constitutę- an 
acknowledgment of liability with regard 
to the amounts borrowed on lst August, 
1956, lst “December, -1956 and 3lst 
May, 1957 respectively. | Secondly, 
even assuming that Exhibit A-4 can be 
said-to constitute an acknowledgment of 
liability, still Exhibjt A-4 not being 
admissible in evidence, there is . no 








lis admitted that Exhibit A-4 was insuffi- 
Jciently stamped- as a promissory- note. 
Therefore, by virtue ‘of section, 35 ofthe 
Indian Stamp Act, it must be held that 
Exhibit A-4 cannot be admitted in 
\evidence even-for the purpose of showing 
that it constituted as acknowledgment 
of a pre-existing: liability. Section -35 
of.the Stamp Act states that no instru- 
„ment chargeable with duty’ shall be 
admitted in evidence fof any “purpose 
‘by any person having by law or consent 
of parties authority to receive’ evidence, 
or shall be acted upon, registered or 
authenticated by any such! person or. by 
any public officer, unless such instru- 
ment is duly stamped. -The scope: of 
the expression, “‘for any purpose’’ occur- 
ring in this section has been the subject- 
matter of consideration by the Courts 
and the Privy Gouncil in Ram Rattan v. 
Parma Nand?. observed: l 


“A document admitted in proof of _ 


some collateral matter is admitted 
- in evidence for that purpose, and the 
statute enacts that it shall not be admit- 
ted-in evidence for any purpose. Their 
. Lordships see no reason why the 
- words;.‘For any purpose’ in the Indian 
' Act of 1879 should not be -given their 
-~ natural meaning and effect. Such 
words: may well. haye been inserted 
by the Legislature to „get rid of the 
- difficulties surrounding: the question 
-of what amounted to a collateral 
_” purpose.” i D 
3. The question involved in the present 
‘case-.came to be directly considered by 
a Bench of this Court in Penatapatz 


‘Nageswara Rao v.’ Moka Narayanamurthi - 





1. (1946) 73 I.A.28 : (1946) 1 M-L.J. 295: , 


-59 L.W. 196 : AcI.R. 1946 P.C. 51: 
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and another’, In that case, a promissory 
note was executed reciting the debts 
already due under earlier promissory 
notes. The promissory note itself was 
insufficiently stamped, -and “on ‘that 
account it was held to be inadmissible 
in evidence. However,-it was conten- 
ded before the Court that that portion 
of the promissory note which recited the 
previous promissory notes should have 
been admitted and if so admitted that 
would have saved the limitation in respect 
of the earlier instruments. This con- 
tention was rejected by the Court. 
The judgment starts by saying = 


“The question raised by this petition 
is whether an improperly stamped 
promissory note can be admitted in- 
- evidence to prove acknowledgment of 
- liability in order to save limitation in 
` respect of promissory notes previously 


~- =å 


executed.” . = 


Having thus stated the question that 
came to be considered, the Bench pro- 
ceéded to state: & i poo 


“The section itself, in my opinion 
provides a complete answer to the 
petitioner’s case. If an unstamped 
document cannot be admitted for any 
purpose it must mean, if the words 
are to be given their ordinary and 
plain meaning that it cannot be 
admitted under any circumstances in 
` a civilsuit. Ifthe Legislature in placing 
this provision of law on the statute 
book had intended to allow unstamped 
` instruments to be admitted for colla- 
teral purpose’; it would surely have 
said so. It did not say so, but on the 
other hand it provided that a negoti- 
able instrument which is insufficiently 
; stamped at the time of execution 
`. cannot be properly stamped afterwards, 
- “even on’ payment of a penalty which 
is allowed in the case of other docu- 
p- ments.” l 


2 


Thus, the Bench held that insufficiently 


‘stamped promissory, nates cannot -be 


admitted in evidence even to prove the 
“acknowledgment of a liability in order 
_ta save limitation in respect of promissory 
eae Y 


1. LL-R. (1938) Mad. 210 : 46-L.W. 692: 
175-I.C. 24 :' (1937) 2 M-L.J. 805 : ALR, — 
1938 Mad. 75. 
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notes previously executed. In my 
opinion, this -decision directly applies 
to the facts of this case, and, therefore, 
Exhibit- A-4 cannot be admitted ‘in 
evidence even for the purpose -of saving 
limitation, under the original cause of 
action, namely, loans advanced under 
Exhibits A-1,- A-2 and A-3 already 
referred to. . aee 

4. Mr. S. Ramasubramaniam, learned 
Counsel for the appellant, repeatedly 
relied on the judgment of Rajagopalan, 
J.. in Meenammal v. S. N. Oavai Reddiar 
and another*, I am of the opinion that 
that decision has no application what- 
ever to the facts of this case. -In that case 
a promissory note was executed for a 
sum of Rs. 320. But t promissory 
note could not be admitted in evidence 
because it was insufficiently stamped. 
Therefore, the plaintiff therein laid the 
suit on the original cause of action, the 
debt itself, independent of the promis- 
sory note. - The promissory note itself 
was marked as Exhibit A-1. Theré-were 
endorsements of payment on- Exhibit 
A-1 which were marked as Exhibits 
A-2, A-3 and A-4 and the plaintiff relied 
on those endorsements of payment to 
save the claim -based on the original cause 
of action from being barred by limitation. 
The. learned Subordinate Judge accep- 
ted the plaintiff’s case that the promis- 
sory note in question. was executed as 
security for the debt ‘subsequently on 
the date on which the advance’ of Joan 
© was made and he also upheld the plain- 
tiff’s contention ‘that the suit was main- 
tainable on the origina]: cause of action, 
the debt, even though Exhibit A-I was 
inadmissible in evidence as a promissory 
note. However, he took the view that 
the endorsements Exhibits :A-2, A-3 and 


A-4 on which the plaintiff: relied, could. 


not save the claim ‘to recover. the debt 
itself from being barred by the’ law: of 
limitation, as, in the opinion of the learn- 
ed Judge, Exhibits A-2 to A-4'did nat 
purport to acknowledge the debt itself. 
Rajagopalan, -J., -considered ‘only this 
question and pointed out that when the 
defendant in that suit-made payment 
towards the promissory note, it was 





~ Is. (1960) 73 L.W. LI: (1960) 1: M.LJs 319: 
I-L.R. (1960) Mad. 358 : ALR. 1960 Mad. 
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obvious that what was paid was towards 
the debt evidenced by the promissory 
note, and what was acknowledged suc- 
cessively in Exhibits A-2, A-3 and A-4, 


“was the subsistence -of the debt itself, 


which the parties then believed at the 
time was evidenced by Exhibit :A-1 .in 
€ sense that Exhibit A-1 would be 
admissible in evidence to prove 
existence of the debt itself. In other 
words,“ the learned Judge reversed the 
conclusion of the learned Subordinate 
Judge that Exhibits A-2 to A-4 did not 
operate as acknowledgments of the debt 
itself and held that Exhibits A-2 to A-4, 
even though they purported -to acknow- 
ledge the liability under the promissory 
note, constituted acknowledgment _ of 
the debt evidenced-‘by thé promissory 
note~ Exhibit -A-1.- The learned Judge 
had no occasion to consider the quéstio® 
whether Exhibit A-1 promissory note 
could have been admitted to prove any 
acknowledgment. of the. antecedent ‘lia- 
bility. Therefore; the.. judgment. Hof 
Rajagopalan, J., relied on by the learned 
counsel for the appellant is not of any 
assistance “whatever to <the appellant 
herein. -, - rr ae er ae 


5S. In this case, the appellant also relied 
on Exhibits, A-9 and A-10 endorsements 
of payment “contained in_Exhibit A-4. 
Even. applying. the judgment of Raja- 
gopalan, J., that will govern only the 
acknowledgments Exhibits A-9 and A-10 
and it will not govern Exhibit A-4; the 
promissory note itself. I have. already 
referred to the dates of the three debts, 
namely, Ist August, 1956,-Ist December, 
1956 and 3lst.May, 1957. - Unless. there . 
had been an, acknowledgment in writing 
of ‘the liability before the expiry.of the 
period of, limitation with, reference. to 
these three debts, the appellant. cannot 
succeed and in this case Exhibits A-9 and 
A-10 ‘came into existence in 1962 and 
1965 respectively, that is, long-after the 
expiry of the period of /limitation .with 
reference to Exhibits A-1, -A-2-and A-3. 
If at all there`is any acknowledgment in 
writing .with. reference.: to the debts 


7 s X nm -< e 


. evidenced by. these three, documents 


before the expiry. of the -period of limita- 
tion applicable to them, it is Exhibit 
‘A-4 only and: that: Exhibit A-4 isnot 
admissible in evidence even as an acknow- 
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ledgment of liability and therefore in 
law there is 
liability in respect of the debts evidenced 
by Exhibits A-1, A-2 and A-3. Hence, 


the suit of. the appellant was rightly © 


dismissed by the Courts below. Accord- 
ingly the second appeal fails and is dis- 
missed. .There will be no order as to 
costs. Noleave. _ oe 
S.J. — a | j Appeal 
a l dismissed. 
IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. i 


PRESENT. =F. Ramaswami and V. Sethu- 
raman, FJ. 


Tiruvalargal Krishnados 
Cotton, Cloth, Yarn and Textiles 
Dyes, Coimbatore .-- Petitioner” 


J. 


The State of Ta mil Nadu represented 
by the Deputy Commissioner (CT) 
Coimbatore . Respondent. 


Tamil Nadu General Sales Tax Act (I 
of 1959), section 2 (n)—Textile chemicals, 
etc.—Import of—Licence in name of assesseé— 
Agreement , between assessee and purchaser 
for sale of goods imported—Import consequent 
on agreement—J ransaction within -State 
Whether sale exigible to tax-—Transactton, 
when sale in course of import. : 





Privity of contract between the ultimate 
purchaser and the foreign seller is neces- 
sary to make a transaction a sale in the 
course of import. It is immaterial that 
the local purchaser had - helped the 
importer’in the. import of the goods by 
finding oùt- the foreign seller or ‘assisting 
him in the placing of orders! or clearing 
the. goods from: the ports" --- 

ae en be | 12 [Para 4.3 
The assessee waS: granted ‘licences to 
import textile chemicals, -dyes etc. These 
licences‘ were not transferable. M/s. 
R.D.F.. agreed to buy from the asses- 
sees imported dyes and chemicals.. This 
was evidenced by ja letter and a formal 
agreemeñt. The Zibuyers . were- to ` pay 


™ AF 


*T.C.Nos. 461 to 465 and 52 of 1972. Ke 
ahs ae ‘19th, November, 1975. 
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a premium on receipt of which the 
assessees were to hand over the licences 
to M/s. R.D.F. to take steps to import 
the goods in the name of the assessees. 
The assessees would place an order with 
the . foreign sellers suggested by M/s. 
R:D.F. for the quantity of goods 
required by the purchasers. In the 
instant case, the assessees were taxed on 


the sales made by them of the imported 


goods.” The assessees contended that 
they were only agents of M/s. R.D.F. 
and that there was actually no sale by 
them and that they would not be liable 
to tax. -` 


Held : In this case, the licensed importer 
was the assessees and the purchasers had 
no right to import and therefore could 
not have placed an order with the foreign 
seller. There was a sale by the assessees 
to the. purchasers M/s. R.D.F. in 
respect of these transactions which were 
liable to tax’ under the Tamil Nadu 
General Sales Tax Act. ` ` {Para.5.] 


Cases. referred to:— 


Khosla` and Company (P.) Lid. v. Deputy 
Gommissioner of Commercial Taxes, Madras 
Division, (1966) 17 S.T.C. 473: (1966) 3 
S.G.R. 352: (1966) 2 S.C.J. 703: (1966) 
2 An.W.R.-(S.G.) 81 : (1966) 2 M.L.J. 
(S.C.) 81: A.I.R. 1966 S.C. 1216; Deputy 
Gommissioner of Agricultural. Income-tax and 
Sales Tax, Gentral one, Ernakulam V. 
Kotak: and Company, (1973) 32 S.T.C.6; 
Binani Bros (P.) Ltd. and another v. Union 
of India and-others, (1974) 33 S.T.G. 254; 
Mokd. Serajuddin v. State of Orissa,(1975) 
36-S.T.C. 136 : (1975) 2 S.G.G. 47: 
State of Tamil 
36 S.T.C. 479. 

Petitions under section 38 of the Tamil 
Nadw General Sales Tax Act, 1959 pray- 
ing the High Court to revise the order of 
the Court of the Tamil Nadu Sales Tax 
Appellate Tribunal, (Additional Bench), 
Coimbatore, dated 10th March, 1970 and 
made in G.T.A. Nos. 341 of 1968, 342 of 
1968, 340 of 1969 ,238 of 1968 and 415 of 
1968 respectively in T.C. Nos. 461 ta 
465 of 1970 and T.A. No. 199 of 1971 in 
T.C. No. 52 of 1972, dated 14th May, 
1971 (against the order of the Appellate 
Assistant Commissioner of Gommercial 


a1] 


‘Taxes, Coimbatore in Appeal Nos. 279 
of 1966, dated 31st January, 1967, Appeal 
No.15 of 1967, dated 30th. March, 1969, 
Appeal No. 188 of 1966, dated 6th Decem- 
ber, 1966, Appeal No. 326 of 1966, dated 
7th October, 1967, Appeal No. 320 of 
1967, dated 17th June, 1967 and Appeal 
No. 288 of 1969, dated 25th September, 
1961 respectively against the orders of the 
Deputy Gommercial Tax Officer, Coim- 
batore, in M.G.S.T. 5612 of 1960-61, 
dated 31st March, 1966, 5931 of 1965-66, 
dated 8th December, 1966, 5931 of 1964- 
65, dated 15th January, ,1966 ; 5931 of 
1963-64, dated 20th February, 1965 ; 
9931 of 1961-62, dated 29th March, 1969 
and M.G.S.T.A. 17675 of 1962-63, dated 
26th March, 1965 respectively. = 


K. Srinivasan and œR. Gangadharan, for 
K. G. Rajappa, for Petitioner. ` l 


The Additional Government Pleader No. 
I, for Respondent. l 


m Judgment of the Gourt was delivered 
y - 


Ramaswami, 3.-—The assessee in this 
batch of cases are dealers in cloth, cotton 
yarn, dyes and chemicals.carrying on 
business at Coimbatore. They are also 
exporters and importers of cotton, cotton 
yarn, dyes and chemicals. In'the returns 
for the assessment years 1960-61 to -1965- 
66 in respect of a portion of turnover 
relating to sales of dyes and chemicals 
they contended that the sales are exempt 
as import sales. They contended that 
the sales were effected on forward or 
afloat basis, that the importation of those 
goods were made by the Radha Dyeing 
Factory, hereinafter called: as the pur- 
chasers, by paying the value of the goods 
including customs- duty and that the 
assessees acted only as agents of the pur- 
chasers td whom the goods- were Sold. 


In this connection, they relied on a preli-- 


minary agreement between them and the 
purchasers as evidenced by their letter, 
dated 15th March, 1960 and a'later formal 
agreement, dated 7th- of April, 1961. 
‘The facts relating to these turnovers as 
evidenced by this letter and the agreement 
are as follows :—. ~ 4 


a. In respect of their export of cotton 
yarns and cotton textiles under the Gotton 
‘Textile Export Promotion Incentive 


K. K. TEXTILES DYZS J. STATE OF TAMIL NADU (Ramaswami, 7.) 
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Scheme; the assessees were granted import 
licences for the importation of textile 
chemicals, dyesand gums. These licences 
however were not transferable. M/s. 
Radha Dyeing Factory agreed to purchase 
from the assessees imported dyes and 
chemicals. The terms and conditions of 
such sale and purchase ‘between the 
assessees and the purchasers are evidenced 
bythe letter dated 15th March, 1960 and 
the formal agreement, dated 7th April, 
1961. Under this agreement, the assessees 
agreed to sell to the purchasers on mono- 
poly basis the imported goods on forward, 
afloat or c.i.f. basis. The prices for each 
transaction will have to be settled by 
agreement between the parties. ‘ Towards 
the sale price, the purchasers have to pay 
to the sellers a premium at a certain per- 
centage or a fixed amount as may be 
settled which would be the margin of 
profit of the assessees in full or a portion 
of the sale price. On receipt of this 
money, the assessees would credit the 
sum in his ‘books to the account of the 
purchasers treating the same as part of 
the sale proceeds received. As soon as 
the purchasers paid the premium or part 
of the price, the assessees agreed to hand 
over the licence or licences so as to enable 
the purchasers to take steps to -import 
the goods in the name òf the assessees. 
The assessees would place an order with 
the foreign sellers suggested by the pur- 
chasers for the quantity of goods required 
by the purchasers. They would also 
open a letter of credit through a bank or 
otherwise. All the import documents 
would have to be in‘ the name of the 
assessees and the assessees agreed to subs- 
cribe their signatures to all the papers 
and documents so as to make thé importa- 
tion- possible. But the purchaser would 
have ta pay the amount as per the invoices 
of the foreign sellers and also the customs 
and excise dues, wharf charges, clearing 
and forwarding charges and ‘all such 
other ‘dues including sales tax, if any 
payable. Even the bank charges for the 
opening of the letters of credit will have 
to be met by the purchasers. The assessees 
also had to subscribe their signatures to 
all the documents to enable the purchasers 
‘to get delivery of the goods from the port 
‘through customs and the forwarding 
agents of the assessees and also render all 
possible-help to fulfil the terms of the 


240 


agreement. If, after receiving the pre- 
mium or part of the price as referred ta 
above, the purchasers fail to take neces- 
sary steps for importation of the goods in 
the name of the assessees within the time 
allowed according to the licence or fail 
ta utilise the licence or Jicences or cause 
the credit to expire, the advance amount 
received by the assessees as part.of the 
sale price is liable for forfeiture. The 
agreement also provided that the assessees 
were at liberty after an advance informa- 
tion to the ‘purchasers to make sales of 
imported goods to others or deliver the 
licence or: licences at their option to 
anyDody else, ifthe assessees were not able 
to get a fair profit fram the purchasers. - 


3. Onthese facts, the assessing and appel- 
late authorities held that there were two 
sales, one by the foreign sellers to the 
assessees which was an import sale and 
another, a sale by the assessees to the 
purchasers which was a local sale and 
that the turnovers relating to the local 
sale were liable to be assessed under the 
Tamil Nadu General Sales Tax Act. 
The assessment orders relating to the 
assessment years 1960-61, 1961-62. and 
1963-64 to 1965-66 were taken in appeal 
to the Sales tax Appellate Tribunal, 
Coimbatore, while the assessment order 
relating’ to’ the assessment year 1962-63 
was taken`in appeal to the Sales Tax 
Appellate Tribunal, Madras. The Madras 
Tribunal held that there were no two 
sales, that the agreement between the 
purchasers and the’ assessees and the 
contract ‘of sale between the assessees and 
the foreign ‘sellers were two integrated 
transactions-forming one import sale and 
that therefore the turnover in question 
was not liable for sales tax. 
hand, the Goimbatore Tribunal held that 


there were’two contracts for sale, one - 


between the assessees and the purchasers 
and another between the foreign sellers 
and the assessees and that only: the’sale 
of the foreign seller to the assessees was 
an import sale and the sale by the assessees 
to the purchasers was liable to sales tax. 
Against the order of the Coimbatore Tri- 
bunal, the assessees have filed T.G. Nos. 
461 to 465 of 1970 and against the order 


of theMadras Tribunal, ,the -department 


has filed T.G. No. 52 of 1972. 
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4. In these petitions, the learned counset 
for the assessees strenuously- contended 
that there was only one transaction of 
sale which was an import sale and that 
the assessees were acting only as ‘agents 
for their purchasers and there were no two 
transactions of sale. In this connection 
he also relied strongly on the decision in; 
Khosla & Go. (P.) Ltd. v. Deputy Comms- 
sioner of Gommercial Taxes, Madras Divi- 
sion! and Deputy Commissioner of Agrictltural 
Income-tax and’ Sales Tax, Central Zones 
Emakulam v. Kotak @ Go. On the 
other hand, the learned Government 
Pleader contended that in view of. the 
later decisions reported in Binani Bros. (P.} 
Ltd. and another v. Union of India and others’, 
and Mohd. Serajuddin v. State of Orissa* 
unless there is a direct contract between 
the purchasers and the foreign. seller, 
it could not be treated as an import'sale 
and that in this case there were two sales, 
one by the foreign seller to the- assessees 
and the other by the assessees to the 
purchasers. The learned Government 
Pleader also relied on -a decision of this 
Court reported in State of Tamil Nadu v. 
Visweswara Das Gokuldas® {the facts of 
which are verysimilar with the facts of this 
case: In Khosla @ Go. (P.) Lid. v. Deputy 
Commissioner .af Commercial Taxes? the rele- 
vant facts were these. The assessee entered 
into a contract with the Director-General 
of Supplies and Disposals, New Delhi, 
for the supply of axle-box bodies. The 
goods were to be manufactured in Belgium., 
according to the specifications. In order 
to fulfil the contract, the assessee entered 
into a contract with the manufacturer in 
Belgium., The goods were got manu- 
factured and imported in India and clear- 
ed at the Madras Harbour and supplied 
to certain parties on the instructions of the 
Director-General of Supplies and Dis- 
posals. There was no privity. of contract 
a S l ‘ i z r 
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1. (1966) ‘17 S.T.C.7473 : (1966) 3-S.C.R, 
352 : (1966) 2 S.C.J- 703 : (1966) 2 An.W.R. 
(S.C.) 81 : (1966) 2 M.L.J. (S.C.) 81, : ALR. 
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2. (1973) 32 S.T.C. 6. 


3. (1974) 33 S.T.Q. 254. 
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between the Belgiuan manufacturers and 


the Government departments who ulti- 
mately received the supplies. ‘The 
Supreme Gourt, held that the movement 
of the goods from. Belgium into: India was 
incidental to the contract entered into 
by the-assessee with the Director-General 


of Supplies and Disposals, that there was- 


no possibility of the goods being diverted 
by the assessee for any other purpose and 
that therefore the salè took place in the 
course of import of goods within section 5 


(2) of the Central Sales Tax Act and was ` 


exempt from taxation. In Deputy Gom- 
missioner v. Kotak & Co.t, a textile mills 
which had an import licence gave a letter 
of authority" to a firm which was the 


assessce in that case to import the goods. 


and deliver them to it. The mills speci- 


fied in the contract entered into between. ` 


them and the assessee the quantity of all 
the imported. cotton to be supplied, its 


quality and the place. from: where -it was 


to be imported. ‘The payment was to be 
made by the mills against the documents. 


The letter of authority. provided that the- 


firm ‘* will act purely as an agent of the 
licensee (mills) and the goods imported 
will be the property of ihe licence-holder 
both at the time of clearance through -the 
customs and subsequent thereto. Thé 
licence-holder will have to ensure- that 
the goods on importation will be delivered 
to him and shall not be disposed of other- 


wise. The licensee shall not cause or 
permit the holder of the letter‘of authority. 
to dispose of the goods.” After the goods: 


were shipped at the foreign port, the bill 
of lading. and.other documénts were for- 


warded through bank to the firm and those’ 


documents were received by the firm after 
payment of their value. Upon informa- 


tion being given the mills made the pay- 
ment in accordance with the contract and’ 


thereafter the goods weré cleared and 
delivered to the mills by clearing agents. 

The question for consideration was whe- 
ther the sales of cotton effécted to the mills 
were sales i in' the course of import within 
the méaning 6f section 5 (2) of the Central 
Sales Tax Act. The Supreme Court held 
that the import licence was issued ‘to the 
mills, that the assessee-firm was precluded 
from selling to anybody other: than the 
mills ta whom the user’s import licence 
—_— $$$ ___. 

. (1973) 32 S.T.C.6. 
ML J—3l 


_ 


X. K. TEXTILES DYES J: STATE ‘OF’TAMIL NADU (Ramaswami, 3.) 


241 


had been granted and that by virtue of 
the letter of authority given, the assessee-~ 
firm was acting purely as an agent of the 
licensee and the goods imported was the 
property of the licence-holder both at the 
time of clearance through customs and 
subsequently thereto. Accordingly, the’ 
Supreme Court held that the sales in 
question were sales of import within the 
meaning of section 5 (2) of the Central 
Sales Tax Act. In Binani Bros. (P.) Ltd. v. 
Union of Indiat, the assessee was a com- 
pany incorporated under the Indian 
Companies Act. They were importers who 
were dealers in non-ferrous metals like 
zinc, lead, copper, tin, etc., and were on 
the approved. lists of registered suppliers 
to the Director-General of Supplies and 
Disposals. Under -the- various control 
orders, -sale and distribution `of copper’ 
was not free, but controlled and. it will 
have ta be’ distributed_only under the 
directions of the Controller of non-ferrous 
Metals. to such of those licence-holders 
to whom such permissicn was given. 
The assessee imported and supplied certain 
non-ferrous metals to certain Government 
departments and charged salestax. On the 
basis of the decision in Khosla@Go. (P.) Ltd. 

v. Deputy Commissioner of Commercial Taxes, 

Madras Division®, the amount paid as 
sales- tax to’ the assessee was sought to be 
recovered by the ‘concerned Government 
department. But the’ assessee was not 
able to satisfy the West Bengal State Sales 

Tax Aūthorities that there was only, one 

import salė and that therefore-he was not 

liable ‘to ,pay sales tax. On the other 
hand, ‘the salestax authorities took the 
view that there were two sales involved in: 

that transaction, a sale to the assessee by 
the foreign sellers and a sale by the assessee 

to.the' various Government departments 
and that the sale by the assessee to the 
various. Government ` departments was 

liable to salés tax. The question. for, con- 
sideration was whether in those circum- 
stances there was only one import sale or 
whether’ there’ was an import sale and a 
local sale: The Supreme Court held that 
though.the purchase by the assessee might 
be- considered. as one for -the purpose of 
sale’ to the- Government departments, ` 


s 





. (1974) 33 S.T.C. 254. 
(1966) 3 S.G.R. 352 : (1966) 2 S.C.J.. 703: 
17 S. T.C. 473. 
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there were two transactions, one, a sale 
by the foreign seller to the assessee and 
another by the assessee to the Government 
departments. Only if there is a direct 
privity of contract between the foreign 
- seller and the local purchaser, the sales 
could be said to be in the-course ofimport 
and not’ otherwise. On the facts, the 
Supreme Court held that the sale by the 
assessee ta the Government department 
did not occasion the import of the goods, 
but it was the purchase made by them 
from.the foreign sellers which occasioned 
the import. The fact that under the 
‘contract the Director-General of Supplies 
and Disposals undertook to. provide.-all 
facilities for the import of goods for ful- 
filling the contract including the import 
recommendation certificate did not make 
the sale to the Government departments 
in the course ofimport. The decision in 
Khosla & Co. (P.) Lid. v. Deputy Commis- 
stoner of Commercial Taxes, Madras Divi- 
sion’, was distinguished on the ground 
that there was only one sale,not that sale 
was the sale by Khosla & Go. (P.) Ltd., 
as agent of the manufacturer in Belgium. 
In a later decision in Mod. Serajuddin v. 
State of Orissa*, the Supreme Court again 
had to consider the question and after a 
review of all these cases held that there 
should be a privity of contract between the 
exporter’ and the foreign purchaser in 
order to make it an export sale. That 
decision related to an export sale, the 
assessee in that case pleaded that the 
supplies made by him under a contract 
entered into with the State Trading Cor- 
poration for-the sale of mineral ore was 
an export- sale. The Supreme Court 
considered that there were two contracts, 
one by the assessee with the State Trading 
Corporation for the sale of mineral ore 
and the other by the Corporation in. its 
turn with foreign buyers for the sale of 
the identical goods purchased by the 
Corporation from the assessee. In that 
case also, the assessee entered into nego- 
tiations with foreign buyers and settled 
all the conditions of the ‘contract. The 
State Trading Corporation thereafter 
entered. into a f.o.b. contract -with the 
assessee and with the foreign buyers on 
identical terms. This procedure was 


1. (1966) 2 S.G.J. 703 : 17 S.T.c. 473. ` 
2. (1975) 2 S.C.G. 47 : 36 S.T.C. 136. . 
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followed because, the commodity could 


-not be exported directly by the assessee 


in view of the restrictions imposed by law. 
In spite of all these facts, the Supreme 
Gourt held- that the -export was by the 
State Trading Corporation and that there 
were two transactions of sale and not one 
transaction of export sale alone. These 
two latter decisions are therefore authori- 
ties for holding. that the mere fact thatthe 
sale was for export, or the im port was for 
the purpose of fulfilling a prior contract 
will not make it by-itselfa sale in the 
course ofexport or import. A privity of 
contract between the foreign buyer and 
the exporter or the importer and a foreign 
seller is necessary in order to make that 
transaction one in the course of export or 
import. It is also immaterial that the 
local purchaser had helped the importer 
in the import of the goods by finding out 
the foreign seller or assisting him in the 
placing of orders or cléaring the goods 
from the port. What is material is a 
privity of contract between the ultimate 


‘purchaser and the foreign seller in order 


to make that transaction a sale in the 
course of-import. We have also the same 
view in our decision reported in State of 
Tamil Nadu v..Visweswara Das Gokuldas*. 


5. Now coming to the facts of this case, 
it may be seen that the import licence 
was in:the name of the assessees-and the 
licence could not be transferred. The 
agreement between the assessees and the 
purchasers -only made the purchasers 
obliged to help the assessees in importing 
the goods by paying the premium or part 
of the pricein advance and taking all steps 
required for importing the goods within 
the time prescribed. In fact, the contract 
with the foreign seller was only by the 
assessees and the order is placed only in 
the name of the assessee alone and the 
import was also effected in the name of the 
assessees. Ifthe purchasers were holding 
the import licence, and the assessees had 
helped them in importing the goods as in 
the case of Deputy Commissioner of Agricul- 
tural Income-taxc and Sales tax v.: Kotak @ 
Co.*; the position would have been diffe- 
rent, But, in this case, the licenced im- 
porter is the assessees and the purchasers 
had no right to import and therefore could 
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not have placed an order with the foreign 
seller. We are therefore ofthe view that 
there was a sale by the assessees to the 
purchasers M/s. Radha Dyeing Factory 
in respect of these transactions which were 
liable to tax. under the Tamil Nadu 
General Sales Tax Act. ` We accordingly 
confirm the order of the Tribunal which 
is the subject-matter of revision in T.C. 
Nos. 461 to 465 of 1970, and set aside the 
order of theTribunal which is the subject- 








matter in T.G. No. 52 of 1972. 


6. It is stated by the learned counsel for 
the assessees that in respect of assessment 
year 1962-63, which is the subject-matter 
of T.G. No. 52 of 1962, certain goods 
have been received at the port at- Bombay 
and that is included in the turnover of 
Rs. 1,32,000 which was in dispute in that 
year. That question had not been gone 
into’ by the Tribunal. Accordingly, we 
set aside the order of the Tribunal and 
remand the matter to it ta decide .the 
question as to which part of the turnover 
was imported in the port of Madras and 
which part in the port of Bombay and 
whether any part of the turnover related 
to sales outside the State. 


4. Inthe result, T.G. Nos. 461 to 465 of 
1970 are dismissed. T.G. No. 52 of 1972 
is allowed and the_order of the Tribunal 
is set aside and that matter is remanded 
to the Madras Tribunal for deciding the 
question mentioned above. The depart- 
ment will be entitled ta costs in all these 
petitions. Counsel fee Rs. 150 in each. 


S.J. T.G, Nos. 461 to 465 
- of 1970 dismissed: 
TA. No. 52 of 1972 allowed. 
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[FULL BENCH] | 


IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 


PRESENT : -=K. Veeraswami, CF., $. Nata- 
rajan and V. Sethuraman, F3. 


Chandrasekaran ee 


D.. 


Appellant® 


Kunju Vanniar and. others 
Respondents. 


T amil Nadu - liig Tenants Protection 

Act (XXV of 1955), sections 2 (aa) and 3— 

Usufructuary mortgage—Land leased by usu- 

Sructuary mortgagee—Mortgage redeemed—sSutt 

by mortgagor for possession and mesne profits 

= aa claim of statutory protection— 
ali 


The question reiired to the Full Bench 
was “‘ whethêr the tenants under a usu- 
fructuary- mortgage are entitled, after 
redemption -of` the '‘usufructuary ` mort- 
gage,.to claim the protection granted 
under the Tamil ‘Nadu Cultivating 
Tenants Protection Act, 1955, as against 
the mortgagor. In answering the ques- 
tion in the affirmative, 


Held : There is no question of the usu- 
fructuary mortgagee conferring upon the 
tenant a higher titlé than what he is 
possessed of. What happens for purposes 
of the inclusive definition (of ‘cultivating 
tenant’) is that no higher title than 
what the usufructuary mortgagee possessed 
is conferred on the cultivating tenant. 
But the statute intervenes at the deter- 
mination of the tenancy agreement and 
enjoins that if the contractual tenant 


within the meaning of the first part of the 


definition of ‘ cultivating tenant’ conti- 
nues in possession of the land, he would be 
entitled. to protection as a cultivating 
tenant. The principle that no man can 
confer upon another a title or right higher 
than -what he himself possessed, will, 
therefore, have no validity in the apf lica- 
tion of the inclusive definition of ‘ culti- 
vating tenant’. [Para. 40.] 


The position of a usufructuary mortgagee 
isnot different from that of a lessee who 





*L.P.A. No. 10 of 1972. 31st October, 197-4. 
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sub-lets, because in either case the tenancy 
results from a valid agreement and after 
its termination the tenant continuing in 
possession becomes entitled to the statu- 
tory protection. [Para. 41.] 


Gases referred to: . 


Prabhu v. Ramdeo, p S.G.J. 60:(1966) 
3 S.G.R. 676: A.I.R. 1966 S.G. 1721; 
All India Film Corporation v. Sri Raja 
Gyannath, (1970) 2 S.G.R. 581 ; Seskammal 
Parasram v. Rainabai, (1973) 3 S.G.G.198: 
A.LR. 1972 S.G. 6373 Mahabir Gope 
v. Harbans Narain, 1952 S.G.J. 292: 
1952 S.G.R. 775: A.I.R. 1952 5.0. 205 ; 
Harshara Prasad v. Deonarain Prasad, 1956 
S.G.J. 279 : 1956 S.GC.R. 1 :A.LR. 1956 
S.C. 305; Asaram v. Ramkali, 1958 
S.G.J. 570 : (1958) 2 M.L.J. (8.C.) 32: 
Ua 2 An.W.R. (5.G.) 32%: 1958 

.G.R. 986: A.I.R. 1958 S.G. 183; 
Ganapathi v. Ayyakannu, I.L.R. (1961) 
Mad. 452: 74 L.W. 117; Ramaswami 
Naidu v. Marudaveera Moopan, (1959) ` 1 
M.L.J. 25 : (1959) M.W.N. 30. - 


Appeal under clause 15 of the Letters 
Patent against the judgment and decree 
of Ramanujam, J., dated 5th August, 
1971 in S.A. No. 930 of 1968 etc. 


R. Vijayan and A. Venkatachalam, for Appel- 
lant. . i pms 


The Advocate-General and, TER. Raja- 
gopalan, for Respondents. 


M. S. Venkatarama Iyer, amicus curiae. 


Order of Reference to the Full Bench by 
Kailasam and Maharajan, JJ. (dated 
23rd August, 1974). : 


Katlasam, 7.—The plaintiff is the appel- 
lant in this Letters Patent Appeal. 
As a mortgagor, the filed O.P. No. 18 
of 1964 and deposited the amount due 
under ə usufructuary mortgage and 
preyed for redemption under section 83 
of the Transfer of Property Act. The 
_usufructuary mortgage was originally 
executed by one Ramachandra Iyer, 
the original owner of the suit property 
under Exhibit A-2, dated 2nd March, 
1924, in favour of one Kauvery Achi. 
Ramachandra Iyer later sold the suit 
property to the father of the plaintiff 
under Exhibit A-1, dated 18th December, 
1929. Defendants 1 and. 2, who 
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succeeded to the interest of the usufruc- 
tuary mortgagee under a will executed. 
by Kauveri Achi on 30th September, 
1942, did not resist the suit for redemp- 
tion, but consented to a decree for 
redemption. Defendants 3 and 4, whe 
were in possession as tenants inducted 
by the usufructuary mortgagee, resisted 
the suit on the ground that they were 
entitled to the benefits of the Tamil 
Nadu Cultivating Tenants Protection 
Act. The third defendant claimed to 
be cultivating the property under 
Kauveri Achi by a registered lease deed 
till her death, and then, under defen- 
dants 1 and 2. There is no dispute 
that: defendants 3 and 4 were tenants 
under the usufructuary mortgagee. 

a. The trial Court decreed the suit 
holding that the plaintiff was entitled 
to. recover possession from defendants 
3 and 4. -On appeal, the first appel- 
late Court confirmed the finding of the 
trial Court holding that after redemption 
of the usufructuary mortgage by the 
mortgagor, it is not open to the defendants 
3 and 4 to claim any rights as cultivating 
tenants. On a second appeal preferred 
by defendants 3 and 4 (tenants), Rama- 
nujam, J., held that in view of the deci- 
sion of the Supreme Court in Prabhu'v. 
Ramdeo*, the tenant under the usufruc- 
tuary mortgagee can acquire rights and 
‘is entitled to protection ‘under the Tamil 
Nadu Cultivating Tenants Protection 
Act,. and found against the mortgagor, 


„who subsequently redeemed the mort- 


gage. The plaintiff mortgagor has pre- 
ferred this Letters Patent Appeal. 


g- The question that' arises for consi- 
deration is, whether the tenants under 
the usufructuary mortgagee are entitled 
to the rights of a cultivating tenant under 
the Tamil Nadu Cultivating Tenants 
see Act as against the mortgagor 
also. 


4. In order to answer this question, it 
is necessary to consider the rights of a 
tenant under the usufructuary mort- 
gagee as against the mortgagor, who 
subsequently redeemed the mortgage 
under the general Jaw and to decide 
whether the rights under the general 





“1. (1967) 1S.C.J.60: (1966) 3S.C.R. 676 : 
A.I.R. 1965 S.G. 1721. ae : 
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law has been in any way altered by the 
special legislation. ~ oe sen ot 
5. It is well established that no person 
can confer on another a_ better title 
than he himself has. The usufructuary 
mortgagee’s interest lasts only-as long 
as the mortgage has not been paid off. 
Therefore, on redemption of the mort- 
gage, the title of the mortgagee comes to 
an end, and the rights of any person, 
who derived title such .as a lessee, would 
also come tö an-end, and with the expiry 
of the mortgagee’s title, when the inte- 
rest of the mortgagee as a lessor is deter- 
mined, the right of the lessee under him 
also terminates, and under the general 
law, the lessee’s interest: cannot subsist 
beyond the mortgagor’s'. interest., The 
Gourts have recognised ‘one exception 
to this rule under, section -76 (a) of the 
‘Transfer of Property Act, and that is, 
when the mortgagee takes possession of 
the mortgaged property. and manages 
it as a person of ordinary prudence and 
leases the property, the lessee may be 
entitled to -continue in possession even 
after the termination of title of the mort- 


gagee in possession. This frinciple is . 


applicable to agricultural lands. 


6. This exception in the casé- of agri- 
cultural lands is -stated by the Supreme 
Court in.All India Film Corporation. v, Sri 
Raja Gyannath*, in the following terms: - 
< ....acts done bona fide and prudently 
in-the ordinary’ course of manage- 
ment, may bind even after the termi- 
nation of the‘title of the mortgagee in 
possession, This principle ~ applies 
‘ordinarily to the management of agri- 
cultural land and has seldom been 
extended ta urban property so as to 
tie it up in the hands of'lessee or to 
confer on ‘them rights under special 
‘statutes. To-this again, there- is' an 
` exception. The lease ‘will continue 


to bind, the mortgagor ‘or persons 


deriving interest from him if the 
mortgagor had concurred to grant it.” 
On the facts of that case, the Gourt found 


-that it was a long lease on a small-renit, - 


and, therefore, it could not be- deemed 
to be .a bona fide act of prudence.. In 
Seshammal Parasram v. Ratnabai*, the 
1. (1970) 2 S.C.R. 581 at 585. | 
2, (1973) 3 S.C.C. 198 : A.I.R.1972 $.C.637. 


~~ 
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exception regarding agricultural lands 
was reiterated. It is, therefore, neces- 
sary to consider what is the scope of the 
exceftion regarding the agricultural 
lands in-leases granted by mortgagee in 
possession so as to bind the morigagor, 
who redeems the mortgage subsequently. 


7. In Mahabir Gope v. Harbans Narain, 
it was held that the mortgagee may grant 
leases not extending beyond the period 
of the mortgage, and any lèases granted 
by him must come to an end on redemp- 
tion, and that a mortgagee cannot during 
the subsistence of the mortgage act in 
a manner detrimental to the mortgagor’s 
interests, such as by giving a lease-which 
may enable the tenant to acquire per- 
manent or occupancy rights in the land, 
thereby defeating the mortgagor’s right 
to kkas-. possession. Exception to this 
rule was recognised,- and the Court 
stated that a permissible settlement by a 
mortgagee in possession with a tenant in 
the course of prudent management and 
the springing up of rights in the tenant 
conferred or created by statute based 
on the nature of the land and possession 
for the requisite period is a. different 
matter altogether, and it.is an exception 
to the general rule; in such a case the 
tenant cannot be ejected by the mort 
gagor even after the- redemption of the 
mortgage and he may become an occu- 
pancy ryot in some cases and a ‘non- 
occupancy ryot in other cases. This 
exception will not apply in a case where 
the terms of the mortgage prohibit the 
mortgagee from making any settlement of 


. tenant on the -land either expressly or 


by necessary implication. The case of 
the .Supreme Court referred to above 
related to lands under Zamindari. The 
Gourt observed: l 
“Where all the ‘Zamindari rights are 
_ given to the mortgagee, it may be 
possible to’ infer on the proper con- 
struction of the document that he can 
settle lands with tenants in the ordi- 
‘nary course of management and the 
tenants might acquire certain rights in 
_ the land in their capacity as tenants”. 
But, the terms of the document in that 
‘ease prohibited the mortgagee from 
. rr a 


1. 1952 -S.C,J. 292: 1952 S.G.R. 775: 
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locating the tenants on the lands mort- 

aged. Inthe circumstances, the Court 
held that the person on whom the pro- 
perty was settled could notclaim any right 
as a ryot under the-statute or that he 
was entitled to occupancy rights. 


g. In Harshara Prasad v. Deonaratn 
Prasad’, the case arose out of the Bihar 
Tenancy Act and it was contended ‘that 
the mortgagees had the power under 
section 76 of the Transfer of Property 
Act, to induct tenants on the Jand for 
‘purposes `of cultivation, that such a 
transaction would be binding on the mort- 
gagors, and that its effect would be to 
confer on the tenants the status of ryots 
‘and that they would get Occupancy 
rights under section 21 of the Act. ‘The 
‘Court held that if the lease is one which 
could have been made by thé owner in 
the course of prudent management, it 
would be: binding on the: mortgagors, 
‘notwithstanding that the morigage has 
een redeemed and even in such a ‘case, 
the operation of the lease cannot extend. 
i ‘beyond the period for which it was grant- 
ed. The Court further held that even 
assuming that the mortgagees had the 
ower under section 76 (a) of the Trans- 
fer of Property Act, to continue to lease 
as tenants on the lands after the -termi- 
nation of the period fixed therein; that 
‘would, confer on them at best the -status 
of tenants from year to year, and nót 
give them the right to continue In, posses- 
sion after the termination of the agricul- 
tural year during which the redémption 
‘takes place. It was ruled that the power 
of the mortgagee to induct tenants: in 
the usual course of management „would 
‘not avail the tenants to claim occupancy 
rights over the lands:- oe a 
am v. Ramkali?, the Supreme 

ae a that where the lands’ over 
which the lease was created were. home- 
farm -lands under the direct cultivation 
of the proprietors, as distinguished Te 
Jands which were under cultivation K 
enants; having regard to. the_ specia 

rights which .the tenancy laws all over 


"1. 1986 S.C.J-_ 279.2 ALR. 1956 :S.C, 

305. ©. < 1958 S.C:R>-986 : 
$:c.J. 575: 1 C:I 
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(S.G.) 32% A.LR. 1958 S.G. 1S i 


THE MADRAS LAW JOURNAL REPORTS 


{1976 


India have recognised in the owner in 
respect of such lands, an act of the 
mortgagee which puts those rights in 
peril cannot be regarded as_that of a 
prudent owner, and_it requires excep- 
tional ground to justify it. 3 


ro. In Prabhu v. Ramdeo! 'the Supreme 
Court held that persons inducted into 
agricultural land as tenants by an usufruc- 
tuary mortgagee and who have become 
entitled to rights of khatedar tenants 
by virtue of section 15 ‘of Rajasthan 
Tenancy Act,, cannot ‘be ejected by the 
mortgagor on the ground that the mort- 
gage of land has been redeemed. Section 


` 15 of the Rajasthan Tenancy Act, pro- 


vides that subject to the provisions of 
section 16 every person who, at the com- 
mencement of the Act; is a tenant of 
land, shall; subject further to ‘any con- 
tract not contrary to section 4 be entitled 
to all the rights-conferred and be subject 
ta allthe liabilities imposed on khatedar 
tenants under the Act. In other words, 
the Gourt stated that as soon as section 
15 came into‘operation on.15th' October, 
1955; the possession ‘of the tenants who 
had- been inducted into the land’ by the 
mortgagee was substantially altered, and ' 


they became khatedars by virtue. of the 


statutory provisions prescribed by section 


-15.. The Gourt pointéd ‘out that the 


decision -in  Mahabir Gope v. Harbans 
Narain Singk?, that as a general, rule a 
person cannot, by transfer. or otherwise, 


confer a: better title on another than he 


himself has, ‘is subject .to the rights of 


the tenants inducted by the mortgagee 
‘being. conceivably improved--by. virtue 


of the statutory provisions which may 
meanwhile come into operation, and 
that had happened in the case under 
consideration by the Supreme Court. 
The. Court also referred to the decision 
in -Harikar. Prasdd- Singh v. Deonarain 
Prasad®; and held that under the ‘Bihar 
Tenancy Act, ‘no statutory benefit had. 
been conferred on the tenants.. \- 


x1: `- Summing. up-the effect of the deci- 
sions!of the Supreme Court above ‘refer~ 
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red to, it is clear that normally no person 
can confer a better title on another than 
he possesses. But, under section 76 (a) 
of the Transfer of Property Act, the 
usufructuary mortgagee has a right to 
manage the property during the subsis- 
tence ofthe mortgage, and ifin the course 
of such management grants leases, the 
leases should normally terminate with 
the rights ofthe usufructuary mortgagee. 
Any lease granted while the tenancy 
laws were -in contemplation, which 
would result in the mortgagee being 
deprived ofhis khas possession on redem- 
ption cannot be considered to be a pru- 
dent act. If there is any clause. in -the 
mortgage prohibiting the leasing of the 
property, any lease conferred contrary 
- to such terms of the usufructuary mort- 
gage cannot confer any’ right on the 
tenant so inducted. If the lease granted 
by the mortgagee is a prudent one, it 
would bind- the mortgagor .even. after 
redemption for the period for which the 
lease was granted. ~The right of such 
tenantsmay.be improved by statutory pro- 
visions as in the case in Prabhu v; Ramdeo}, 
by specific provisions in the enactment, 
rz. On the basis of the abovesaid deci- 
sion, if we examine the present case, it 
appears from the findings.of the Courts 
below that the lease by the mortgagees 
was from 1957, that is, after. the present 
Act came into force. ` 


13. The trial Gourt found accepting 
.Exhibits B-15 and B-16, that the third 
defendant was in -possession of the suit 
item as a lessee under the second defen- 
dant -prior tó the.date of the order, 
Exhibit A-3, dated, 19th June, , 1964. 
TIt has also found that Exhibit B-1 reveal- 
ed that in 1957 the fourth defendant 
was cultivating some of. the suit items 
under the first defendant. Though the 
trial Gourt did not give a specific finding 
‘as to whether the lessees were..in posses- 
sion as tenants under, the’ usufructuary 
mortgagee before 1957, the recorded 
finding would indicate'that‘the third and 
‘the fourth-defendants were’ in possession 
from 1957. The first appellate Court 
found: that none of the- allegations ‘in 
the written statement filed by the tenants 
would show. that the tenants’were in 


1. (1967) 1 S.C.J. 60: A.I.R. 1966 S.C. 1721, 


possession of the property from 1957; and 
even with reference to the third defen- 
dant, who cultivates 2.12 acres, that is. 


items 3 ta 6, it is only from 23rd March,, 


1957 as seen from Exhibit B-10, the lease 
deed executed by the third defendant in 
favour of the second defendant. Regard- 
ing the fourth defendant, the Gourt found. 
that .the. lease deed in his favour is 
Exhibit B-1,- dated 2Ist May, 1957. 


-The first appellate Court concluded by- 


holding that it is needless to point with 


‘reference to the lease of any one whether- 


such a lease is to be accepted, that it is. 


not a prudent act especially after the- 


tenancy laws wherein a specific right is: 
given in these statutes to these tenants. 


14. Accepting the findings of the’ first 
appellaté Court, which was not challeng- 
ed- either before- the second appellate 
Court or before us, we find that the 
leases were.after the Act\came into force 
and'as such according to the decisions of 


the Supreme Court, the lease will have 
to be ‘corisidered as imprudent, as it 


would result in the mortgagor being- 
deprived of his. right to obtain khas 
‘possession. l 

15. The result would be that defen-. 
dants-3 and 4 would not be entitled to 
claim any right under section 76 (a) of 


-the Trarisfer ôf Property Act and claim 


that their 


Tights were enlarged under: 
the Act. 


‘x6._ The important question that arises. 


for consideration is, whether the Tamik 
Nadu Cultivating Tenants’ Protection 
Act, has altered the position in favour- 
of the tenant.of the usufructuary mort- 
gagee conferring on him the rights of a.. 
cultivating tenant under the Act. Before 
examining the provisions of the Act, 


three. decisions of the Supreme Court 


bearing on this point have to be-closely- 
examined. The latest decision of’ the 
Supreme Court is Seskammal Parasram v.. 


‘Ratnabait. As this decision proceeds on. 
the basis that the question has been con-- 
‘cluded by: the decision of the Supreme 
-Court.in All India Film Corporation v. Raja: 
‘Gyannath®, that decision will be referred. 
-to in detail, - : T 


- 1. (1973) 3 S.C.C. 198: A.LR. 1972 S.G. 
637. = ‘, 7 . a : ie 
2. (1970) 2S.C.R.581. ` 
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"17. The question which arose there was 
as to whether a tenancy created by the 
mortgagee in possessian survives on the 
termination of the mortgagee’s interest. 
It was held that thé East Punjab Urban 
Rent Restriction Act, 1949, was not 
applicable to the facts of the case therein. 
The facts of the case are: The mortgagee 
of. property in which a cinema was 
run, leased it to the first appellant on a 
monthly rental of Rs. 250, for a period of 
five years renewable for ten years by 
yearly renewals on the same terms. The 
lessee was given the full right to use the 
. property whether by itself or through 
agents or in partnership or by sub- 
leasing. The lessee sublet the premises 
after equipping the house with cinema 
machinery on a monthly rental - of 
“Rs. 1,250. The property was declared 
evacuce property, and the lessee applied 
wunder the Evacuee Interest (Separation) 
Act (1951), for separation of interest, and 
the Gonretent Officer ordered sale of 
the property which was purchased for 
‘Rs. 65,000 by the respondent. The 
respondent therein filed a suit against 
the head-lessee and the sub-lessee for 
possession of the property, before the 
-expiry of the term of lease. 


x8. It is not in dispute that the mort- 
gagee leased the property after the East 
Punjab Urban Rent Restriction Act, 
1949, came into force. The relevant 
provisions of the East Punjab Urban 
‘Rent Restriction Act, 1949, may be 
~extracted: 


-The landlord is defined under section 2 
(c) of the Act as follows:—: 


“ ‘Landlord’ means any person for the 
time being entitled to receive rent in 
‘respect of any building or rented 
dand whether on his own account or 
-on behalf or for the benefit of any 
-other person, or as a trustee, guardian, 
receiver, executor, or administrator 
-for any other person, and includes a 
tenant who sublets any building or 
rented land in the’ manner ‘herein- 
after authorised and every ' person 
from time to time deriving title under 
a landlord.” 


zand the ‘tenant’ is defined in section 2 
«?) of the Act, which is as follows :— 
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“Tenant? meansany Person by, whom 
or on whose account rent is payable 
for a building or rented land and 
includes a tenant continuing in posses- 
sion after the termination of the 
tenancy in his favour, but does not 
include a person placed in occupation 
of a building or rented land by its 
tenant, unless with the consent in 
writing of the landlord or a person to 
whom the collection of rent or fees 
in a public market, car-stand or 
slaughter house or of rents for shops 
has been farmed out or leased by a 
municipal town or notified area com- 
mittee”. 


x9. The definition of the words ‘land- 


lord’ and ‘tenant’ are wide enough to. 


include the usufructuary mortgagee as 


well as the lessee under him. Section 13 
which relates to eviction of tenants pro- 
vides that a tenant in possession of a 


‘building shall not be evicted otherwise 


than under the provisions of the Act. 
Though the definitions of the words 
‘landlord’ and ‘tenant’ and the provi- 
sion relating to eviction would include 


-a tenant under the usufructuary mort- 


gagee, the Court was of the opinion that 
that status of landlord-and tenant would 
not continue when the mortgagee’s 
rights come to an end. The Court stated 


the law thus: 


“The answer to this question depends 
upon whether we can say that there 
was a tenancy to protect. We have 
shown above that. the lease came to 
an end with the mortgagece’s interest 
in the property’*:* The interest of 
of the mortgagor and the mortgagee 


- united in‘the person of the purchaser 


and the mortgage ceased to subsist. 
In this view of the matter, the pur- 
chaser could claim that the moriga- 
gee’s action came to an end and there 
did not subsist ‘any relationship 
between him and the tenants.” 


It is clear, therefore, that the mortgagor 
can State that there was no relationship 
between him and the tenants. - It was 


‘contended before the Court that the 


East Punjab Urban Rent Restriction 
Act, defined ‘landlord’, with reference 
to the payment of rent, as a person 
entitled to receive the rent, and ‘tenant? 


1. 


as a person by whom rent is ae 
and that the benefits of the Act would 
be applicable to.the mortgagec, and his 
tenant would be a tenant under- the 
definition of the Act. The Court, held 
that these definitions apply, if the tenancy, 
either real, or statutory could be ‘said to 
survive after the’ termination’ ‘of the mort- 
gage. In conclusion, the- Gourt stated 
that the termination of -the mortgagee’s 
interest terminated the relationship of 
landlord and tenant, and it.could not, 
in the circumstances, . þe” said’ to run 
with the land. and there being no land- 
‘lord-and no tenant, the provisions of the 
Rent Restriction ‘Act could ‘not apply 
any further. ‘This decision was approved 
in a later decision of ‘the. Suprenie 
Gourt in Seshammal Parasram y. Rainabai?. 
The case arose under M: P: Accommóda- 
tion Control Act. The tenancy’ in the 
‘case was cteatéd by, the mortgagee: in 
possession. It was contended that the 
mortgagee in possession had: the right. to 
let the premises‘in dispute. under-section 
76 of the Transfer of Property’ Act and 
this act of letting the -premiscs ‘was ian 
act of prudent management’ and binding 
on the mortgagor, 
redeemed the propeity. “After. stating 
that the decision in ‘All India Film ae 
yation v. Raja* Gyannath?, -concluded - 

matter, and proved that the definitions 
of the words ‘tenant’ ‘and’ ‘landlord’. in 
‘Madhya‘* ' Pradesh l Accommodation 
‘Control Act, 1961, were similar to that 
of the’ East Punjab Rent Restriction Act; 
1949, the Supreme Court held ‘that, the 
observation: in All India Film Corporation 
Eid. v. ‘Gyanrath®, ` Would be, equally 


‘applicable to “the, facts of that case. ee 


ao. -In the light of the law laid'down by 
the: ‘Suptem2: ' Gourt in All‘ Undia! Film 
‘Corporation Lid. v..Gyannath®, the effect 
of the Tamil) Nadu Gultivating Tenants 
Protection Act: with which, we-are now 
‘concerned will have'’-to.-be examined. 
The Supreme Court- has Stated that 
even ‘when the : definitions -‘of -layd- 
lord and tenant. are applicable, the 
tenancy cannot’ be ‘said .to/ survive -after 
the termination of the mortgage and! the 
termination of the: mortgageé G interest 


(1973) 3 S.C.C. 198 : 
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terminated the’ relationship ‘of* landlord 
and‘tenant which could not be said -to 
rùn- withthe land and there being no 
landlord’ and no ‘tenant, the provisions 
ofi the- Rent- Restriction Act- could not 
apply any further. - - - 


AI. Having held that ander the general 
Jaw the lease granted by-the usufructuary 
mortgagee did not continue and_ the 
redeeming mortgagor is not bourid by 
-the lease, I will now proceed to consider 
-whether the Tamil Nadu . Cultivating 
Tenants Protection Act has enlarged the 
xights of the tenants. of the mortgagee: sO 
as to bind. the ROT BARC: 


aq. -The" Tamil ' Nadu Giitivaihg 
‘Tenants’ Protection’ ` Act (XXV of 
(1955), was. enacted with- the object - of 
giving protection frony unjust eviction 
‘of cultivating “tenants in certain’ aréas 
in the State of Tamil Nadu. The 
iPreamble runs as follows :— 7 


t 


“Whereas it is necessary ‘to protect 
z- cultivating tenants in - certain: areas 
<" in -the: S of Madras from ° unjust 

eviction.” os > e 
a Oc 
‘Gultive ting tenant is defined under . 
Section 2 (ay ‘as follows : al 


ee eS ~ + 


+ 
œ $ ~ 


H 


. SCultivating eae in read to any 
land means a person who. carries on 
-7 personal, cultivation'. on: such land 
‘under iaf tenancy agreément, express 
nor implied,“ and includes— (z) ‘any 
‘such ' person who continues in’ posses- 
~ sion of the land. after the determina- 
A vof. the -tenancy agreement,’ and 
ae the :heirs:of such person, ' but- does 
‘not include. ‘a mere eee al or 
his heirs.” e gah MANE r 


i] 
that. any person pei „carries on ae 
tion under a tenancy agreement, express 
-or implied, will be a cultivating tenant. 
It also, includes.a person- who continues 
in possession after - the determination 


" of-the tenancy‘ agreement. and the. heirs 


of such person. The definition . con- 


-templates the relationship of landlord 


cand tenant- between’ the ‘tenant and a 
‘person with: whom ~he has entered into | 


a tenancy’ agreement express or implied. 


-This would support the view that the 
-relationship of the tenant and landlord 
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continues between the, two contracting 
parties alone that is, the, tenant and the 
usufructuary mortgagee, his landlord, 
and would not subsist when the ‚mort 
gage ,is extinguished for ‘the mortgagor 
cannot be said to have entered into an 
express or implied contract or succeed 
to thé rights of the usufructuary ‘mort-~ 
gagee. ‘The words ‘a person who -con- 
tinues ‘in fF ossession after ‘the determina- 
tion of the tenancy agreement’ is ambi- 
guous;for determination of the tenancy 
agreement may either refer to a tenant 
holding- over. under the usufructuary 
mortgagee or a'case where the usufruc- 
tuary mortgagee’s rights had been deter- 
-mined. As the, intent is not clear,, it 
‘cannot be said that thé Act has specifi- 
cally conferred a right on the cultivating 
tenant even after the mortgage had been 
extinguished so as to bind the pedeemning 
mortgagor. 


2%. The term, landlord has er: defined 
as follows:— 


“ ‘Landlord in relation: a a ‘holding 
3 , or. part thereof means the person ;. €n- 
titled to evict the a , tenant 
from such holding or part.” 
we hy 


The definition in -the context would 
refer to the usufructuary inortgagee as 
‘the person with whom the’ tenant: had 
entered,into an express.or implied: con- 
‘tract and is entitled. to ‘evict,the culti- 
vating tenant from the holding. The 
„definition would. not necessarily include 
-the .mortgagor,. for, so long as:he does 
-not recognise. the tenancy and ‘so long as 
the tenancy did not bind the mortgagor, 
he would not be entitledsto evict the culti- 
vating tenant, , though -he. would have 
other remedies to obtain Possession from 
the usufructuary mortgagee’s tenants. 
While, therefore, there'can be no doubt 
that the“ two ‘definitions: of “cultivating 
-tenant -and ‘landlord’. would. be ‘appli- 
cable to the tenant.and the usufructuary 
mortgagee, there is nothing-that could 
-bring .the redeeming ‘mortgagor within _ 
the definition of the, word: landlord’, 
Section 3 of the Act runs as ‘follows:— 
J ae 
eg (1) Subject to the next succeeding 
` sub-section, no cultivating tenant shall 


be evicted from his. holding _ or any - 
part thereof by or at the instance of ’ 


, his landlord, whether in execution of 
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a decree or order. of a Court or other- 
wise. 7 i i 


The words ‘by or at the instance of, his 
landlord’ would indicate that section 3 
in particular, and the Act in general, 
‘were intended only to apr ly to his landlord, 
that is, the’ përson with whom the tenant 
had `enterêd into express or. -implied 
‘contfact and the persons’ who claim 
title under such landlord. The amen- 
ded séctiori 6-A of the Act is in ‘general 
terms, and bars ‘a suit before’ any Gourt 
for possession or ‘injunction’ in relation 
to any land where the defendant is a 
cultivating tenant entitled to the bene- 
fits of the Act. Though the suit against 
all cultivating tenants is barred, ‘in the 
context..it. would refer only to. a suit 
‘against défendants, ‘who are ‘treated as 
cultivating tenants and would not be 
applicable ta Persons who claim poies 
sion not as landlord. 


Cy “An examination of the. Act would 
thus, disclose that there has been no 
express_or implied enlargement’ of the 
rights of the tenant under a.usufructuary 
“On BabeS: so as to bind the mortgagor. 


aR. It was urged | that the decision of 
the Supreme Court in All India Film 
Corporation ‘Lid. v. Gyannath, _was rendered 
without making any reference. to 
Prabhu v. Ramdeo*, ‘and the law laid down 
by the Supreme Court, in All India Film 
Gorporation Ltd. v. Gyannath) , is not in con- 
formity. with the decision in’ Prabhu v. 
Ramdeo..; I do not feel ‘that * there is 
any. irreconcilable inconsistency” between 
‘the’ principles laid down by the two 
decisions.’ In the case second .citéd 
before .thé Supreme" Court, one ' ore 
executed a’ usufructuary, mortgage cin 
about:1936 for a period off 20 years in 
favour of one,: Ganga Din. ` After the 
expiry: of the period prescribcd by. the 
said mortgage.jJore’s son; the appellant 
before. the Supreme Court, obtained a 
decree for. redemption on.16th July, 
1956. -During:-the . continuance, of the 
mortgage, Ithe, mortgagee Ganga Din, 
had let: out. the property to respondents 
l to, 3 therein. Before the mortgage 
was redeemed and during the ‘continu- 
a 
1. (1970) 2 S.C.R. 581.. 2 00) G3 
2. (1967) 1 S.C.J. 60: (1966) 3 S.C.R. 
676: A.I.R. 1966 5.G. 1721. 3 ; 
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ance of the lease, the Rajasthan: Tan 
Act, 1955,. came into:. force on .l5th 
Ootober, 1955.. The. question “arose 
whether the tenants, whorweré inducted 
by the usufructuary. mortgageé could ‘be 
ejected by the appellant on_the ground 
that the mortgage lin question had beer 
redeemed. ‘It may be noted that in this 
case, the-lease wasbefore the Rajasthan 
Tenancy Act, came into force. After 
referring to: the. decision: of, the Supreme 
Court in Makabir Gope v.s Harbans Narain 
- Singh*, wheréin’ it: was laid down that 
a’ mortgagee } }cannot, : during’ the subsis- 
tence of the mortgage; act-in a manner 
detrimental tó the mortgagor’s interest, 
such: as by- giving a: lease':which may 
enable ‘the. tenant to acquire permanent 
or occurancy rights in the -fields ‘thereby 
defeating ‘the! mortgagor’s'.right.-to khas 
possession, .the Court observed ‘that those 
observations were madé in relation to 


the obligations of. the mortgagee and the. 


mortgagor under the provisions of the 
Transfer of Property Act. ‘The Supreme 
Court pointed out that the ‘Court had 
taken the precaution to point oft: that 
even in regard to tenants inducted: into 
the Jand by, a mortgagee, cases may atise 
where’ the said tenants’. may, acquire 
rights of special character ` by. virtue of 
statutory. nrovisions -which.. ‘May, in- the 
meanwhile, come: into operation, and 
added that a permissible settlementiby a 
mortgagee in’ possession with a tenant 
in the course of rudent management ; and 
the soringing ur of rights in the tenant 
conferred- or created. by statute based 
on the:natute of the land and possession 
for the requisite period; was a different 
matter altogether. Explaining the obser- 
vations, the Court stated that while 
dealing with the normal position. under 
„the Transfer ‘of : Property Act, the rights 
of the tenants inducted:by the mortgagee 
may conerivably. be ‘improved. by virtue 
of statutory provisions which may mean- 
-while, come into operation: | - The; effect 
of the sabove passages -isņthat normally 
the usufructurary ‘mortgagee ;..cannot 
confer a-better title on thertenant than 
what he has, and that the Tights of the 
tenant arc- extinguished with. the expiry 
of the mortgage: ‘But, if the -usufruc- 
tuary mortgagee,_in the course of pru- 
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dent management Jleases the property, 
the tenant thay. get certain rights and 
the possession of: the tenant inducted 
by the mortgagee,may be-protected dui- 
ing the period for ‘which ‘the lease ‘was 
granted. It is open to the: ‘legislature to 
enlatge the rights of the tenants induct- 
ed by the mortgagee by<statutor'y | provi- 
sions: -The question ‘as to whether the 
rights of.the tenants had. been enler ged 
or not will depend upon the onon 
of the: statute. The Supreme Court 
considering. the f rovisions. of section: 15 
‘of thé Rajasthan ‘Tenancy Act, came ‘to 
thet conclusion that the tenant under 
the usufructuary mortgagee being |a 
tenant satisfying the; requirements: of 
section 5 (43) of the Act, would be entitled 
to all the rights conferred and be subject 
to all liabilities ,imposed on khatedar 
runder the “Act, and, as they become 
khatedar by virtue of the statutory pro- 
visions, and -as under ‘section- 161, of the 
Act no tenant shall be ejected from his 
holding otherwise than in accordance 
‘with the provisions’of the Act, the tenant- 
thus inducted by the usufructuary mort- 
gagee became entitled ‘to the benefits of 
section, | 15 of the Act and cannot, be 
ejected except under. the provisions, of 
the-Act in view of section 161 of the 
Act., The ‘decision is.on the basis that 
the lease by the usufructuary mortgagee 
is a prudent act, the lease being before 
the Rejasthan Tenancy Act came into 
force,:andion;the basis that section 15 
¿Of the Act conferred on all tenants, who 
satisfy the requirements of.section 5 (43), 
the rights of khatedar under | section, 15 
-of the Act. It will be -seen that, the 
‘Supreme ; Court was dealing with‘ the 
case-of,a prudent lease by the: usufruc- 
tuary mortgagee where the lessee’s rights 
had been enlarged by specific provisions 
of! the ‘enactment. When the lease is 
not prudent and when the right of ' the 


_Tessee has not beeri 'specifically enlarged 


‘by the sta tute, the decision will not apply. 
When ‘the lease is' not prudent, the: deci- 
sion of the Supreme Court in All India 
„Film -Corporation v. < Gyannath} 1, , will ype 
«aj plicable. As there i is no lease, subsisting, 
cand as there is no. “relationship of land- 
‘lord and ‘tenant. between the mortgagor 
.and the -usufructuary mortgagee’s lessee, 





l, (1910) 2 S.G.R, 581, ? i 1 . 
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the lessee: cannot élaim any enhanced 
right. But, if the lease is a-prudent 
one and by statutory provisions his 
rights had ‘been enlarged, then he could 
claim protection..under 
concerned and this position is laid down 
by the Sunreme' Court -in Prabhu v. 
Ramdeot, Thus: viewed. there ‘is no 
inconsistency between: the two: decisions. 
The ‘case under consideration before 
me being one where there was ‘no prudent 
lease by the “usufructuary mortgagee, 
‘the decision in All India Film. Gorporation 
Lid. v. Gyannath?, would be aplicable}.and 
the tenant cannot ‘claim, any, enhanced - 
ight. ` ee S ee ee 


-%46.. As conflicting views . have been 
taken by several Judges’ of this Court, 
we' gave notice’ to the ‘Advocate-General 
and requested Mr. M. S.' Venkatarama 
Iyer, a senior member `of, the Bar,‘ to 
assist us as amicus curiae. We arr indebt- 
ed to both of them for their valuable 
assistance. 


m 
g 


27. In the result, I would allow’ ;the 
anveal, but ‘under: thé «circumstances 
‘ would not make any order as to costs,- 


, Maharajan, F. — I have ' had- the 
advantage ‘of .gaing through -the. judg- 
‘ment. of my learned brother. With 
great resrect to htm, I find myself unable 
to.concur with his conclusions. l 


29. The twò questions that arise for 
‘determination in -this appeal] ‘are:— 


i. Whether the tenants under a usufruce 
tuary mortgagee are entitled after’ the 
discharge of the usufructuary mort- 
gage, to claim the’ Protection granted 
under the Tamil. Nadu ee 
Tenants . Protection Act, 1955, - 

against the mortgagor.? . D ee 


‘2. If the tenants are so -entitled to 

protection, whether the ciyil Gourt 

would.have jurisdiction to try the suit, 

which is essentially one for recovery. of 
- possession of, the leaschold from the 
- tenants ? 


While upon the first question, I ma 
hasten to agree that the lease granted 
by. a usufructuary mortgagee’ would 
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ordinarily be }co-terminous with the 
usufructuary mortgage. It is a truism 
to say that a person ‘cannot; by transfer 
or otherwise, confer on another a ketter 
titlé ‘than he ‘himself has} end that,.conse- 
quently, á: mortgagee ‘cannot create an 
interest in the hypotheca: in. favour ofa 
tenant which would ‘enure beyond ‘the 
“termination of his-‘own-interest as a mort- 
gagée. -Itis obvious that a lease granted 
by .at usufructuary“ ‘mortgagee, would 
‘come to an`end the'moment.the usu- 
fructuary mortgage itself-has ‘been re- 
deemed. But, where before -the: usu- 
fructuary mortgage has -been redeemed, 
the. statute: intervenes and confers upon 
‘the tenant of the mortgagee certain rights 
and privileges, the principle that the lease 
is co-terminous:' with the ` usufructuary 
mortgage would no longer hold good, be 
cause the statutory rights and privileges of 
the tenantare neither traceable to, norde- 
rived from, the mortgagee, but have been 
conferred:upon the tenant by statute. This 
proposition admits of no doubt, and has 
been laid down authoritatively by a Bench 
of 5 Judges of the Sunreme Gourt in 
Prabhu v. Ramdeo', What remains for 
the Court to consider is whether the Tamil 
Nadu Cultivating Tenants Protection Act 
-has before the redemption of the mort- 
gage, conferred any statutory protection 
‘uvon the respondents, who were tenants 
of ‘the: usufructuary mortgagee. 


-30.' The Act (Tamil Nadu Act XXV of 
1955) came into force on 27th September, 
"1955. ‘For somé years before the Act was 
‘passed, there was considerable public dis- 
cussion as to what kind of land reforms 
should be effected by legislation: These 
discussions created apprehensions in the 
‘minds of those who had leased out lands 
and they ‘started! evicting their tenants 
‘with'a view to bring the lands. under their 
personal cultivation. As such large-scale 
eviction might lead to agrarian trouble 
and- disturbancė the Legislature enacted 
the Tamil Nadu Cultivating Tenants 
Protection Act. The ‘Statement of 
Objects and ‘Reasons published in Part 
IV-A of the Fort St. George Gazette of! 3rd 
August, 1955 at’ Page 145, runs as 
follows’ :— m 
1 Bt .* r A 
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“It has been brought?to the notice of 
. Government that in anticipation’of land 
reforms legislation; owners of lands are 
<. eVicting-cultivating tenants with.a view 
n to,-bringing the lands under their per- 
' Sonal -cultivation., Such large-scale 
.. eviction'will if allowed to;continue, lead 
tO agrarian jtrouble and’ disturbance 
- and to, breach of-peace: :, The object 
., ;0f this. Bill is-to protect. the: tenants from 
: unjust eviction for a period’cf one year. 
. The tenant will not, however; be entitled 
to protz¢tion ifhe is in arrear of rent or 
has done, any act which is destructive 
„ Of or injurious to, the land ,or any.crop 
: thereon,.or-has ceased to cultivate.the 
land ‘or, has used'it for. any., urpose 
other: than that for which it was let. 
,., Suitable provision hasbeen, made for 
nw restoring land tp any’ cultivating tenant 
_who was in vo3session of it on the Ist 
., December, 1954." - su i 
aan a: A? a3. aru aa: 
31. It would be apparent from the above 
statement that the -legislative intent -was 
to give pratection to . cultivating tenants 
regardless of the fact whether the ‘tenants 
hold possession in. pursuance of ‘tenancy 
agreements with absolute-owners.or with 
any Derson,such as a life estate holder or a 
Receiver or usufructuary mortgagee entitl- 
ed to evict thé, cultivating tenant! from 
the holding.. The’ main ‘concern. of the 
legislation. was to protect all' cultivating 
tenants fron eviction‘ and thereby prevent 
agrarian trouble, disturbance and breach 
of-peace. -There.is no reason to suppose 
that the legislature ‘inténded to discri- 
Minate between different categoriés of 
cultivating tenants arid, to. give protection 
only,-to; those ,cultivating tenants: who 
derived. possession from absolute owners 
and deny protection -to cultivating tenants 
who‘ derived -.possession ‘from limited 
owners or usufructuary mortgagees. One 
‘would think that eviction of either cate- 
gory of cultivating tenants would have 
brought about agrarian. trouble which it 
was the main.putpose of the enactment 
to avert. It may „be noticed that the 
Act makes serious inroads-upon the rights 
of lessors and owners under the: Transfer 
of. Proverty-Act.and under the common 
law: of: India.” ‘The Court ought not, 
thérefore, to ‘construe the effect of this 


special enactment.by. grafting into it con- ` 


siderations imported: from the Transfer of 


T 


‘Property .Act or thé ‘common-law of 
India. In construing a statute the Court 
must.look tothe object to bé:accomplish- 
ed, the-evils and mischief sought to be 
remediéd-or.the purpose to- be :subserved 
and place on .it,a reasonable ‘or,-liberal 
construction; which would best efféct its 
purpose rather than..one which. would 
‘defeat it : (vide! Note - 323, page 595 
Corpus Juris. Secundum, Vol: 82). Even if 
a‘statute is susceptible of more than ‘one 
‘construction it must be given-that which 
will best effect.its purpose rather than‘one 
which would ‘defeat it even though, such 
‘construction is not. within the: -strict 
literal\interpretation.‘of the statute and 
even.though both constructions are equally 
reasonable. The legislative declaration 
of purnose and policy is entitled to gravest 


‘consideration’ unless overthrown by facts 


-of record, and a statute will if possible be 
given a construction which is. consistent 
with its declared purpose (vide $ Note 323, 
Corpus Furis Secundum, cited supra, Vol. 82). 
‘Though the réaning of the relevant pro- 
‘visions of the ‘Act will not be controlled or 
affected by. anything in: the: preamble it 
‘is a well known rule ofinterf retation: that 
in cases of doubt as to the prorer'construc- 
tion of the body of a statute, resort may 
be had to-the preamble or recitals for the 
nurnose' of! ascertaining :the’ legislative 
intent (vide : Gorpus Furis Secundum, cited 
supra, Vol. 82; note 349, page ‘730). .'» 


‘4 * 
ro, rot, ty! ke aa { 


3a: The Preamble to the Tamil Nadu 
Cultivating Tenants Protection Act! 1955, 
runs as follows ;— ' | - 7s” 
s Whereas it is necessary: to protect 
cultivating tenants incertain areas in 
` ‘the State of Madras from unjust:evic-. 
‘tion? Š e an ee 
The Preamble seems to indicate that all 
categories of cultivating- tenants. would 
come under the protective umbrella of this 
‘Act..The.definition of ‘cultivating tenant.’ 
in‘ section 2- (aa) as amended- by ;Tamil 
Nadu Act IX: of 1969, is as follows. : 
the oS oe Pa bah a 
‘< (aa) ‘cultivating: tenant’-(7) means. a 
person who'coniributes his own physical 
labour or,that.of any membériof his 
family in the cultivation of any, land 
| belonging to another, under a tenancy 
(agreement, express or implied ; and., 
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+ (it) 'includes—(a) any such person who 
‘: continues in possession ‘of the land 
.. after the determination of'the tenancy 
= agreement ; (b) the heir of such per- 
‘sons, if the heir: contributes his own 
physical labour or that of any member 
‘-of-his family in the cultivation of such 
“land ; (c) a sub-tenant, if he contri- 
butes his own physical labour or that of 
any member cfhis family in the‘cultiva: 
' tion of such land ; or (d) any such-sub- 
tenant who continues in nossession of 
- the land notwithstanding that thé per- 
‘ son’ who sublet the land to ‘such sub- 
‘tenant ceases to‘have the right ‘of 
possession of such land ; but (zt). does 
not include a mere intermediary or his 
heir.” ` m | 


{ l 


It is noteworthy that in sub-clause (7). of 
clause (aa) ito section 2, no reference is 
made tothe person with whom the culti- 
vating. tenant should have entered into a 
tenancy agreement., In: order to qualify 
as a cultivating ‘tenant, it is sufficient ifhe 


is in ‘fossession of any land belonging to 


another in pufsuance Of a tenancy agree- 
ment with any person ‘who is entitled for 
the:time being to lease out the land tohim. 
The definition of ‘ cultivating tenant’ is 
so wide as to embrace even a sub-teriant 
between.whom and the Jandlord there is 
no ‘privity, of’estaté. Sub-clause (d) of 
clausé (a2) proceeds to make it ‘clear that 
even a sub-tenant, who continues in 
possession .of the land,’ notwithstanding 
that; the person who sublet the land. to 
such sub-tenant has ceased to have the 
right to possession of such land, would be 
a cultivating tenant within the meaning 
of the.-Act and éntitled to protection 
thereunder. Under the general law and 
under the Transfer of Property Act, ‘the 
tenure ofa sub-tenant is analogous to and 
‘ás precarious as that ofa lessee from a usu- 
fructuary mortgagee and the sub-tenancy 
would ter ninate with the tenancy and 
the sub-tenant, who has'no privity of 
contract with the landlord cannot main- 
tain possession of the land as against the 
landlord after the head tenancy has ter- 
minated. But, ‘this’ notion has’ béen 
thrown overboird by: the definition con- 
tained-in the Act, which confers: even 
upon -such ‘a sub-tenant q rotection from 
‘eviction. If ‘A’ the ownet of aand, 
grants a lease in favour of‘ B’ for a period 
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of one year and ‘ B?’ sub-leases the land to 
‘C°' and the sub-tenant continues in 
possession of the land even'after the expiry 
of one-year, he would, under the defini- 
tion, be entitled to protection’ under the 
Act; aid he can successfully resist the suit 
by thé landlord for eviction against him'on 
the ground that he is'a cultivating tenant, 
but thé landlord ‘cannot say that there is 
neither privity of ‘contract nor privity 
of estate between him: and the sub- 
tenant and that‘the sub-tenant cannot, 
therefore, continue in pessession, because 
the head-tenant, who had sublet the land 
to the sub-tenant, had himself ceased to 
have the right to'yossession of such land. 
This part of the definition would appear 
to emphasise the view that all cultivating 
tenants would’ be entitled to protection of 
this statute regardless of the termination 
of their contractual] right to possession, 
so long as they continue in cultivation of 
the land in pursuance of a tenancy agree- 
ment with the person entitled to lease the 
land. The ‘usufructuary mortgagee is 
certainly a person who is entitled to be in 
possession of the hypotheca and to enjoy 
the usufruct thereof so long as the usu- 
fructuary mortgage is‘ in full force. 
During this period he is entitled in Jaw 
to lease out the hyrotheca. It maybe 
noted that the word ‘landlord ’ has been 
defined in section 2, clause (c) ‘of the Act 
so widely that it may take in not only an 
absolute owner of a holding, but also any 
person who may have:an inferior interest 
in the holding but is nevertheless entitled 
to evict the cultivating tenant.from such 
holding. The holder of a life interest in 
a holding or the holder of a usufructuary 
mortgagee therein would, notwithstand- 
ing hjs truncated rights, ‘still be entitled 
to evict the cultivating tenant under ‘the 
law, and’ would ‘therefore, be qualified 
to be a landlord within the meaning of 
this Act. ‘The definition of ‘ Iandlord ’ 
as ‘a person entitled to evict a cultivating 
tenant from such holding’ is designedly 
elastic so that it may include within its 
gamut all persons ranging from a: person 
having absolute ownership in the holding 
down ‘to a person like a‘ usufructuary 
mortgagee, who, despite his precarious 
right to, possession of the holding, would 
still be entitled’ to'evict the cultivating 
tenant from the holding during the cur- 
rency Of 'the mortgage.’ The deliberate 
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wideness of this definition has a two-fold- 
purpose. In the first place, it_throws 
- light.on the kind of persons with whom 
the cultivating tenant:can’.enter into-a 
tenancy agreement within the meaning of 
section 2 (aa) of the Act. It need not. 
necessarily be with the owner of the land.: 
Reading, the definition of ‘ cultivating 
tenant * in conjunction with thé definition 
of ‘landlord’ it'has to be held that the 
tenancy agreement ,contemplated in sec- 
tion 2, (aa) may be with any person entitl- 
ed to evict the cultivating tenant, which 
means any person ranging from an abso- 
lute owner to a person like a usufructuary 
mortgagee who despite his rights being 
inferior to those of an absolute owner 
would still be entitled to possess the land 
by leasing it or. otherwise.: In the second 
place, the inclusive definition, of the word 
‘landlord’ would throw light upon the 
manner. in which section 3-(1) of the Act 
should be interpreted. Section 3 (1) 
Says—' 5°: Bi ee Ge a 
i: “Subject to the.next succeeding sub- 
section ; no-cultivating tenant shall bé 
evicted from his holding or -any part 
„thereof, by ori at the instance of his 
landlord, whether in executioni tof a 
decree or order ofa Court or otherwise.” 
ee cee » CJ ; se. a 
This provision ‘makes -it clear that riot- 
withstanding the fact that a decree-or 
. Order‘of'a civil Gourt for‘eviction ofithe 
tenant has been fF assed before the coming 
into force of the Act, no cultivating tenant 
shall be evicted except in accordance with 
the other pravisions contained.in the Act. 
No. doubt, the words ‘,by;or at the instance 
of his landlord’ occur,:in this section. 
We, will be taking the words too literally, 
if we construe the.same to mean ,that in 
the matter of eviction of the tenant, the 
statute, imposes’ a’ disability solely. and 
only upon ‘the. person..with whom the 
tenant- has entered into an: express or 
implied tenancy agreement. It may be 
that the tenancy agreement is concludcd 
with A, an absolute owner; but at the 
time the eviction suit is filed, A is dead, 
and his heir B has -inherited the holding. 
It would not be open to B ta contend that 
though the tenant cannot be evicted at 
the instance of ‘ his landlord’ namely, A, 
there is no legal embargo against B, evict- 
ing .him. Such ‘a literal construction 


would kill the spirit of the enactment, 
besides Jeading to anomalous results: 
the principle of! harmonious construction 
requires the Gourt to-read the word 
‘landlord ’ in section 3 (1).in conjunction 
with the definition of the word.‘ landlord ? 
in section 2 (¢) of the Act, in which case, 
it would embrace all ‘persons entitled to 
evict the cultivating tenant, such persons 
including not only the mortgagee -who 
during the currency of the tenancy: agree- 
ment, -would be entitled .to evict the culti- 
vating tenant, but also’ the mortgagor; 
who after redeen ing the.mortgagee, has 
become entitled to evict the cultivating 
tenant. If section 3 (1) tsays that:no 
cultivating tenant shall be evicted “by 
or .at the instance of’ his landlord ”’, cit 
means that no cultivating tenant shall be 
evicted by or at the instance of any person 
entitled to evict him.-. To. say thatthe 
tenant’s landlord is only: the mortgagee 
and not the mortgagor and that though 
the section interdictsthe mortgagee from 
evicting the tenant, it does.not interdict 
the. mortgagor from evicting him, would 
be to put a construction upon thé section, 
which-besides bejng uncharitable to :the 
draftsman, who; had unfortunately..to 
express himself.in, a foreign language, 
would have the effect of frustrating sthe 
very purpose of this special enactment. 
In-my view, ‘the expression ‘ his landlord? 
in section 3 (1) can be reasonably cons- 
trucd to mean not only. the usufructuary 
mortgagee, who leased out the!lands.'to 
the respondents, but also the appellant 
(mortgagor), who after redemyition:of the 
mortgage, has become entitled to evict 
the cultivating tenant in accordance with 
the provisions of this Act. ., 6,. z 
Baus pom yyy a 
33- Further, section 6-A -òf the Act, 
which is less vulnerably drafted, says that 
ifin,any suitbefore any Court forposses- 


Me 


1 
St ae ht ’ 


‘sion of any land, it is proved by affidavits 


or otherwise that- the, defendantiis:.a 
cultivating tenant entitlcd to the benefits 
of :this-Act, the Court shall not proceed 
with the trial of the suit,’ but shall trans- 
fer. it tọ the Revenue Divisional Officer. 
There is no reference in this- section- to 
‘his‘landlord’. If it.is proved’ that the 
defendants are cultivating tenants, entitled 
to the benefits of the Act, the Court shall 


refuse to proceed with the trial of the Suit, 


‘which has been instituted for possession of 


Ro 
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the land from the cultivating tenants and 
shall transfer it to the Revenue Divisional 
Officer who shal] dispose it of as though it 
were an application: under the Act. 
Theembargo placed by section 6-A upon 
Suit for. possession is unqualified. Any 
suits :for possession’ before any Court, 
instituted, whether it be by the mortgagee 
before redemption or after redemption ky 
the mortgagor, shall be transferred by the 
civil, Gourt to the Revenue Divisional 
Officer. This provision would also rein- 
- force the conclusion that the Act is intend- 
ed to protect all cultivating tenants against 
eviction either by the mortgagee or by the 
mortgagor. The object to be accom- 
plished: by the Act and the mischief 
sought to be remedied thereunder require 
the Gourt'to place on it a reasonable and 
liberal construction, ‘ which would best 
accomplish its ‘purpose: rather ‘than 'frus- 
trate it.:I am therefore, of the view thet 
the respondents are -cultivating tenants 
entitled: to the benefits of the Tamil Nadu 
Gultivating Tenants Protection Act, that 
they “had acquired statutory protection 
even before the suit usufructuary mort- 
gage had been redeemed by the appellant; 
that for.the purpose of the Act, the appel- 
lantis as much the landlord of the respon- 
dent as:the usufructuary mortgagee ‘who 
has been redeemed by the aprellant and 
that the appellant is-not entitled! to. evict 
the respondents exceptin conformity with 
the provisions embodied in, and the pro- 
cedure ‘laid down by'the Tamil ‘Nadu 
Cultivating Tenants Protection Act. Upon 
the first question, I ‘agree with Rama- 
nuje, Je 2 eg 

34. Upon the second question, I have to 
respectfully differ from the second appel- 
late Judge, whorhas dismissed the suit.of 
the appellant. on ‘thé ‘grotind that’ the 
respondents "àre net liable‘ to be evicted. 
If the. respondents are cultivating tenants 
within the meaning of the'Act and entitled 
-to the benefits of the Act, as I.hold them 
to be, the civil Court has no jurisdictian 
under section 6-A of the Act to proceed 
with the trial of the suit, but it shall trans- 
fer the suit to the Revenue Divisional 
Officer for disposal by him in accordance 
-with the provisions-of the Act. I would, 
therefore, while agrecing withRamanujam, 
J-, thatthe respondents are cultivating 
‘tenants entitled to the benefits of the Act, 
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set aside the learned Judge’s dismissal of 
the suit, and direct the suit -to be trans- 
ferred to:the- Revenue Divisional ‘Officer 
concerned. Under'the circumstances’ of 
this case, there. will be no order‘as:to 
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Kailasam, J.—The question involved 
in this Letters Patent appeal is whether 
the tenants under'‘a usufructuary mort- 
gagee are entitled, after redemption of the 
usufructuary mortgage,* to claim’ the 
protection granted under the ‘Tamil Nadu 
Cultivating Tenants Protection Act, 1955, 
as against the mortgagor. ` l 
: 7 Ree Geer ar 
36. We consider this question-is of con- 
siderable public im portance, and it will 
have to be authoritetively decided finally. 
This question has arisen many times and 
different judges- have taken different 
views. In order’to finally settle the 
position of law, so far as this High Court 
is concerned, we are agreed that the 
matter should be decided bya. Full 
Bench. Under ,Order I, proviso to rule 
2 ofthe Rules of the High Gourt, Appel- 
late Side, the matter will be posted before 
a Full Bench. -> - a ee ee 
t Payer Po oa Fa 
Pursuant to the Order of Reference 
aforesaid, this appeal coming on for 
hearing : before the Full Bench, : the 
Court delivered the following 
Judgment: : a X 
E ' ` {f+ Ch i 
Veeraswami, G J.—Thë Letters Patent 
Appeal' is. posted: before a’ Full 
Bench, because, Kailasam, J. and -Maha- 
rajan, J., differed on the question’ whether 
the tenants under a usufructuary 'mort- 
gagee are entitled, after redemption’ of 
the usufructuary mortgage, to claim pro- 
tection under thé Tamil Nadu Cultivating 
Tenants Protection' Act, 1955, as against 
the mortgagor. ‘The usufructuary mort- 
gage was created on, 2nd March, 1924! 
Respondents 1 and 2: wêre inducted into 
the land by the usufructuary: mort- 
gagee in 1957 as 'tenants. On' 19th 
June, 1964, the mortgage was redeemed. 
The mortgagor-owner brought the suit 
for possession and mesne profits.. Thé 
first two Courts agreed in decreeing the 
suit. But, in second appeal, Ramanujam, 
J., reversed the decree relying on'Prabhu v: 
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Ramde', and dismissed the_suit.. But, 
he granted leavé.. In the, Letters, Patent 
Appeal, Kailasam, J., took the view that 
the respondents were-not entitled tothe 
statutory protection, while Maharajan, J., 
took the opposite view. . 


38. ‘The Tamil Nadu Cultivating Tenants 
Protection Act, 1955; was enacted ‘for-the 
protec ion from eviction of cultivating 
tenants in certain’ areas in ithe State’ of 
‘Madras.’ It provided for statutory pro- 
tection, eviction on certain grounds, right 
of tenant to restoration of possession ‘in 
certain events and right 'of landlord to 
Tesume for-Personal-cultivation. - ‘ Gulti- 
, váting tenant ’ is defined by section 2 (aa) 
‘in relation to an¥ land’ as a perso: who 
carries on personal cultivation: onèsuch 
‘land ‘under‘a tenancy'agreement, express 
or implied. The definition also includes 
** any such person as is referred toin sub- 
clause '(1) who continues in possessiori' of 
the land after the: determination of the 


' tenancy- agreement.’13 By: Act :IX -of 39 


1969, .an' améndment was: ‘introduced 
bringing within the scope of definition of 
.* cultivating tenant’ ‘a sub-tenant as well. 
This was done in viéw of certain ‘earlier 
decisions of this Court, as for instance. 
‘Ganapathi, v. Ayyakannu®. A landlord is 
‘defined by the section in relation to a 
holding or part thereof as a person entitled 
‘to evict the cultivating’ tenant from such 
holding orpart. ‘ Holding ’undersection 
tion '2 (a) means a parcel or parcels of 
land held by a cultivating tenant. ‘Land? 
‘as defined mieans' land used for, the pur- 
pase “of agriculture or horticulture, aid 
it includes. certain things with which we 
are not concernéd in this case., A person 
is said to carry on' personal , cultivation 
on a‘ land when he contributes his own 
physical labour or that of the members of 
this family in the cultivation of the land. 
The, ‘term ` “ cultivating’ tenant’ _ would 
‘extend also to hisheirs, but not'to à mére 
intermediary or his heirs.’ The’ protec- 
‘tion of a cultivating tenant is ‘afforded by 
Means of section 3 which is— l 
.. “ (I) Subject to the next succeeding 
sub-section, no cultivating tenant shall 
be evicted from his holding or any part 
.thereof, by or at the instance of the 


“ALR. 1966 S.C. 1 
2 LGR: (1961) Mad. 452 : 74 L.W. 117. 
M L J—33 
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.Jandlord, whether in execution of a 
-- decree. or order of a Court or other- 
- wise”? . . D saat bo wA 


had 


‘Clauses (aa) to (d) in sub-section (2) ofthe 
section deals with the grounds for eviction. 
Glause (aa) is not apposite in this case. 
Clause (b) makes negligence, which ‘is 
destructive of’ or injurious to the land 
or any crop thereon, a ground for evic- 
tion. If the cultivating tenant has al- 
together ceased to cultivate the land, that 
will‘ also furnish 'the basis for” eviction. 
Qlause (c) would enable a landlord to 
gvict. a -cultivating tenant, if he has used 
the land for any purpose not being agri- 
cultural “or horticultural ‘purpose. The 
next clause_(@) deals with another ground 
for eviction, ‘nan‘ely, wilful denial of the 
title of the landlord to the land: These 
are the relevant.provisions in‘the light of 
which we have to ariswer the question sét 


out at the Outset, ` 







we. have adverted to. -When’ such a 
tenancy: agreement comes to an end by 
whatever means, then the. statutory ten- 
-ancy begins. by virtue of the inclusive 


‘relationship of landlord and, tenant is 
brought to an end and notwithstanding 
only by.reason of the fact that the culti- 
vating tenant’as defined in the first part 
-of the definition continues in possession of 
the land he is enabled to continue to have 
the status ‘of a cultivating tenant. In 
‘other words, the effect of the inclusive 
idefinition is that it brings about a statu- 
tory tetiancy for purposes of. pratection. 
-To bring about that resultthe precedents 
are that there;should have been in the 
origin a tenancy agreement, express or 
implied, and under that agreement to 
which the person is a party he should carry 
on personal cultivation, on the land. If 
these premises are granted, though the 
agreement of tenancy express or implied 
has terminated but the person mentioned 


- 
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in the first part of the definition continues 
in possession of the land he will be a culti- 
-vating tenant. The firsty art of the defini- 
tion does not specify as between whom 
and whom, the tenancy agreement men- 
tioned.is ‘contemplated. ‘The lease may 
have been granted by the owner or a 
usufructuary mortgagee’ or even a lessee 
of the land. But, the person who carries 
- on personal cultivation of the land should 
derive his right under a tenancy agree- 
‘ment, express or implied -with a person 
entitled to énter into it who may be any 
one of those petsoris we heve just now 
mentioned as instances.. -To attract the 


inclusive definition, the tworequisites are’ 


determination ofa tenancy agreement and 
the person who was within the first part 
of the definition continues in possession 
of the land. If those requisites are satis- 
fied, the person continuing in possession 
of the land will be a cultivating tenant. 
The inclusive definition does not visualise 
that after the determination of tenancy if 
the person as defined in the first part of 
the definition continues in possession of 
the land, he would not be a cultivating 
tenant unless there is a contractual rela- 
tionship, express or implied,: with his 
landlord. We say so, because, a land- 
lord, as noticed supra, is defined not.in 


terms of a person who lets out the ‘land, _ 


but as a person entitled to evict the culti- 
vating tenant. No contractual relation- 
ship- is necessary or is implied for pur- 
poses of the definition. The grounds of 
eviction which we enumerated above 
should be understood and related toa 
landlord as defined and not in terms of a 
landlord as contemplated by the Transfer 
of Property Act. Under the latter Act, 
a landlord necessarily implies contractual 
relationship, and there should ‘be a land- 


lord as well as a tenant, and, as between ` 


them, the basis of relationship should be 
the tenancy agreement. But: that will 
be so only in respect of the first part of the 
definition of ‘ cultivating tenant’. When 
we take the inclusive definition, it deals 
with a case of a situation arising after 
determination of tenancy so that the.con- 
tractual relationship need not exist as 
the basis for entitling the landlord either 
to collect rent or evict. Reading the 
definitions of ‘ cultivating tenant’ and 
‘landlord ’ it is further clear that in order 
to be a cultivating tenant for an extended 
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` agreement and enjoins that if the contrac-| 


(1976 


period, the lessor need not necessarily 
have the capacity or right to, confer it. 
All that is essential for the: inclusive}, 
definition to apply is that in the origin 
of the tenancy, it should have -resulted 
from a tenancy agreement, express’ or 
implied,- and for purposes of inclusive 
definition, it does not matter whether the} 
original lessor is in the picture or not.| 
The test to find out whether a person is a 

landlord is not that whether there is a 
direct. agreement between him and the 

tenant but whether the person who claims 

to be the landlordsis entitled to evict ‘on 

the grounds mentioned in the Act.. It is 
in the light of this position, in our opinion, 
we have to appreciate the scope and effect, 
of sub-section (1) of section 3. When it). 
speaks of { at the instance of his landlord ’, 
it means at the instance of the person 
entitled to evict the tenant. The word 
‘his’ does not make eny difference, for} 
the person entitled to evict him will be his 
landlord at.any given time. The seme 
meaning to the ‘ landlord ’ has to be given 
in clauses (b), (c) and (d) as well of sub- 
section (2) of section 3. 


40. On the construction, we have thus 
placed, it will be obvious that, even though 

the usufructuary mortgage on the strength} — 
of. which the mortgagee let out to the 
tenant has been redeemed, since the 
tenancy originated in an agreement and 
since because of the redemption, ‘such an 
agreement came to anend but the tenant 
continued to be in possession, .he will 
squarely. be within the inclusive definition 

of the term ‘cultivating tenant’. Onl ` 
that view, the reasoning in Ganapathi v.| 
Ayyakannut, does not appear to us to be 
correct. There is no question of the 
usufructuary mortgagee conferring upon 
the tenant a higher title than what he i 
possessed of. What happens for purposes 
of the inclusive definition is that-no higher 
title than what the, usufructuary mort- 
is conferred on the culti- 
vating tenant. But, the statute inter- 
venes at the determination of the tenancy 


















tual tenant within the meaning of the 
first part of the definition of * cultivatin 
tenant’? continues in possession of the 
‘and, he would be entitled to protection) 








1. LL.R. (1961) Mad. 452 :74 L.W. 117 


TI] 
as a cultivating tenant., A reference was 
made in that case in the observations of 
Balakrishna Ayyar, J: in Ramaswami Naidu. 


v. Marudaveera Moopan'. Both Ganapathi - 


v. Ayyakannu® and Ramaswami Naidu y, 
Marudaveera Moopan', deal with cases of- 
sub-lessees. They: were all of the: view 
that sub-lessees were not within the inclu- 
sive definition., The reasoning of Bala-. 
krishna Ayyar, J., which. Jagadisan; J. 
and Kailasam, J., accepted in Ganapathi'v. 
Ayyakannu®, was this: - --3 uo o) 

r Mad, cd 


au 


Top ta ee i. t 1 5 
“ Atenancy agréement means an agrec- ` 


ment creating a tenancy, and when we’ 
speak of a tenancy we normally under- 
stand that there is on the one side a 
landlord and, on the other side, a 
tenant or lessee. ‘ In‘ relation to- sub- 
lessee we ‘do not usually use‘the term 


tenancy agreement ; instead we speak - 
It will also 


of the assignee Of a lease. 
be appreciated that ifthe contention of 


Mr. Krishnaswami Iyer were right, it - 
"` would be possible for a lessee to create ` 


rights larger than he himselfshas, and 
- normally a construction’ which produces 


such a result should not be accepted..... 


The expression ‘ heirs, legal representa- 
tives and assignees’ in a very familiar 


„one. When, therefore, the Legislature .. 


said-that the ‘ heirs ofsucH person ’ shall 
be deemed to be tenant, but did not, at 

., the same time, include his ‘legal re- 
' presentatives or assignees’ -in that cate- 
. not want to confer the benefit of the 
~ Act on the. legal representatives or 
-assignees of the original lessee. Other- 
wise, it will be hard to-exg lain -the 
omission of the words “ legal representa- 

_ „tives and assignees.” Ce eee 
So far as the first part of the learned 
Judge’s reasoning is concerned, we`are in 
agreement because .a tenancy’ necessarily 
implies a Jandlord.on the'one hand and a 
tenant on the other. But equally to'a 
sub-lessee, the protection is traced to the 
statute. If. the sub-lessee continues in 
possession, but the tenancy agreément 
originally entered into had not terminat- 
ed, then the inclusive definition may not 
apply, and, therefore, the sub-lessee may 


oe Ya 


not be entitled to protection. If, on-the ` 





1. (1959) 1 M.L.J.25: (1959)-M.W.N. 30.. 
2- LL.R. (1961) Mad. 452 : 74L.W. 11. 
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other hard, by the time the sub-lessee 
claims protection under the Act, the ten- 
ancy agreement with his lessor had ter- 
minated; then it willbe a different matter 
to'which the inclusive definition will have 
application.’ Also, the observation of the 
learned Judge that the lessor cannot confer 
higher title than he, himself possessed 
misses -the fact, if we: may say’ so with 
respect, that the conferment of protection 
igs.not by any person under“a contract but 


- by force of the statutory "provision. The 


principle that'nd‘man can confer upon 
another a title or right higher than what 
he himself possessed, will, therefore, have 
no validity in the application of the inclu- 
sive definition of‘ cultivating tenant’. ` 

41. For the appellant it was contended?! ~ 
that, when by Amending Act IX of 1969, © 
only a ‘sub-tenant was brought within 
the vortex of the inclusive definition of 
‘ cultivating tenant’, it did not do so in 
resț ect ofa tenant or a usufructuary mort- 


‘gagee. But on principle, as we consider, 


the position ofa usufructuary mortgagee is 
not different from that of a lessee who 
sub-lets, because in either case the tenancy 
results. from ‘a valid agreement: and after 
its termination the tenant continuing in 
possession becomes’ entitled ‘to the statu- 
tory protection. i -, 


“4a. In Prabkuv. Ramdeo}, which was con- 


cerned -with Rajasthan *-Tėnancy Act; 
especially, sections 15, 161, 5 (43) and 
(44), it was held that the_persons inducted 
into the agricultural land_as tenants by the 
‘the usufructuary mortgagee and who had 
‘become entitled’ to’ rights, of khatedar 
tenants by virtue ofsection 15 could not be 
ejected by the mortgagor on the ground 
that mortgage. of the land had been redee- 
‘med. Rights of tenants inducted by the 
mortgagee in possession under the provi- 
sions ofthe Transfer of: Property Act;may 
conceivably - be .improved by statutory 
provisions which may meanwhile -come 
into operation. Ramanujam, J., in the 
second apf eal, has placed reliance on this 
decision for his view. But, we would 
F refer to rest our view ‘on the construction 
„that we have been inclined.to make on the 
statutory provisions themselves in the 
Tamil Nadu Cultivating’ Tenants Pro- 
tection Act, 1955. ~---" f 


ear aad ` 








1, (1967) 1 S.C.J. 60 : A.I.R. 1966 S.C, 1721. 
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43. Counsel for the appellant referred to 
Sachalmal. Parasram `v. Ratanbai#, which 
-we do not think in any way.affects the 
view that we have taken asito the effect of 
the related statutory provisions in the 
Act.: The..Letters Patent Appeal fails, 
and it is dismissed.- No.costs > < 
44. Maharajan, J, in his opinion, has 
suggested that.the matter will have to go 
‘back to the Revenue Divisional Officer. 
But, the suit out of which the afpeal 


arises was one simpliciter for recovery. of- 


possession and mesne profits and pot for 
eviction on any othér grounds available 
to, the plaintiff under the Tamil Nadu 
Cultivating Tenants Protection Act. There 
is, therefore, no point ‘in forwarding 
the plaint to the Revenue Divisional 
‘Officer functioning under the Act.- Ifthe 
plaintiff wants to evict the defendants, he 
can always‘do so on grounds open to him 
in appropriate proceedings. í à 
S.J. i . . if Soe 


IN THE’-HIGH COURT -OF JUDI- 

CGATURE AT MADRAS. = ie hs 

PRESENT :—M. M. Ismail, 3. aa 

T a X bi com z 

G. Ponniah Thevar . ... Appellant? 

’ P z DE i} 
De 


Nallayam Perumal Pillai and others 

O, - -ee Respondents. 
(A) Tamil Nadu., Cultivating Tenants 
Protection Act (XXY of 1955)—Lessee from 
life estate-holder—-Death of life estate-holder— 
Lessee cannot claim benefit of the Act. 


(B) Transfer of Property’ Act (IV of 1882), 
section, 76 (a)——Ténant ~ under™ life’ estate. 
holder—Applicability of the Ale g 


at 
1 tt 


A teriant-‘under a life estate-holder cannot 
claim .the protection of the Cultivating 
‘Tenant’s Protection Act as against the 
ultimate owners of. the property onthe 
determination of the'life estate. [Para: 7.] 


Section 76 (a) of the Transfer of Property 
Act will not ‘apply toia tenancy created 
‘by a limited owner. ‘Where ‘the: right 
claimed by the: tenant is a specific right 





1. (1973) 3 8.C.C. 198: A.I.R. 1972 S.G. 637. 
- œ S.A. No. 468 of ` 1973. : 29th January, 1976. 
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3 Appeal .dismissed.. 
dF ee, 
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pursuant toa a ‘particular statutory provi- 
sion, the question of applying the princi- 
ples of.section 76 (a) by way of analogy 
does not'arise. [Para. 7.] 
Cases referred tos’ 0 > , 

Mangalathachi v. Kalyanasindaram Mudaliar, 
(1966) 2 M.L.J. 66; Ghandrasekharan v. 


_ Kunju Vanniar and others, (1975) 88 L.W. 


216 : (1976).2 M.LJ. 243 AIR. 1975 
Mad. 227 > (F.B.). . » wee 

Appeal against the decree of the Court of 
the Subordinate Judge of Dindigul in 
Appeal Suit No.’ 149 of 1970 preferred 
against the Decree of'the-District Munsi 

of Periyakulam in Original Suit No. 186 
of 1969.' ` ) 


T.. R. Mani and ` S$. ,Gopalaratnam, for 
Appellant. .  : F ; 
B. Ramamoorthy'and K. $. Rajagopalan, for 


Respondents. - 
The Court delivered the following ` 


Jupoment.—The first defendant in. O.S. 
No. 186 of 1969°on the file of the.Court of 
the :District.::Munsif, Periyakulam, who 
lost before the Courts below,'is the appel- 
lant herein. , . - °° *° + ~ 


a. The controversy~lies within a very 
narrow: compass.’ Admittedly, the suit 
‘property. of an extent of 1 acre 75 cents 


belonged’ to'one Annamalai Pillai under 


a'settlement deed, the original of Exhibit 
A-2, dated 16th December, 1907 by his 
natural father Ramaswamy Pillai. After 
the ‘death of Annamalai Pillai, leaving 
‘two widows, viz., Unnamalai Ammal and 
Veerayee- Veerayee instituted O.S. No. 
482 of 1927`on the file of the District 
“‘Munsif’s Court, Periyakulam for ‘ parti- 
tion of the properties of Annamalai 
Pillai,.: impleading : Unnamalai Arr mal 
and .the son of the natural brother : of 
Annamalai Pillai, viz., the second defen- 
dant in-this suit. . That suit ended ina 
compromise, as evidenced by Exhibit 
A-5,. dated 6th July, 1935, being the 
certified copy of the final decree in I.A. 
No. 1009. of 1933 in O.S. No. 487 of 1927, 
Under the terms of the compromise, the 
extent of l acre 75 cents was to be enjoyed 


-by Unnamalai Ammal during her life 


time, and the same was to belong abso- 
lutely to the sons of the second defendant 
herein.” The plaintiffs in the suit are the 
sons of the second defendant. After the 


IT) 


-death of. Unnamalai Ammal -on 26th 
July, 1968, the plaintiffs in the present 
action instituted this suit for declaration 
and possession and for past and future 
mesne profits. The appellant herein, 
who was the first defendant in the suit, 
claimed to be the lessee of the suit lands 
under Unnamalai Ammal under the 
Original of Exhibit A-7, dated 27th 
March, 1961. He put forward several 
contentions, even denying the title of the 
plaintiffs to the suit property, but the 
effective contention, which was put for- 
ward, and~ which alone was urged 
repeatedly before me was that the appel- 
lant is a cultiv ¿ting tenant entitled to the 
benefits of the Tamil Nadu Cultivating 
Tenants Protection Act, and conse- 
quently he could not be evicted from the 
suit lands. Both the Courts below, follo- 
wing the judgment of this Courtin Man- 
galathacht v. Kalyanasundaram Mudaliar', 
negatived this claim of the appellant, 
and decreed the suit as prayed for. Hence 
the present second appeal by the first 
defendant in the suit. i 

3. Mr. T. R. Mani, the learned counsel 
for the appellant, does not dispute thè title 
of the plaintiffs to the suit property, nor 
the status of the appellant as the tenant 
of the suit property, but only contends 
that the appellant is entitled to;the pro- 
tection of the Tamil Nadu Cultivating 
Tenants Pratection Act, and, therefore, 


he is not liable to be evicted in the present . 


suit. The question for consideration is 
whether that contentionis correct or not. 


4: Ofcourse, the Gourts below relied on 
a decision of this Court referred to already, 
though a subsequent Full Bench decision 
in Chandrasekaran v. Kunju Vanniar and 
others*, has taken’ a different view. How- 
ever, that decision as well as the judgment 
of the Full Bench dealt with a case where 
the mortgagee in possession -had leased 


the properties, and the question for con- 


sideration was whether the tenant under 
the mortgagee in possession was entitled 
to the pretection of the Tamil Nadu 
Cultivating Tenants Protection Act after 
redemption of the mortgage. The Full 
Bench had no occasion to consider the 
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question whether a tenant under a limited. 
owner or a life estate-holder can claim 
the protection of the Act after the death 

of the lessor, yiz., the life estate-holder. 

In the present case, as P have pointed out 
already, under Exhibit A-5, the compro- 
mise decree, Unnamalai Ammal acquired. 
only an interest to-enjoy the property for 

her life and she alone had inducted the 

appellantinto possession ; and admittedly, 
Unnamalai Ammal died’ on 26th July, 

1968. The question is whether the appel- 

Jant can claim the protection of the Act as. 
against the ultimate owners of the pro- 
perty, viz., the plaintiffs in the suit. 

5> There are two direct decisions on this. 
point by this Court. One is the Judg- 
ment of Ramanujam, J., in O. N. Rama- 
nathan and O. N. Krishnamurthi v. Raman 

Pullavarayar and Nagappan Ambalagarar*. In 

that case also, under a settlement, deed, 
one Alamelu Ammal became entitled to 
enjoy the’ property for her life, and after 
her death, the property belonged absolu- 
tely to the appellant in the second appeal. 

Ramanujam, J., had to consider whether 
the tenant under Alamelu Ammal could 
Claim the rights under the Tamil Nadu 

Cultivating Tenants Protection Act, after 
the death of Alanielu Ammal as against 

the absolute owner. Ramanujam, J., 
negatived the claim of the tenant and held 

that he could not claim the protection of 
the Tamil Nadu Cultivating Tenants 
Protection Act. 

6. The second decision is that of Mohan, 

J., in Rajappa Thenkandar v. Ramanatha 
Sundaram Thenkandar and Muthukumara 
Thenkandar*. Mohan, J., followed the judg- 

ment of Ramanujam, J., and held that a‘: 
tenant from a life estate-holder will not be- 
entitled'to claim the benefit of the Tamil 
Nadu Cultivating Tenants Protection 

Act. It’ must be pointed out that the 

j udgmenit of ‘Mohan; J., was rendered 

aftér “the judgment of the Full. Bench 


- referred to already, viz., Chandrasekaran v. 


Kunju Vanniar and others®. These two judg- 
ments, though by single Judges, are bind- 
ing on me, unless I aw convinced that 


1. S.A. Nos.499 and 645 of 1970 disposed of 
on 3rd August, 1972. 

2. S.A. No. 1691 of 1972, dated 14th July, 
1975. i i 

3.: 88 L.W. 216: (1976) 2 M.LJ. 243: 
A.I.R.,1975 Mad 227.0 . 7 
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“the said decisions require reconsideration, ‘Tamil Nadu Cultivating Tenants Protec- 
in which event I shall have to refer this- tion Act, and, therefore, unless I hold 
matter to a Bench. os ee Pe ee had failed, En 

= a : take into account the provisians containe 
7- Mr. T. R. Mani, the learned counsel in the Act, I cannot a that their judg- 
for the appellant, attempted to convince ments require reconsideration. Apart 
me that the said two decisions are err0- fon that, the conclusion arrived at by 
neous and require reconsideration. The them js not rested on-any provision con- 
argument of Mr. Mani is that on the tained in the Tamil. Nadu Cultivating 
analogy of section 76 (a) of the Transfer Tenants Protection Act; but on ~ the 
of Property Act, the acts done bona fide sv ormal and general rule. that a grantor 
and prudently in the ordinary course of. cannot confer on another a large interest 
management by the life estate-holder then he himself had in the property. 
jwill bind on the reversioners or; In. view of this, I am of the opinion that 
owners of the vested. remainder. The -there is no substance in this contention 

|question was actually considered by (32, ; ponte ea a l 
Ramanujam, J., who held that in the case ~~ - l 
of a tenant under the life estate-holder, 9. -Thirdly, Mr. Mani contends that 

[section 76 (a) of thé Transfer of Property several decisions with reference to section 
Act as such will not apply, and there'is 76 (a) of the Transfer of Property Act has 
no scope for applying the provisions of held that if a mortgagee .1n possession 

‘that section ky way of analogy, because had leased out the mortgaged property 
section 111 (c) of the Transfer of Property in bona fide exercise of his right to. enjoy 
Act actually provides that a lease’-of the property and the transaction happened 
immovable property determines where to be a prudent transaction, the tenant 
the interest of the lessor in the property would acquire the rights conferred by 
terminates on, or his power to dispose of statutes subsequent to the tenancy. In 
the same extends only to, the happening my opinion, this argument is misconceiv- 

of any event—by ‘the happening of'such’ ed. In the’first place, the said principle 

event. . As a matter of fact, in suchcases, has been applied by the ‘Gourts only with 
there is no scope for applying any princi- reference to section 76 (a) of the Transfer 
ple of law, by way of analogy, because of Property Act, and once it is held that 
the right.that is claimed by the appellant section 76 (a) will not apply to the tenancy 
jherein is a specific right” purstiant to a’ created by’a limited owner, the question’ 
particular statutory provision, and, theré- involved is one of absence’ of power and 

\fore, the question of applying the princi- -not the manner of exercise of power. 

ples containéd in section 76 (a) of thé Under these circumstances, I am unable: 

Transfér òf Property Act'by way ofanalogy. to hold that the decisions of Ramanujam, 

does not ‘arise.*, 7 ee oe ee J., and. Mohan, -J., referred to already 

8.. The second sut mission of Mr. Mani 7724" reconsideration, ee ote 

that admittedly. Unnamalai ammal was ~ those judgments it must be ig pean es 

entitled to. collect the rents from: the RO Pe a TO Ta ee oars 
appellant, and- was actually collecting the of the - a adu Cultivating tenants 
rents from him, and, therefore, she will Proteqtion Act. . - . oe ox 
be the landlord as defined in the Tamil, 19. “Accordingly, the second appeal fails 

Nadu- Cultivating -Tenants Protection and it is dismissed. There will be no 

Act,. and the tenancy agreement under order as to costs. No leave. 

the original of Exhibit. A-7 entered into , l e 

between Unnamalai Ammal and the R.S. — Appeal dismissed.. 

appellant would come within the scope 

of that Act, so as to make the appellant a i 

cultivating tenant entitled to protection = 

under that Act. I am unable to accept.  ' 

this argument either. In the first place, 

the two judgments referred to above dealt 

with the identical circu stances ‘with 

regard to the provisions contained in the’ 






bd + 


_ Present :—M. M. Ismail, 7. 


ay 


IN THE HIGH GOURT 


OF JUDI- 
CATURE AT MADRAS. . `, 


The State Wakf Board, Madras, super- 
seded by the Government of Tamil 
Nadu in G.O. Ms. No. 2031, dated Zoth 
November, 1967 and appointed by 
G.O. Ms. No. 2264 dated 30th Decem- 
ber, 1967. The Special Officer for 
Wakfs, Madras Plaintif” 


b. 
Subramanyam and others ben, 
a <. - Respondents, 


- Limitation Act(XXXVI of 1963), Article 96— 


Wakfs Act (XXIX of 1954),section 19— Suit 
Jor recovery of possession of uakf properties—— 
Whether barred by limitation—Scope of- 
Article 96, Lin itation Act, 1963. - i 


The combined effect of section 15 (1) and, 


15.(2) of the Wakfs Act would certainly: - 


be sufficient to designate the Wakf Board 


asa manager for the purpose of recovery . 


of possession of wakf property and conseé- 
quently the .Board’ could: certainly be. 
termed as “‘ Manager ”? contemplated. by: 
the third column to Article 96 of the 


Limitation Act, 1963, and if sa construed,” 


the constitution of the. Wakf Board under. 
the statute could -certainly be. construed 


. to be the‘appointment of the Wakf Board - 


cé 393 = > 7 . ` Fi š 7 a e 
as “ Manager ” of the wakf in question; © covery of the properties involved in these 


because even the word ‘f appointment ”’ 
just like the word ““ Manager ” was not a 
term of art and therefore had ta receive 
its ordinary, natural and normal meaning. 


[Para: 7.] 


The Wakf Board was a ‘‘ Manager” as 
contemplated by Article 96 of the Limita- 


tion Act of 1963 and the constitution of- 
the Wakf Board under the Wakf Act 


‘would constitute the appointment of‘such- 
Board as manager of the wakfs in ques- 
tion. Ifso, the Wakf Board having come 
into existence in 1958-and the suits having 
been instituted in 1967, the suits were 
‘well within time according to Article 96 
of the Limitation Act;:1963. [Para. 8.] 





*§.A.Nos. 445,446, 447 and 449 of 1971. 
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Cases referred to:—- 


Chinna Feeyangar Mutt, Tirupathi v. C. V. 


Purushotham and others, (1973) 2 An.W.R.: 
302 ; ATR. 1974 A.P. 175; ZL. Machi 
Reddy v. The Wakf Board of Andhra Pradesh, 
(1972) 2'An.W.R. 237: (1972) 2 A.P.L.J- 
res : Ae 2 An.L.T. 279 : A.LR. 1973 


Appeals against the decree of the District 
Gourt of West Thanjavur at Thanjavur 
in Appeal Suit Nos. 183, 184, 185 and 
187 of 1969 preferred against the decrees 
of the Court of the District Munsif of 


. Pattukottaiin Original Suit Nos. 784, 786, 


788 and.790 of 1967 respectively. - 


M. A. Sattar Sayeed and S. I. Samiullah and 
S. M. Hameed Mohideen,. for Appellant. 


K. Venkataramani, S. B. Mani and F. 
Subramanian, for Respondents. 


The Court delivered the following 


Jupcmenr.—All- these second. appeals 
arise out of a common judgment rendered 
by the learned District Munsif of Pattu- 
kottai in O.S. Nos. 784, 786, 788 and 790 
of 1967 and the appeals arising therefrom 
on the file of the Court of the District 
Judge, West Thanjavur,. Thanjavur. The 
appellant in all these second appeals* is 
one and the same, namely, the State Wakf 


Board, Madras, represented by its Secre- 


ta The suits were instituted for re- 
suits. According to the appellant, the 
properties were wakf properties, they have’ 
been. alienated by one Sheik Dawood 
illegally and unauthorisedly, and there- 
fore the ‘appellant was entitled ta recover 
possession. of those. -properties. The 
defence put forward by the various defen- 
dants are reflected in the following issues 


. framed for ‘trial by the trial ‘Court : 


(1) Whether the suit properties are part 
of the wakf properties belonging to Asar- 
pakkiri Thaikkal ? 


(2) If the suit properties are wakf pro- 
perties whether the defendants have per- 
fected their title by adverse possession ? 


(3) Whether there is merely a charge for 
Rs. 27 every year on the income from 
all the wakf properties ? ie 
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(4) Whether the suit is not maintainable 
after the supersession of the State Wakf 
Board ? ~ 


(5) To what relief, if any, is the plaintiff 
entitled ? r 


2. The learned District Munsif, who 
tried the suits, held that the suit proper- 
ties were wakf properties and further held 
on issue No. 3 that it was not, merely a 
sum of Rs. 27 per year that was charged 
on the properties in question. He also 
held that the suits were maintainable. 
But he dismissed all the suits only on the 
ground that they were barred by limita- 
tion. On appeals preferred by the appel- 
lant herein, the learned District Judge of 
West Thanjavur, Thanjavur, confirmed 
the findings of the trial Gourt on all the 
points and dismissed the suits only on the 
ground of limitation again. It is against 
these Judgments and decrees that the 
present second appeals have been pre- 
ferred by the plaintiff in the suits. 


Z. The learned counsel for the appellant 
contends that the Courts below erred in 
holding that even on the application of 
Article 96 of the Schedule to the Limita- 
tion Act, 1963, the suits are barred by 
limitation. According to the Courts 
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below, it is Article 96 of the Limitation 
Act, 1963, which has replaced Articles 
134-B and 134-C of the First Schedule to 
the Limitation Act, 1908 that applied to 
the case and even on the application of 
that Article, the suits were barred by 
limitation, because the vendor who sold ° 
the suit properties died in 1953 and the 
suits were instituted only in 1967 after 
the expiry of more than 12 years.. The 
learned counsel for the appellant contends 
that this conclusion of the Courts below 
is erroneous and for this purpose relies on 
two judgments of this Gourt and two 
judgments of the High Court of Andhra 
Pradesh. Before I refer to the judgments 
relied on, it is easier to extract the relevant 
Articles of the Limitation Act applicable 
to the present case. Article 134-B of the 
Limitation Act, 1908 related to recovery 
of possession of immovable property com- 
prised in an endowment, while Article 
134-G was concerned with recovery of 
possession of movable property comprised 
in an endowment. Since we are con- 
cerned in the present suits only with im- 
movable properties, the relevant Article 
of the First Schedule to the Limitation 
Act, 1908, is Article 134-B and the same 
reads as follows : 





Description of suit. 





Period of 


limitation. : 


Time from which - 
period begins to run 





By the manager of a Hindu, Muham- Twelve years. The death, resignation or 


madan or Buddhist religious or charit- 
able endowment to recover possession of 
immovable property comprised. 
in the endowment which has been 
transferred by a previous manager for 
a valuable consideration. 


removal of the transferor 





It is Articles 134-B and 134-C that have been replaced by Article 96 of the Sche- 
dule to the Limitation Act, 1963, and the same is as follows : - 





Description o f suit. 


Period of 


limitation: ' 


Time from which 
period begins to tun. 


ee ae ee ae es 


By the manager of a Hindu, Muslim ‘Twelve years. 


or Buddhist religious or charitable 
endowment to recover possession of 
movable or immovable property com- 
prised in the endowment which has been 
transferred by a previous manager for a 
valuable consideration. 


The date of death, resigna- 
tion or removal of the 
„transferor or the date of 

l appointment of the plain- 

tiff as manager of the 

endowment whichever is 
later. 





iT] 
4. The most important thing to notice 
is the entries. in Col. 3 in the old Article 
134-B and the new Article 96. In Article 
134-B the time fram .which the period 
begins to run, as mentioned in Col. 3 there- 
in, was, ‘“‘ the: death, resignation -or re- 
moval of the transferor.’ As against this, 
Col. 3 in Article -96 relating to the time 
from which period begins to run is, ‘‘ the 
date of death, resignation or removal of 
the transferor or the date of appointment 
of the plaintiff as manager of the endow- 
ment whichever is later.” The most im- 
portant change madein the third column 
in Article 96 of the new Act is the intro- 
duction of ‘‘the date of appointment of 
the plaintiff as manager ” and the further 
provision, ‘f whichever is later”. The 
Courts below failed to pay any attention 


whatever to this change in the third- 


column in Article 96 in the new Act and 
proceeded as if the third column of Article 
134-B of the old Act governed the 
present cases. It is with reference to this 
change, Natarajan, J.» in Sornathammal and 
five others v. The Tamil Nadù- State Wakf 
Board through its Secretary, Madras-41,statéd: 


“*¢ The last contention on which con- 
‘siderable stress is placed by the learned 
counsel for the appellants is that in any 
event the suit had become barred by 
limitation on the date when the Wakf 
Board instituted the suit and conse- 
quently the suit must have been dis- 
missed. In support of this contention 
it is pointed out that the Wakf Board 
has lost possession of the property even 
in the year 1929 when Exhibit B-3 was 
executed and as no suit has been filed 
within the statutory period to set aside 
the alienation, the present suit for 
declaration and possession was not 
maintainable. This contention 
unfortunately overlooks many factors. 
As already stated, the Wakf Board 
itself was constituted in the year 1958 
and the Wakf Act empowers the Board 
constituted under the Act to institute 
proceedings for recovery of the ‘pro- 
perties of a Wakf which had been lost 
‘to the trust by an adverse action 
_of the muthavalli. Section 15 of’ the 
Act which specified the functions of the 





ta 


1. S.A. No. 400 of 1972—Judgment dated 
11-7-1975. ` 
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_ Wakf Board ènter alia provides under 
. sub-clause (2) (2) that the Wakf Board 
¿was empowered to take measures for 
` the recovery of lost properties of any- 
wakf. Having been constituted only in 
the year 1958 the Board had a 12 year 
- period to institute an action of the kind 
in hand for recovery of property lost 
. to the wakf and when admittedly the 
‘suit had been instituted in the year 
1967 itself, the Board was well within 
time in filing the suit. Even other- 
wise, it is to be noted: that Article 96 
of the Limitation Act, 1963 has made a 
significant change in the period of 
. limitation in respect of suits which are 
to, be instituted by the Manager of a 
Hindu, Muslim or Buddhist religious 
or charitable endowment to recover 
‘possession of movable or immovable 
“ property comprised in the endowment 
which had been transferred by a pre- 
vious manager for a valuable*considera- 
tion. While the Indian Limitation 
Act, 1908 under Article 134 (c) had 
stated that the starting point of limita- 
tion for a suit of the kind referred to 
above would be the date of death or 
` resignation or removal from office of 
the huq, Article 96 of the present Limi- 
tation Act has further added that the 
date of appointment of the plaintiff as 
manager of the endowment would also: 
_ bea starting point of limitation and that 
„the later event vig., the date of death, 
` resignation or removal of the transferor 
or the daté ofappointment ofthe plain- 
tiff as' Manager of the endowment 
would govern the situation. Though 
the Wakf Board cannot be deemed to 
be the manager of the endowment in 
question, nevertheless by reason of the 
power given to it'under section 15 (2) 
(h) of the Wakf Act the Board is em- 
“` powered to step into the shoes of the 
manager and institute a suit as contem- 
‘plated: under Article 96. It is there- 
fore futile for the appellants to contend 
‘that the suit was patently barred by 
limitation on the date it was filed.” 
5. The learned Judge in another judg- 
ment of his, namely Thangiahvelar and 
another v. Tamil Nadu State Wakf Board, 
Madras, through its Secretary and another’, 
ee | 


1. S.A. No..456 of 1972—Judgment dated 
29-7-1975. 
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took the same view. In both the judg- 
ments the learned Judge also referred to 
the decision of the Andhra Pradesh High 
Court in Chinna Feeyangar Mutt, Tirupathi 
v. C. V. Purushotham and others'. That 
judgment elaborately dealt with the rele- 
vant articles of the old and new Lir ita- 
tion Acts, namely, Articles 134-B and 
134-G of the Old Limitation Act and 
Article 96 of the new Limitation Act and 
brought out clearly the changes effected 
by the new enactment. Natarajan, J., In 
the former ofthe two judgments referred 
to already has agreed with the following 
observations of the Andhra Pradesh High 
Court in the judgment referred to above: 


“ By virtue of this amendment, if ‘the 
plaintifi had been appointed within 
12 years from the date of the filing of 
the suit, he can question any aliena- 
tion, which was not made for legal 
necessity or benefit to a Mutt by a 
previous manager. The fact that 12 


years have elapsed from the date of. 


death, resignation or removal of the 
transferor-manager would not stand in 
the way of the plaintiff in such a suit 

. from recovering the property. That is 

_ clear from the last three words ‘in the 

~- amendment ‘ whichever is later’ pur- 
posely introduced by the Legislature. 
In view of thisamendment the Courts 
have got to apply the plain words of the 
statute to any action brought by any 
manager of a Hindu, Muslim or Bud- 
‘dhist religious or charitable endowment, 
to recover possession of the movable or 
immovable property of an endowment 
which was the subject of an alienation 
by a previous manager for valuable 
consideration. It is also clear that 
the transferor-manager need not be 
the immediate predecessor of the plain- 
tiff, that files such a suit. From a 
reading of Article 96, such a conclusion 
cannot be arrivedat. ‘Itisenough ifthe 
alienation was made by a previous 
manager. 
say that it should be by the previous 
manager.” 


Thus, the decision of Natarajan, J., in 
this Gourt and the decision ofthe Andhra 
Pradesh High Gourt with which Natarajan 


L. (1973) 2 An.W.R. 302 : A.I.R. 1974 A.P. 
73. 


The first column does not ` 
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J., agreed;fully support the contention of 
the appellant, namely, that even applying 
Article 96 of the new Act, the suits are 
within time, because the Wakf Board 
was constituted only in 1958 and, the 
suits themselves were instituted in the 
present cases in 1967 before the expiry of 
12 years as provided for in Article 96 of 
the new Act. 


6. However, the learned counsel for the 
respondents sought to counter the above 
position by putting forward the contention 
that the Wakf Board cannot be said to be 
a manager appointed within: the meaning 
of the expression as contained in the third 
column. to Article 96 of the new Act. 
This question has been considered by 
Natarajan, J.,. himself and the learned 
Judge has pointed out that the WakfBoard 
is empowered to step into the shoes of the 
manager and therefore will come within 
the scope of the third column of Article 
96 of the new Act. However, Mr. 
Venkataramani contended that having 
regard to the scheme. of the Wakf Act 
itself, the‘ Wakf Board cannot be said to 
be a manager for this purpose. In sup- 
port of this contention, he relied on sec- 
tions 42 and 43-A ofthe Wakf Act, 1954. 
Section 42 of the Wakf Act provides that 
when there is a vacancy in the office of 
the mutawalli of a wakf and there is no 
one to be appointed under the terms of 
the deed of wakf, or where right of 
any person to act as mutawalli is disput- 
ed the Board may appoint any person to 
act as mutawalli for such period and on 
such conditions as it may. think fit. Sec- 
tion 43-A which was introduced by the 
Gentral Act XXXIV of 1964 enables 
the Wakf Board to assume direct manage- 
ment of certain wakfs. Sub-section (1) 
of section 43-A is: P 
_ ‘Where no suitable person is available 
- for appointment as a mutawalli of a 
wakf under section 42 or under sub- 
section (2) of section 43, the Board 
may, by notification in the Official - 
Gazette, assume direct management of 
` the wakf for such period or periods, not 
exceeding in the aggregate five years, 
as may be specified in the notification.” 


4. The argument of the learned counsel 
now is that only when the Wakf Board 
assumes direct management of the wakf, 


14] 


it can be said to be a manager as contem- 

plated by the third column im Article 96 
of the new Act and that so long as-there 
is no assumption of direct management, 

the Wakf Board cannot be said to be a 
manager. ‘I am -unable to accept . ‘this 
argument, from one point ofview. Neither 
section 42 nor section 43-A of the Wakf 
Act on which reliance has been placed 
uses the word, ‘“‘ Manager”. The word 
** Manager.” in relation to a religious or 
charitable endowment is not a term of 
art. The said word denotes the person 
wha is in charge of the administration of 
the endowment or manages the Sy | 
or supervises the “performance of. 


‘charity and the word-is one of very vide 


and general import. > As a matter of fact, 
the; judgment of Natarajan, J., has referred 
to the’ provisions contained in section 15 
(2) af the Wakfs Act. 
the Wakfs-Act provides that subject ta 
any rules that may be’-made under: thè 
said Act, the general superintendence of 
all wakfs in a State shall vést in the Board 
established for thé State ; and.it shall be 
the duty of the Board ‘so to exercise its 
powers under the Act as to ensure that 
the wakfs under “its superintendence ‘are 
properly maintained, controlled and ad- 
ministered and the inéome thereof is duly 
applied to the abjects and for the purposes 
for which such wakfs ` were created or 


intended. Subsection (2) of section 15; - 


without prejudice to the generality óf the 
powers conferred by sub-section (1), by 
way of -illustration, enumerates certain 
specified powers also. One such specified 
power so enumerated is contained in 
section 12 (2) (h), which enables the 
Wakf Board to take measures for the 
recovery of lost properties of any wakf. 
Section 15 (2) (i) alsa enables the Wakf 
Board to institute and defend suits and 
proceedings in a Court of law relating 
to wakfs. The combined effect of section 
15 (1) and 15 (2) of the Wakfs Act will 


certainly be sufficient to designate the - 


Wakf Board as a manager for the purpose 
of recovery of possession of wakf property 
and consequently it can certainly be 
termed as “‘ Manager ”’ contemplated by 
the third column of Article 96 of the new 
Limitation Act and if so construed, the 
constitution of the Wakf Board under the 
statute can certainly be construed~to be 
the appointment of the Wakf Board as 
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Manager of the. wakfi in question, because 
even the word, * ‘appointment °’ > just like 
the word, ‘ ‘ Manager is not a term of 
art-and therefore, has to receive its ordi- 
nary, natural and normal meaning. 


8. In fact, there is a judgment of the 
High Court of Andhra. Pradesh dealing 
with the same question in L. Machi 
Reddy v. The Wakf Board of A.P.2. In 
that judgment, the Andhra Pradesh 
High Gourt pointed out: 


“In so far as tlie capacity of the Board 
ta institute the present suit as manager ` 
is concerned, section 15 of the Wakf 
Act' makes it abundantly, plain that 
subject to any rules that may be made 
under the said Act, the general supe- 
_ rintendence of all wakfs in a State 
„shall. vest in the Board established 
. for the State; and it shall be the duty 
of the Board so to exercise its powers 
- under the said Act as to ensure that 
‘the wakfs under its superintendence 
- ‘are properly maintained, controlled 
- and administered and thé income 
thereof is duly applied to the objects 
~and- for: the purposes -for which such 
;wakfs..were created or intended. 
‘Thus, .a\.véry wide -power is given to 
‘the Board: not only to supervise the 
functioning of these wakfs but -to see 
that they are properly maintained, 
controlled and administered. T he 
- Board is specially charged “with the 
- duty to see that the income of the wakfs 
is duly applied to thé objects and for 
_ the purposes for which the wakfs were 
‘created or intended. Apart from this 
general power. which section 15 (1) 
' confers on the Board, clauses. (k) and 
(i) of sub-section- (2) of that section 
specifically empower the Board to 
take ‘measures for the recovery of 
lost properties of any wakf and to 
institute and defend suits and pro-’ 
ceedings i in a Gourt of law relating to” 
wakfs. l 


‘What must ea follow there- 
fore is that the Wakf Board having 
supervisory powers and having special 
duties to perform is not only entitled 


1. (1972) 2 An.W.R. 237 : (1972) 2 A. PL J. j 
390-: (1972) 2 An.L.T. 279 : ALR. 1973 A P. 
73. _ a - 4: ‘ 
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to file the suit for recavery of the pro- 
perty lost to the wakf but also can 
manage and administer the property 
or see that the properties are properly 
managed and administered and its 
income applied to the objects and for 
the purposes for which the wakf was 
created or intended. Keeping in 
view these statutory functions and 
the powers of supervision of the Wakf 
Board, over the wakfs, I do not experi- 
ence any difficulty in holding that 
the Wakf Board is a Manager within 
the meaning of Article 96 of the 
Limitation Act.” 


For the reasons already indicated by 
me, I am in entire agreement with the 
above reasoning and conclusion of the 
High Gourt of Andhra Pradesh. The 
result of this will be that the Wakf Board 
is a Manager as contemplated by Article 
96 of the new Act and the constitution 
of the Wakf Board under the Wakf Act 
will constitute the appointment of the 
Wakf Board as manager of the Wakfs 
in question. If so, the Wakf Board 
having come into existence in 1958 and 
the suits having been instituted in 1967, 
the suits are well within time according 
to Article 96 of the new Limitation Act 
and therefore the suits cannot be said 
to have been barred by limitation. 


9. Having realised this position, the 
learned ‘counsel for the respondents 
sought to sustain the judgments of the 
Gourts below on a different point, 
namely, that Sheik Dawood, who 
executed the sale deeds in question, 
was made an absolute owner of the 
properties under the original of Exhibit 
A-2, the will executed by Ibrahim 
Bivi and that therefore he had the capa- 
city to alienate the properties and hence 
the appellant cannot question the said 
alienations. Since this argument was 
an involved one, I asked the learned 
counsel for the respondents to state 
whether it was his contention that the 
properties were not wakf properties at 
all and even then the learned counsel 
merely stated that it might amount to 
such an argument. However, the very 
document Exhibit A-2 relied on by the 
learned counsel will completely negative 
this argument. Exhibit A-2 itself does 
not proceed on the basis that the proper- 
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ties belonged to Ibrahim Bivi and that 
she was creating a wakf over the pro- 
perties for the first time under that docu- 
ment. On the other hand, the terms 
of Exhibit A-2 make it clear that the 
properties had become wakf properties. 
long ago and that they were being treated. 
as wakf properties from time imme- 
racer The language used in Exhibit 
-2 is: 


EAU D Kotor Qer & gadt GT Gor 


LIGAR DL (perGejr BT YB 
Gy. mah Sr ywr Gard iS. 
LOT TULOT uy ALLL” 


These very recitals contained in Exhibit: 
A-2 make it clear that the properties 
had been endowed as wakf properties 
by the forefathers of the husband of 
Ibrahim Bivi, the person who executed 
the original of Exhibit A-2. If so, the 
question of the said Ibrahim Bivi 
conferring absolute powers on her son 
Sheik Dawood, who executed the sale 
deeds in question, cannot possibly arise. 


xo. No other point was urged before 
me. : 


rr. Under these circumstances, the 
second appeals succeed and they are 
allowed and the judgments and decrees 
of the Gourts below are set aside and 
the suits instituted by the appellant 
herein will stand decreed. The parties 
will bear their respective costs through- 
out. No leave. 

S.J. . ss Appeals 


allowed. 


TT}: | 


IN. THE. HIGH COURT OF JUDI- 


CGATURE AT MADRAS. © | ax 
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t o E ee: 
PREsENT:—$. Natarajan, Jex. 
Gnanammal : ` a a Appellant® 

M ee 5 


y? - » he aber te 

: at SUE fy ee ee ee 
Elayaperumal Nadar and others’. 
a a .- Respondents., 
Madras Agricutturists’ Retief, Act (IV ‘of 
1938), ‘section 9-A, Limitation Act (XXXVI 
of 1963), Article 61, Transfer of Property 
Act (IV of 1882), section 62—-Usufructuary 
morigage—Suit , for redemption—Morigagee 
in possession for more ‘than thirty. years— 
Effect of Amendment of Act IV of 1938 -by 
Act. XXIV .of 1950—Mortgagor entitled 
to redeem the mortgage—Claim of adverse 
possession by mortgagee—Invalid. >- 


t 


The plaintiff filed the suit for redemption 
of-a. usufructuary mortgage created on 
29th March, 1899 and claimed the right 
to redeem it under Madras Act IV of 
1938 as amended by Act XXTV of 1950. 
The suit was dismissed by the trial Gourt 
and the; lower. appellate Court on’ the 
` ground of limitation. On Second appeal 
by the plaintif, — = 


Held: By reason óf. the operation -‘of the 
Madras Act IV: of 1938, the’ mortgage 
debt must be deemed tò have been-wiped 
out on the day the Amended Act came 
into force, for, by ‘then the mortgagee 
or his successor-in-interest Thad been 
in, possession of the property for 'more 
_ than the period of thirty year's prescribed 
under the Act. Consequently, the appel- 
lant had’a statutory right from ‘that date 
under the ‘provisions of section 62 ‘of 
the Transfer of Property Act to seek 
recovery of possession.:»As the appellant 
had filed the suit within a period of 
thirty years -from the -date the debt 
got extinguished by -virtue: of the Act 
(IV ,of 1938), the appellant must be 
held entitled to recover , possession of 
the suit property. ae [Para. 7.] 


‘The respondents could not: be heard to 
say that from the date of the wiping out 
of the mortgage debt by the operation 


. r'a 





< * S.A. No. 1342 of 1972. 24th October, 1975. 


GNANAMMAL: J. ELAYAPERUMAL NADAR. (Natarajan, F.) 
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of law, their possession had become 
adverse to. the- appellant and therefore 
the suit filed beyond twelve years was 
barred by :limitation; more, so, when 
there was..nothing to shaw that the 
respondents had set up hostile title in 


. : , themselves over the suit property. 


ae =. (Para. 8.] 
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Appeal ‘against the decree of the Court 
of the Subordinate Judge,’ Tuticorin in 
Appeal Suit No. 7. of 1971 preferred 
against the decree ‘of the Court of the 
District Munsif, Srivaikuntam in Original 
Suit. No. 441 ‘of 1968. © ' , ee 


: i 
S. Padmanabhan, for Appellant. 


Raj -and Raj, for Ist Respondent. 


G. Kandaswamy, for ‘2nd and 4th Respon- 
dents. .''- a 


| A. K . Sridharan, for 3rd Respondent. 


The Court delivered the following 


JUDGMENT.—The question for debate in 
the second appeal preferred by the 
plaintiff is whether the finding of the 
learned District Munsif, Srivaikuntam 
in O.S. No. 441 of 1968 which was 
confirmed by. the Subordinate Judge, 


= 


-Nadar. 


“her husband,- - 
' Nadar, succeeded to the property. , He 
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Tuticorin in A.S. No. 7 of 1971, that item 
(1) of the suit property did not belong 
to the predecessor-in-title of the appel- 
lant and that item (2) af the suit property 
was not liable for redemption -. and: 


-recovery Of possession on the ground of. 


limitation, is a correct one. In. her 
suit, the appellant sought redemption 
and recovery of possession of two items 


_ of land, survey Nos. 746/2 and- 746/1, 
of 83 cents and 44 cents respectively, 


Her case’ was that both the items wére’ 
originally owned by, one Namasivaya 
Mudaliar ‘who sold ‘them under Exhibit 


' “A-3 on 23rd July, 1862 to one Paranjothi 
Under the original of -Exhibit . 


A-4 dated 13th May, 187l; Paranjothi 
Nadar sold- the twa ` items to one 
Yesuvadial.. On Yesuvadial’s death, her 


` daughter _Muthayee succeeded to her 


property.’ When Muthayee too died, 
Augustus Masilamani 


subsequently bequeathed the ‘property 
by means of a Will ta-his foster-daughter, 
the appellant herein, and that is how the 
appellant claims title to the suit property. 
According to-the appellant, her- foster- 


mother Muthayee Ammal, had executed - 


a usufructuary ‘mortgage ‘deed on 29th 


March, 1899 under the original Exhibit - 


A-9 in favour of ane Solomon Nadar. 


It was the-redemption of this othi that. 


was sought for by the’ appellant in her 
suit. Solomon’ Nadar, by Exhibit A-10 
dated 15th January, 1901 sub-othied 
the suit property in favour of one 
Yesuvadia Nadar and two others. Later, 
Solomon Nadar assigned his othi rights 
to one AbrahamNadar under the original 
of Exhibit A-11 on. 7th August, 1908. 
The assignee, Abraham Nadar retained 
item (2) and assigned the othi in respect 
ofitem (1) alone to one ,Koilpillai under 


the original of Exhibit A-12 on 8th May, 


1913. It was the appellant’s. case that, 
respondents 2 and 3, the daughters-in- 
law of Solomon Nadar, and the first 
respondent, a stranger, were in posses- 
sion of the suit items only as athidars 
and were therefore bound ta be redeemed 
and deliver possession. To bring the 
suit ‘within time, the appellant took 
the stand that the recitals contained in 
Exhibits A-11 and A-12 constituted 
acknowledgments of the subsistence of 
the othi and would, therefore, attract 
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the operation ‘of section 18 of the Limita- 
tion Act, 1963 (corresponding to ‘section 
19 of the old Act of 1908). The further 
case of the appellant was that, by réason 


-of the provisions of Madras Act IV of 


1938 as amended by Act XXIV ‘of 1950, 


„the entire mortgage debt was wiped out 
: and as such, no amount was due to the 


mortgagees. 


2. The principal defence raised in the 
suit -by the respondents was that_ the 
suit was ` barred “by- limitation as the 
recitals contained. in* Exhibits A-11.and - 
A-12 did not amount to acknowledgments 
of liability. The other défence in the 
case was that the suit items da not belong 
to the predecessors-in-title of the appellant 
and, on the other harid,: were owned by 
the predecessors-in-title of the -respon- 
dents. With regard: to item (1)-the first: 
respondent contended that*it was origi- . 


-nally owned by one Devasahayam Nadar. 
- Eventually, one of the sons of Deva- 


sahayam -Nadar, by name Koilpillai 
Nadar, acquired the sole right over that 
item and he usufructuari[y mortgaged the 
property to one Esther Amal. Subse- 
quently, he sold the property to Esther 
Ammal herself under Exhibit B-2 and . 
Esther Ammal, in turn, had sold the 
property to him under Exhibit B-l and 
therefore, he was in possession of suit 
item -(1) in his own right and not as an` 


. othidar.. The.second respondent as well 


as her vendee, pendente lite the fourth 
respondent, on the one hand and the 
third ‘respondent on the. other. laid 
rival claims to item (2) of the suit pro- 
perty,. but it is not necessary to make 
reference to the details of their claims as 
it has been found by both the Courts 
below that they have not.established their. 
title.to the said item of property. 


3. In the trial of the suit, the learned 
District Munsif found that item (1). of ` 
the suit property was not -owned by 
Muthayee Ammal; ‘the. predecessor-in- 
title of the appellant, but was actually 
owned by Devasahayam -Nadar, the 
predecessor-in-title of the first respondent. 
As regards the second item, the District 
Munsif found that the recitals contained 
in Exhibits A-11 and A-12 did not consti- 
tute acknowledgments of the subsistence 
of the othi created under Exhibit A-9 
and therefore, the suit instituted in 1968 


II) 


for redemption’ of a’ mortgage. created: 
in 1899 was out of time. CGonsequently,: 


the learned - District. -Munsif. dismissed ~ 


the suit and the dismissal was~ sustained 
by the Subordinate -Judge’ of-Tuticorin 


. . in the appealpreferredby the appellant> 


‘The appellant has. now come forward 
with ‘the second: appeal -to assail -the 
judgments of the Courts below.. :*, 77 +: 


+ i 


4:. Mr.:Padmanabhan, earned 
for the appellant, made"a ‘vain bid -ta 
contend, that the finding of the :Courts 
below that the:appellant had no. title 
over: item (1). of the suit property was 
"erroneous. But, I am afraid, there: is 
very little material in-the case to lend 
support to the appellant’s claim that 
Muthayee, her. - predecessor-in-interest 
had title to the first item- of the suit 
property. Excepting the fact that:item 
(1) had also been included by Muthayee. 
in ‘the othi created by her under Exhibit 
A-9, there is no other document to show 
how she or _ her - : predecessors-in-title 
acquired rights to that ‘item of property. 
The prior documents of -title, Exhibits 
A-3 and A-4, do not contain any clear 
reference to item (I). The survey number 
as well as the patta number for that land 
are not adverted to in Exhibits A-3 and 
A-4.. On the.other hand,, we find that 
the documents produced by: the first 
respondent lend ‘support to his conten- 
tion that item: (1) ‘was originally 
owned by :his predecessor-in-title, siz., 
Devasahayam ‘Nadar..: Exhibits: B-21- 
and B-22, which are extracts from the 
settlement and re-settlement registers, 
unmistakably ‘show -that “Devasahayam 
Nadar was recognised: as --pattadar -of 
item (1). of.the súit-property. ‘If really 
Paranjothi:. Nadar,; from : «whom 
Muthayee’s: mother,’ - Yésuvadial -had 
purchased the properties under<Exhibit 
A-4, was the owner of item (2).as well 
as item (1); he‘would have been ‘shown 
as the pattadar, in the settlement and 


re-settlement registers, of both the ‘items. 


but; “significantly enough,; Paranjothi, 
Nadar ‘is shown in’ the settlement and 
re-settlement registers- as the pattadar 
of item (2) alone. and not of item (1), 
As` already’ stated, it is Devasahayam 
‘Nadar-who-is shown, in the registers, as 
the pattadar of item (1). Besides the 
entries in the settlement’ registers, we 
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have also-the prior-saleideeds, Exhibits 
A-13 arid .B-1 as well as the mortgage 
deed; Exhibit B-3 which lend support 


to the Claim of the first respondent that 
. one, of the sons of. Devasahayam Nadar 
` by name Koilpillai Nadar:acquired sole 
. rights Over item (1) by reason of purchase 
- from his brothers and later on he mort- 


gaged the property to Esther Ammal and, 


‘eventually, sold his’ equity of redemption 


as-well. ‘The first respondent had pro- 


_duced pattas in his name forthe said 


item and.even in the patta,, Exhibit 


~A-7, filed’ by the- appellant herself, it 


is found that Devasahayam Nadar is 


. Shown as the pattadar for item “(1). 


Thus.from Exhibit A-7 itself, it is seen 
that, -as early as fasli 1302, the ~first 


_ respondent’s predecessor-in-title had been 


shown to be the pattadar in ‘possession 
of. the first item of the suit ‘property. ` 
In such circumstances, it is futile for the 
appellant to contend, merely by, placing 
reliancé on the ‘‘recitals ‘contained 
Exhibit A-9, that Muthayee Ammal 


“was the owner of both: the items of the 


suit property and. theréfore, she was 
entitléd to sue for redemption and posses- 
sion of not only suit item (2), but-also 
suit item-(1). The dismissal of the suit 
‘by the District Munsif-and the Subordi-- 
nate Judge with regard to item (1) of 
the suit. property must, :therefore, be 
upheld. a tg e te 

Eg 4 . 


5. -Turning, now, to item (2) of the suit 


. property, there can be no doubt what- 


ever that it was owned by Muthayee and 
consequently, the appellant-is entitled 
to seek redemption~of the’ othi created 
under Exhibit:A-9. The: question, how- 
ever,’ for :consideration ‘18; whether -the 
appellants, suit filed.. beyond ‘a period of 
sixty years-from.the date of the othi.is 
within time. To gët over the bar. of 
limitation, Mr. .Padmanabhan, advanced 
a two-fold contention. The first was 
thatithe othi assignment deeds, Exhibits 
A-ll.and A-12,. executed by Solomon 
Nadar andi Abraham Nadar respectively 
contained’ acknowledgments regarding 


‘the subsistence of the ‘othi under Exhibit 


‘A-9 and therefore, -those documents 
afford.fresh starting points of limitation 
for proceedings for redemption and 
recovery: of . possession. ‚The ratio in 
L. C. Mills v. Aluminium Corporation of 


a 
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India; ‘which ~has been followed'by: V. 
Ramaswami, J., in Veerabahu Pattar v. 
Easwara Pillai*. and Somanatha Pillai v. 
Velayudham > Pillai and others? -that the 

„words used ‘in a ‘statement, on, whic 
tthe plea of acknowledgment-is founded, 
must relate to a present subsisting’ lia- 
‘bility and indicate the existence of jural 
relationship between the parties, such 
as, for instance, that of a debtor and a 
creditor’: and!.the -intention to’ admit 
such jural relationship, was sought to 
‘be distinguished bythe, learned counsel 


on the ground: that, in the“instant case, . 


there is ʻa specific admission in -Exhibits 
A-11 and A-12 about the subsistence-and 
‘binding ‘effect of the othi created’ under 
‘ExhibitvA-9. and,ithérefore, the appellant 
was entitled toinvoke thé.extended period 
of limitation conferred by section 18 of 
the Limitation Act. Mr. Padman 
_ bhan further tried to -canvass. that-thé 
appellant’s case would ‘be. governed by 
the rule Jaid::down by Ramanujam;’J., 
in Jalali vs Anustiddin*, wheré the learned 
Judge, construing the terms of an assign- 
ment: deed, exhibited in that case, held 
that the -deed' contained clear recitals 
“of acknowledgment and therefore, the 
mortgagor was entitled to a fresh start- 
‘ing point of limitation from the date’ of 
` the, assignment deed. for ‘filing the ‘suit 
for redemption. On a‘consideration of 
-the matter, I find that the contention of 
Mr. Padmanabhan in this behalf cannot 
‘be sustained. A perusal of Exhibits 
A-11 and A-12 go to show that there is 
nothing in those documents to warrant 
-the inference that either of the executants 
cof the deeds had acknowledged the-right 
cof the mortgagor. or the liability of. the 
mortgagee under Exhibit A-9-in relation 
to the othi transaction! While Exhibit 
A-12 makes'no reference at all to the 
mortgage ‘ ‘under Exhibit A-9, Exhibit 
A-11- makes’ only. a casual reference to 
the othi created under Exhibit .A-9. 
-There is a-direction in: Exhibit A-11 to 
the assignee to redeem’ the-subothi created 
under Exhibit A-10, but ‘there is nò 
. 


1. (1971) 2S.C.R.623 : A:I.R. 1971 S.C. 1482. 
9. (1978) 88-L.W. 17: (1975) 1 M.L.J. 31 : 


‘LR. 1975 Mad. 171. we ae 
É 3. §.A.No.1{ of 1972 (Judgment of this Court, 
dated 13th February, 1975). _ 
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reference whatever to the rights, and 
obligations -of the ' parties to” Exhibit 
A-9. In such-, circumstances, it must 
be held that the reference to Exhibit 


: A-9 in, Exhibit; A;11 was only a, passing 


or casual reference and- there was_no 
conscious acknowledgment, as required 


` by law, of . the mortgagee’s liability to 


be redeemed or the right, of the mort- 
gagor to redeem the othi created under 
Exhibit A-9. The ‘Courts -below ‘were, 
therefore well. founded in-their rejection 
of the’ appellant’s. contention that; Exhi- 
‘bits A-11 and A-12'constituted-acknow- 
ledgments which had the effect of attract- 


_ing “the operation of section 18 -of the 


Limitation Act to the facts ‘of the case. ~ 
T E | ee er a ee 
6. ‘Apartifrom this featuré, there is one 
other factor also, which militates, against 
the appellant’s case, that the recitals in 
Exhibit 2 A-11. afforded the appellant 
a fresh ‘period-of limitation. The-assign- 
ment under Exhibit A-11 was effected 
on’7th-August, 1908, while the suit was 
filed by the appellant only on 8th-August, 
1968, ¿.e., one day after the sixty; year 
period allowed by law: 7th August, 
1968 was not a-holiday and therefore, 
the_,suit filed on the 8th August, was 
undoubtedly out of time. Therefore, 
even assiiming that the recitals in Exhibit 
A-11 afforded scape to the appellant to 
claim a fresh period of limitation, from 
7th August, 1908 that cannot have any 
impact on the case, a3'the suit had been 
filed beyond the period of sixty years. ı 
: TEE i i wal i 
4. That leaves' for consideration the 
second ground urged: by Mr.. Padma; 
nabhan for bringing the suit within time. 
This-cantention-is based on the provisions 
contained in the Madras Agriculturists’ 
Relief Act (IV of 1938) as amended by 
_Act'XXIV of 1950. «As has been held 
by a Full‘Bench of this Court in Konthala- 
valli: Achi v. -Ayyadurai Qdayar!.. Section 
.9-A of Act IV of 1938-as,amended by 
Act XXIV of:1950 is not restricted in its 
application to usufructuary mortgages as 
defined in section 58 (d) of the Transfer 
of Property Act, but applies to all mort- 
gages by virtue of which the mortgagee is 
entitled to remain in possession of the pro- 





— 
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perty mortgaged. Applying,. therefore 
the terms contained in section. 9-A the 
argument of Mr. Padmanabhan is. that 
the mortgagee under Exhibit A-9 had 
been in possession of the othied property 
for more than thirty years and therefore, 
the mortgagor, whose successor-in-interest 
the appellant is, is entitled to seek redemp- 
tion and recovery of possession of the 
mortgaged property by reason of the 
deeming provision in the Act that the 
mortgage :debt must, be deemed: to have 
been wiped out by reason of the mortgagee 
having been in possession of the mortgaged 
property ‘for over thirty years. ..Mr. 
Padmanabhan would, therefore, contend 
that with effect from 18th, October, 
1950 when, Act XXIV of 1950. came 
into force, the appellant: had a sixty- 
year-period r under `- the - Limitation 
Act ‘of 1908 anda .. thirty-year- 
period under the . Limitation ` Act. of 
1963, to institute. the Suit for rédemption 
‘or recovery’ of: possession, ‘of immovable 
property which had been ‘ mortgaged. In 
support `of this proposition. the learned 
counsel placed reliance on Ram Prasad V. 
Bishambhar Singh!, where in ‘a, suit institut. 
ed by a mortgagor under section 9 of the 
U: P. Debt Redemption Act, “the Court 
held that the'suit must be construed tó be 
one against a fortnér mortgagee to recover 
Possession of. immovable property,,, that 
the suit would” fall more. appropriately 
under section "62" than under séction’ 60 
‘of the ‘Transfer of Property ‘Act and that 
the’ plaintiff ‘was -éntitled ‘to invoke’ the 
second limb.of Article 148 of the Limita 
tion Act and ‘élaim a ‘time-limit of sixty 
years for filing á suit’ ‘for’ Tecovéry of 
possession from the date’ ‘the , mortgage 
‘debt was deemed wipéd out by. the! ‘Opera: 
tion of law. ‘The ratio‘in the case ‘cited 
above “has been ‘followed ` by’ another 
Bench of the ‘Allahabad High -Gourt in 
Parasram v. Bindeshari? ‘and the Bench 
expressed : its view in the-followitig words : 


`“ In an- E under section 12, 
-U. P. Agriculturists Relief: Act, ' 1934, 
it is open to a usufructuary mortgagor 
‘to ask for recovery of possession “of the 
mortgaged property without the pay- 
_ ment of the mortgage money: if. ‘the 
1., A.I-R-1946 All. 406: r- ae a 
2. A.I-R. 1953 All. 833. 
M LJ—35 


at 


GNANAMMAL, 9.-ELAYAPERUMAL NADAR (Natarajan, 7.) 


. that. of-owner-and. trespasser: < 


273 


,; Mortgage money: has been’ paid up 
-from the usufruct of the property, and 

. the, period of limitation. for such an 
application i is sixty years from the date 

when the: mortgage money. was‘ so 
satisfied and the right to recover posses- 
sion accrued.” : 


Having regard to the terms of 
section 9-A .:of Madras Act IV of 
1938 as amended by Act -XXIV of 
1950, read with Article 61 of the Limita- 
tion Act of 1963 (which corresponds to 
Article 148 of the old Limitation Act, ex- 
cept that the period fixed is thirty years 
in'the new Act instead of sixty years in the 
old Act), I am of opinion that the plea 
of the appellant that she is entitled to 
seek for recovery: -of possession of item (2) 
of the-suit property is; “undoubtedly i 
founded. --By. reason of the operation’ of 
the ‘Madras Act IV of 1938,:the mortgage 
debt created undér Exhibit A-9. must "be 
deemed ta have béen wiped out on the 
day the amended Act came into force, for, 
by then, the mo rtgagee or his successor- 
in-interest- had been in“ possession ‘of the 
property--for-more than: the period of 
thirty ' years prescribed ‘under. the Act. 
Gonsequently, the’ appellant hada statu- 
tory tight from ‘that date’under the provi- 
sions of section 62 of the Transfer: of Pro- 
perty Act to seek recovery’ of: passession. 
‘As -the- ‘appellant’s suit had -been!-file 
within a‘ period of-thirty' years ‘from the 
date ofthe - -debt ‘got extinguished by 
virtue’ of the- Act, the appellant'must be 
held eéntitléd: to recover possession of 
item’ (2) of the suit property. .This aspect 
of:the matter had ‘not: been ‘considered 
by: the’ Courts below ‘and: therefore, the 
dismissal of-the appellants suit.in gales 
of Rae (2) cannot be sustained. 


g“ “Mr. Ranana. learned Tan] for 
the respondents, would however, con- 
tend that the period of thirty years under 
Article, 61 of the new Limitation Act can 
‘be availed of by. the appellant. only if the 
mortgage was subsisting, and, not other- 
wise. ‘His argument is--that since the 
mortgage debt had been wiped-out by 
Act IV of,1938 as amended by Act XXIV 
-of 1950 on 18th Octoker, 1950 itself, the 


‘relationship -between the; parties, as On 


and from.that date,..would.not_be_that 
of mortgagor. and. mortgagee,.;but only 
Therefore, 


Cd 
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the appellant’s suit filed beyond the period 
of twelve years for recovery of possession 
would be barred by limitation. Accord- 
ing to Mr. K anakaraj, it is Article 65 of 
the new Limitation Act (corresponding 
to Article 144 of the old Act), that would 
govern the situation of ‘the case. To 
buttress his argument, the learnéd counsel 

laced reliance on. Ananthan v. Krishna 
Pillai! and Prithi Nath Singh v. Suraj Ahir®. 
On going through the judgments in those 
cases, L 
situations and have nothing in. cornmon 
with the-facts of the present case. ‘The 
Travancore-Cochin caset was .one, where 
a mortgagor under a usufructuary mort- 
gage paid up-the entirety of the mortgage 
amount and obtained delivery of all the 
title deeds, but got back possession of 
only a part of the mortgage security. 
It was in those circumstances, the Court 
held that -the mortgagee’s possession of 
that portion of the hypotheca which had 
not been delivered back must be deemed. 
to be adverse to the mortgagor and conse- 
quently, a suit filed by the mortgagor 
beyond twelve years was barred by 
limitation. The Supreme Gourt casein 
Prithi Nath Singh V. Suraj Ahir? related 
to a mattsr where the mortgagors 
had paid up the mortgage money long 
before the filing of their suit, but had 
failed to get possession. of the property 
usufructuarily mortgaged. .In the suit 
filed by them long after, they contended 
that though the mortgage debt had been 
paid off by them, the mortgage still 
subsisted as they were entitled to get 
back the mortgage decuments, the posses- 
sion of the mortgaged property and the 
reconveyance of the property through 
Court. It was in those circumstances, 
the Supreme Court held that where the 
mortgage money had been received by 
the mortgagee and thereafter the mort- 
gagee refused to Perform the act, he was 
bound to do, the mortgagors were entitled 
to enforce their right to get back the 
mortgage documents, the possession of 
the mortgaged property etc., but that was 
a new right and was not to be confused 
with his right of redemption. From the 
facts of the instant case, it may be seen 
that the appellant, standing in the shoes 
es eee eee aera 

1, A.I.R. 1957 Trav.-Co. 145. 

2 (1963) 38.C.R.302:A.1.R.1963 S.C. 1041. 
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of the mortgagor, had not paid up the 
mortgage money and neglected to de` 
mand recovery of possession. This is a 
case where, by the operation of law, the 
debt had become paid up and therefore, 
the appellant was entitled to prove to the 
Satisfaction of the Courtthat her case fell 
Within the requirements of Act IV of 
1938 as amended by Act XXIV of 1950 
and that she was entitled to demand 
delivery of possession of the mortgaged 
The contention of the’ first 
respondent’s counsel that from ‘the ‘date 
the debt was deemed discharged by the 
operation of law the possession of ‘the 
respondents must be construed to ‘be 
adverse.to the appellant, is indeed an 
untenable contention and is opposed to a 
long catena of decisions. In Fai Nandan 
v. Umrao. Koeri}, it was held that a usu- 
fructuary mortgagee - cannot deny the 
title of the mortgagor and set up adverse 
possession unless he actually leaves the 
holding and enters under a different 
status.‘ The Supreme Court in Zilachard 
v. Mallappa*, following the decision of 
the Privy Council in Khiarajmal v. Daim, 
observed that where the mortgagee comes 
into possession of the property pursuant 
to the usufructuary mortgage, his posses- 
sion has a lawful origin and a mere 
assertion of an adverse title on his part 
cannot affect the subsisting equity of 
redemption of the mortgagors or operate 
to shorten the period. of limitation pres- 
cribed for a suit for redemption. Mudhol- 
kar, J., held in Mulchand v. Ganga’ 
that by the mere fact of satisfaction of the 
mortgage-debt the . possession ofthe usu- 
fructuary mortgagee would not become 
adverse to the mortgagor and as such, 
the mortgagee cannot be said to have 
excluded the mortgagor from possession 
fror the date of satisfaction of the mort- 
gage. Having regard to these decisions, 
the respondents ¢annot be heard to say} 
that from the date of the wiping out off 
the mortgage debt by the operation of 
law, their possession had become adverse} 





1. A.I.R. 1929 All. 305. 

2. 1960 S.C.J: 96: (1960) 1 S.C.R. 693: 
A.LR. 1960 S.C.85. 

3. (1905) I.L.R. 32 Cal. 296 (P.C.). 

4, A.I.R.1951 Nag. 366. 


t 
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to the appellant and therefore the suit 
filed beyond twelve years was barred 
by limitation; more so, when there is no- 
thing to show that the respondents had 
set up hostile title in themselves aver the 
second item of the suit property. 


9. At this juncture,-it may be recalled 
that respondents 2 and 3 set up indepen- 
dent title in themselves ‘to the second item 
of the suit property, but they have not 
substantiated their claim with reference 
to any document of title. There is, 
therefore, no difficulty-in~holding. that 
the.second item of the suit property does 
belong to the appellant and ‘that she is 
entitled to recover possession of the same. 


zo. Ina vain bid to sustain the judgments 
- of the Courts below, Mr. Kanakaraj 
raised a contention that all the heirs of 
the mortgagees have-not been impleaded 
and on that score the suit should fail. 
For projecting this contention he placed 
reliance on Md. Ismail _Maracair v. 
Duraisami4, where it was held that a 
mortgage is one and indivisible in regard 
to the amount and security and no suit 
can be filed to enforce a mortgage. which 
entails the disintegration of either of them. 
But in the instant case, such a plea was 
not raised before the Courts below and 
no material was: furnished to show that 
besides respondents 2 and 3 there were 
other heirs of Solomon Nadar the mort- 
gagee under Exhibit A-9 or Abraham 
Nadar, the assignee under Exhibit A-11. 
Admittedly, respondents 2 to 4 alone are 
in possession of item (2) of the suit pro- 
perty. In such circumstances; the belatéd 
attempt of the respondent’s counsel toa 
nonsuit the appellant on the ground that 
the had not impleaded all the heirs of 
the mortgagee or his assignee cannot be 
given any recognition. : 

1r. In the result, the appeal will stand 
allowed in part and the, judgments and 
decrees of the Courts below as regards 
recovery of possession of item (2) of the 
suit property, will stand set aside. The 
appellant’s suit will stand decreed in so 
far as item (2) of the suit property is con- 
cerned. No costs. .Leave granted. 


S.J. Appeal partly allowed. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | l 


— . — 


# 


PRESENT: —P. S. Kaile sam, OGF., G. 
Ramanujam and V. Balasubrakt anyan , 7}. 


The Chief Controlling Revenue 
Authority, Board of Revenue, Madras 
; oe Petitioner” 


U. 


State Bank of India, Head Office, 
Responder t. 


Stamp Act (II of 1899), sections 2 
(14), 56 (2), 57 and 31—Draft document 
submitted under section 31 for opinion as to 
proper stamp— Matter referred to High Court 
Sor opinion— Reference not valid since 
section 2 (14) contemplates instrument 
executed. l 


To comply with the definition of “instru~ 
ment’? under section 2 (14) of the Stamp. 
Act, the instrument must be executed. 


*[Para.. 6.]}} 


The Chief Controlling Revenue Authority 
while dealing with the case referred to 
it under section 56 (2) as to the amount 
of duty with which an, instrument is 
chargeable could state a case and refer 
it to the High Court only if it was an 
instrument, namely one that was signed. 
Though under section 57 (1) the Chief 
Controlling Revenue Authority may state 
the case referred to it under section 56 
and also ‘‘otherwise coming to its notice’” 
it can only be cases, that is, documents 
which are in dispute between the parties. 

[Para. 6.} 


Gases referned to:— 


Marine Insurance Policies, In te- A.I.R. 1929 
Cal. 799; In the matter of Thomson Policy, 
(1877) LL.R. 3 Cal. 347; Reference under 
the. Stamp Act, In re, (1902) IL.L.R. 25, 
Mad. 752; Stamp Reference, In re, (1915) 
LL.R. 37 All. 125; Usuf Dadabhai v. 
Chand Mohamed, A.L.R. 1926 Bom. 51; 
- Income-iax Commissioner v. Sevugan, (1948) 
1 M.L.J. 157 : 61 L.W. 154: LL.R. 
(1949) Mad. 8 : AJ.R. 1948 Mad. 418. 
a ———$———— 


* Referred Case No. 3 of 1974. 1st April, 19766 
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Case referred to the High: Court unden 
section 57, of the Indian, Stamp Act, 
1899 by the Chief Controlling -Revenue 
Authority, Board of Reveriue, ‘Madras, 
j r the following point of law 
“whether the document styled as ‘deed 
of transfer’ between the State Bank of 
` ndia and the State Bank of Travancore 
- by. which ‘the State Bank of ‘India; has 
agreéd with the State Bank of Travan- 
core to transfer to the State Bank 
of Travancore, a sum of Rs. 50,00,000 
out of the sum of ‘Rs.~g¢-lakhs: outstahd- 
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as security for the repayment.of the loan. 
At the time the deed of transfer wes 
sought to be executed, a sum‘of Rs. 90 
lakhs was due by the borrower to the 
State Bank of India under the hypothe- 
cation agreement. By the said deed 
of transfer which was sought to be adju- 
dicated,. the State’Bank of India agreed 
with the ‘State Bank of Tranvancore to 
transfer to the said Bank a sum of Rs. 50 
lakhs out of the said sum outstanding and 
due ‘to itself by the borrower and the 
interest which will thereafter: accrue at 


ie Statė Bank _of-India--the rate of 2% above the State Bank of 


paaa 


by a company called XYZ Company 
Ltd., on the terms and. conditions and 
consideration mentioned in the ‘said 
-document; is an exchange of property 
chargeable under Act XXXI of the 
Indjan. -Stamp Act, or a transfer 
chargeable’ under Article: 62 ‘(c) (22) of 
the Indian Stamp Act, or. any ‘other 
article under the Indian Stamp Act.” 


Additional., Government Pléader IT; for 
Petitioner. E a z 
‘S, Ramasubramanian, for King and .Partridge 
for Respondent. o a.. a 
‘The: Judgment of the Court was. delivered 
by *- d a ase ee Ee 

P. S. Kailasam; ` OCF.—This is ‘a ‘refe- 
rence’ under section: 57 ‘of the: Indian 
Starap Act by the Chief-Controlling 
‘Revenue Authority, Board’ of: Revenue; 
“Madras. The ‘Respöhdent; “the State 
Bank of’ India,“-presentéd- on 15th 
“November, 1971 three draft documents, 
but we are concerned with only one for 
adjudication and levy: of proper stamp 


‘duty ‘under section gi of: thé Indian. 


Stamp Act. The document with which 
we are concerned is a draft document 
styled as a deed of transfer proposed- to 
‘be executed by the State Bank of India 
and’ the State Bank of. Travancore by 
which the State Bank of India had agreed 
to transfer a sum of Rs. 50 lakhs to ‘the 
State Bank. of Travancore in ‘view. of 
cash credit advance sanctionéd'to XYZ 
Company Limited, called the. ‘borrower’ 
‘under a hypothecation agreement dated 


ist November, 1971 executed by the - 


‘borrower in. favour of the State- Bank of 
India-hypothecating the. goods mentioned 
ingjthe hypothecation agreement. execu- 
ted in favaur of the State’ Bank of India 


India advance rate of 10$% per anttum;—~ 
with all the rights, benefits, advantages 
and facilities relating to the proportionate 
part of the aforesaid security as mentioned 
in ‘the ‘deed: of transfer. The Collector 
was of the opinion’ that the document 
being-for'the transfer and re-transfer of 
money'‘respectively would be chargeable 
under Article 62-'(c)' (zi) of Schedule I 
to the Indian ‘Stamp Act and that a 
sum “of Rs. 22.5a' would be- leviable 
onéach document. - He was also of the 
opinion that if it were otherwise, the 
documents would have to‘be’ treated ás 
agreements ‘under ~*- Article’ 5 (¢): -of 
Schedule ‘I ~of thé’ Stamp ‘Act and the 
stamp ‘duty ‘chargeable ‘would be only 
‘Rs: 2.25: As- thé Collector: had“ some 
doubts; he ‘referred the- 'mátter to the 
Board of- Revenue and_ the Board of 
Revenue informed the Collector thatthe 
dočúmėnt would! fall, under Article 31 of 
‘Schedtile I’ of the’“Indian Stamp’ Act. 
‘Acting ‘6n''the‘ instructions issued by-the 
Board of Revenue the Collector by his 
‘proceedings dated “ggnd' May,’ 1972 
adjudicated: ; thé,’ -,documentas “an 
exchange deed.‘under Article 31 and 
directed that a stamp duty of Rs. 2,25,000 
plus surcharge of 24% «which came to 
‘Rs. «5,625, totalling in all a sum of 
Rs. 2;30,625 had to be paid; on. receipt 
‘of this order, the State Bank of India 
filed ‘an application for: referring the 
‘matter to the High Court.under section 
‘p7'ofthe Actfor a decision. Accordingly, 
the Board’‘ias made this- reference in 
the following termS:—- < :' 
% Me ao a es S 
‘Whether the--document styled as 
-~ deed ofztransfer*~between- the -State 
-7 Bank ofIndia and the State Bank of 
Travancore’ by which the: Staté: Bank 


- s 


Wy 


of India has agreed’: with ' the ‘State 
- Bank of Travancore” to ‘transfer ' to 
the State Bank of ‘Travancore a sum 


of Rs. 50,060,000 out of the!sum of ` 


Rs. g0 lakhs outstanding and’ dué’ to 
the Statė Bank of India by a: company 
called XYZ Company, Ltd: ‘On’ the 
`- terms and conditions and considera- 
- tion mentioned in the-said document, 
is 2n exchange of property chargeable 
under Article 31 of the Indian’ Stamp 
Act, or-a transfer ‘chargeable uiider 
Article 62 (c) (i) of the Indian. Stamp 
Act, or any other Article under - the 
` Indian Stamp Act?” 


EF 
2. Before answering the reference, it 
is necessary to consider the several pro- 
visions of the Stamp Act to determine 
whether the reference 1s competent at 
all as there is no case arising. which, can 
be referred to the High Court. : re 


3. The power to adjuio as, to A oe 
stamp is conferred on the Collector under 
sections 31-and 32 of the. Act., Section 31 
enables. a party to `þring,, before. ‘the 
Collector any.) instrument whether exécu- 
ted or not, and whether préviously stam- 
_ ped or not, for his opinion as to the duty 
that is chargeable. . Qn: payment of a 
fee, the. Collector is required .to deter- 
mine the duty with which in his judgment, 
the instrument is chargeable. ‘Section 32 
enables the Collector to determine, when 
an instrument is presented under section 
31 and to certify by an endorsement on 
the instrument, the full duty. .with: which 
it is chargeable and, if it had- been paid, 
to make an endorsement - ‘to that effect 
on such instrument. If the instrument 
is not chargeable with | any duty; ‘he can 
certify in that manner. ` Section ,32 also 
states the consequences. of ` such” 


4. The important section with whiéh 
we are concerned is section 56. That 
section empowers the Collector: to make 
a reference under certain circumstances 
to the Chief Controlling Revenue Autho- 


rity. 
Section 56 (2) provides that 
“if any Collector, acting under section 


31, section 40, or Section 41). feels 
doubt as to the amount of duty -with 
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"+-which' any; instrument is: chargeable 
‘he may draw up a statement of the 
case and refer it, with his own: opinion 
thereon, for the”decision of the Chief 
‘© Controlling Revenue Authority.” 


5. Section 56 (3) saan the Matias 
to consider the case and ‘send a copy of 
its decision to ‘the Collector, who shall 
proceed to assess and charge the duty, if 
any, in’ conformity with-such ‘decision. 
The right ‘to state a‘ case and_refer it to 
the High Court is conferred on the Chief 
Controlling’ Revenue Authority under 
section 57 of the Act.- That ‘section 
enables the Chief Controlling Revenue 
Authority to ‘state’ a case referred to it 
under section 56 (2), or otherwise coming 
to its notice, and refer’such’case with 
its’ opinion’ ‘thereon ` to the High Court- 
Section’ 59 empowers the ‘High Court to: 
deliver’ „its“ judgment: containirig the 
grounds for such decision and to send to 
the Reventie Authority a’ copy ‘of its 
judgment under the seal of the Court and 
the signature "’ of thé Registrar; On 
receipt ‘of ‘such judgment, the Revenue 
Authority’shall dispose of the case con~ 
formábly to ‘such. “judgment. . > 
6: - The reférence ' by’ the’ Colléctor to 
the Chief Controlling Revenue Autho- 
rity is under section 56 (2). It may be 
noted that the Collector can.refer,’whilé 
acting under sections 21, 40 and- 41. 

We have also referred to: section 31, 
which . enables. the Gollector=to receive, 
any instrument whether ‘executed or not 
and whether previously, stamped or not 
and to.determine the duty that is payable 
on such an instrument. It, may be 
noted that, under section 2 (14) of the 
Act an instrument includes every docu- 
ment -by : ‘which any right or liability 
iS,- OT purports to'be created; transferred, 

limited, extended, extinguished or recor: 
ded. To ‘comply with -the definition, 
the instrument must be executed. 

Though for the purpose of section 31, an 
instrument whether executed or not could 
be received by the Collector for deter- 
mining the duty, we have the word instru- 
ment defined in the Act and it would be 
understood in the manner in which it is 
defined. Though under section 56 it is 


- provided that if the Collector acting under 


section 31 feels any doubt as ta the 
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amount of duty, he may draw up a state- 
ment of the case, the restriction is ap parent 
as he can only send any instrument which 
is chargeable and in construing the instru- 
ment, we have to apply the definition, 
that is the document should have been 
signed by the concerned parties. Other- 
‘wise, even though the document would be 
‘one unde: section 31 and the Collector 
can determine the duty with which it is 
chargeable, it may not be one under 
section 56 (2) to enable him to send it for 
the decision of the Chief Controlling 
/Revenue Authority. Equally, the Chief 
Controlling Revenue Authority, while 
dealing with the case referred to under 
section 56 (2) can state a case and refer 
it to the High Court only if it is aninstru- 
ment, namely one that is signed. Though 
section 57 (1) says that the Chief Control- 
ling Revenue Authority may state a case 
referred to it under section 56 and also 
‘otherwise coming to its notice’, it can 
only be cases, that is, documents which 


are in dispute between the parties. It is . 


also made clear by section 59 that the 
High Court should deliver a judgment and 
that the Revenue authority should dispose 
of the case in conformity with that judg- 
ment. All these provisions clearly con- 
template a case before the Court and a 
document which has been executed by the 
parties. 


7. We are supported in our view by the 
` decision of the Special Bench of the Cal- 
cutta High Court in In re Marine Insurance 
Poltcies'. There, the Board of Revenue, 
Bengal, referrea to the opinion of the 
Court as to whether a certain type of 
document represented by a blank form 
attached to the statement of the case 
drawn up by the Board of Revenue should 
be stamped with duty payable under 
Art. 47 (A) (1) (ii), Schedule J, of the 
Stamp -Act, or with duty under Article 
62 (c) of the said Schedule or with' some 
other and what duty. The Court observ- 
ed that without taking steps with refer. 
ence to any particular document or seek- 
ing to make any person liable for duty 
upon any particular document; the Board 
of Revenue, Bengal, have attached to 
their case stated a specimen blank form 
Of certificate and have asked for the 
LL 
1. A.LR. 1929 Cal. 799. 
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opinion of the Court under section 57 of 
the Act upon the question whether docu- 
ments of the character disclosed by the 
blenk form are liable to stamp auty, 
and if so, under what heading. The 
Special Bench held that the reference is 
entirely incompetent as it is not within 
the purview of section 57 of the Stamp’ 
Act. It observed that that section did 
not provide a means by which the autho- 
rities concerned in collecting stamp duty 
could get advice from the Court by laying 
a case before it for the decision ofa genera] 
question and pointed out that it provided ' 
the machinery by which, when an actual 
case was being dealt with a particular 
instrument being in question and a parti- 
cular party being sought to be charged 
with duty upon that instrument, a ques- 
tion of doubt might be referred to the 
Court by the revenue authority setting 
forth the factsin the form of a case stated. 
The learned Judges observed that “in 
the ordinary way, if the Government 
desires legal advice upon a general ques- 
tion it can obtain it by consulting the law 
officers of the State.” After referring to 
Sections 31, 40, 41, 56 and 57. Rankin, 
CJ. observed thus :— 


. “Ttis quite clear that .......... there 
must be a specific case, definite docu- 
ment, a’ definite person who is sought 
‘to be charged with duty—not an 
abstract question of chargeability of 
documents ofa certain kind ........ it 
is quite clear that the revenue authority 
on receiving the judgment of the Court 
‘has to dispose of the case conformably 
to the High Court judgment.” 


The Special Bench referred to the deci- 
sions in fn the matter of Fhomson Policy}, 
Re : Reference under Stamp Act®, Re : Stamp 
Reference? and Usuf Dadabkai v. Chand 
Mokomed* and held that the reference was 
incompetent. It will be sufficient if we 
refer to the Full Bench decision of the 
Allahabad High Court, ` In Re: Stamp 


Reference®. ‘The Court observed : 
Sr dis, oera the reference made to us 
does not refer to a particular deed in 


(1877) I.L.R. 3 Cal. 347. 

(1902) ILL.R. 25.Mad.752. 

(1915) I.L.R. 37 All. 125. 
"- AILR.1926 Bom. 51. 


Fone 
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. existence, butto some deed’ which may 
or may not hereafter come into exis- 
tence. Section 56 of the Stamp Act 
confers upon, this Court power to deal 
with instruments which are already in 
existence and which have been made 
the subject of action by the Collector 
acting under sections 31, 40 and 41 of 
Act No. II of 1899...,. ..... We are of 
opinion that section 57 contemplates a 
decision being given under circum- 
stances and upon documents of the same 
nature as those referred to in section 56 
of the Act.” 


We may add that the instrument that is 
referred to in section 56 (2) is only an 
instrument that is executed, though under 
section 31 an instrument which is not 
executed is also specifically included as 
being presentable. We find that this 
reference is totally incompetent. 


&. It is-also settled law that when an 
incompetent reference is made, the Court 
is not bound to answer it, as held in 
Income-tax Commissioner v. Sevugan?. In a 
reference made. under the Income-tax 
Act, it was contended on behalf of the 
Income-tax Commissioner that when a 
case had been stated by the Tribunal to 
this Gourt containing a question, this 
Court had no. province other than to 
express its Opinion and to give its answer 
to the question and that it could not con- 
sider the correctness or.otherwise of the 
reference by the Appellate Tribunal. 
This contention was negatived and it was 
held that if the Tribunal improperly or 
incorrectly made a reference in violation 
of the provisions of the statute, this Court 
was capable of entertaining an objection 
to the statement of the case and if it came 
to the conclusion that it never should have 
been stated, the Court was not compelled 
to express an opinion upon the question 
referred. ` 


9, We return the reference without 
answering the same. 


S.J. 


. Reference returned. 


eg 
\ 


mee ee er ee ee ee - 
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[FULL BENCH] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. a 


PRESENT :—P. S. Kailasam, GJ., G. Rama- 
nujam and V. Balasubrahmanyan, JF. 


The Chief . Controlling Revenue 
Authority, Board of Revenue, Madras 


Petitioner® 
U. 
Dr.K. Manjunatha Rai... Respondent. 


Stamp Act (II of 1899), sections 31, 32 
——Reference—Release deed—Draft submitted 
to the Gollector for opinion—Stamp affixed 
later—Document impounded by Sub-Registrar 
as insufficiently stamped—.Whether correct— 
Scope of sections 31 and 32—Release explained 
—Terms of the document not to be ignored. ` 


The ‘Collector’s determination under sec- 
tion 3] of the Stamp Act as to the stamp 
duty payable on an instrument would be, 
final and conclusive only in cases where 
the Collector followed up his order under 
section 31. by a relative endorsement on 
the instrument itself under séction 32 to 
the effect that proper duty had been fully 
paid, or in cases where he had expressed 
the opinion that rio duty was payable, 
made an endorsement to that effect on 
the instrument itself. Where, however, 
the Collector had not certified by endorse- 
ment on the instrument either in terms 
of section 32 (1) orin terms of section 32 
(2), his adjudication as to stamp duty on 
the instrument brought before him under 
Section 31 could not be a bar to other 
Authorities competent under the Stamp 
Act to examine or re-examine the question 
of proper stamp duty paid on it. 
[Para. 9.] 


A release, in law, might be effected either 
for consideration or for no consideration. 
In either case, if the transaction operated 
as a relinquishment or a renunciation of 
a claim by one person against another or 
against a specified property it would be a 
release. The stamp duty on a release, 
under the-Stamp Act, does not depend 
upon the question of consideration “or 





` 


* R.C. No. 2 of 1974. 15th April, 1976. 
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absence of consideration ‘for. the release.. 
On the contrary it is made to depend on 
the value.of the+claim -which was re- 
nounced by the releasor. - [Para. 13.] 


The revenue'authoritiés could not ignore: 
the terms’ of the document which: was 
before them for adjudication and base 
their decision‘on the terms of some other. 
collateral instrument. — [Para. 14.-1- 


Cases referred to:— 


Manjunatha v. Board of Revenue, (1973) i 
M.L.J. 390 : 86 L.W. 571 :-A.L.R. 1973 


Mad: 343 ; Stamp Act, in Re, (r902) LL.R. 


25 Mad. 752 ; Government of Uttar Pradesk 
v. Mohammad Amit AFmad Khan, (1962) 1. 
M.L.J. (S.C.) 170 : (1962) 1 An.W.R. 
(S.C.) 170 :. (1962) 1, S.C.J 436 : (1962) 
1$.C.R:97-: (1961) An.L.T. 436 : A.LR. 
1961 S.C. 787 ; Raja Mokammed x.’ Deputy 
Commisstoner, (1956) A.L.J. 220: ALR. 
1956 All. 453 ; Murugayya Pillai v. Raja- 
gopal Pillai, (1942) 1 M.L.J. 325: 55: 
L.W. 156°: A.I-R. 1942 Mad. 381, - | 


Casé referred by the Chief Controlling 


Revenue Authority, Board ' of ‘Revenue, 


Madras: under section 57 of the Indian 
Stamp Act, 1899, for decisiorn‘on th 
following question of law viz :— a 


r. Whether the District Registrar Madras 
was competent to reopen an adjudication 
made by the Collector of Madras of the 
instrument, dated 29th April, 1970 execut- 
ed by the respondent and mo, 


2. Whether on the facts and circumstances 
of the case- the instrument, dated 29th 
April, 1970 executed by the respondent in’ 
favour of his . 
chargeable to stamp duty under Article 55 
(b) of Schedule r of the Starnp Act or a 


conveyance chargeable under Article 


23 of Schedule 1 of the Stamp Act. 


V. Manivannan, Additional :Government 
Pleader IT, for Petitioner. 


T. Raghavan and T, K. Seshadri, for Res- 


pondents, . < 


The Order of the Court was made by 


Balasubrakmanyan, 7.—Thisis a reference 
made by the Board of Revenue, Madras 


under section 57 of the Indian Stamp Act,’ 


pursuant to a mandamus issued by this 
Court in Writ Petition No. 2484 of 1971, 
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reported in Manjunatha v. Boardof Revenues 
The reference concerns an ‘instrument 
bearing the date 29th April, 1970, under 
which the respondent, Manjunatha Rai 
purported-to release in favour of his. wife 
a.piece of land.which stood in his name, 


2. The statement of the case shows that 
before stamping the instrument the res- 
pondent took it to the Collector of Madras 
and sought his opinion as to the proper 
stamp duty payable thereon. The Col- 
lector went into the matter and, by his 
order, dated 21st April, 1970, considered 
the document to be a release deed and 
determined the stamp.duty payable at 
Rs. - 22.50. : On’ getting the Collector’s 
opinion the respondent stamped, the 
instrument as a release deed with Rs. 
22.50, and presented the document for 
registration before the sub-Registrar of 
Assurances, Madras-1. The Sub-Regis- 
trar however, impounded the document 
as insufficiently stamped-in the view- that 
it was a conveyance, and not a release’as 
determined by the Collector. On further 
reference, the District Registrar agreed 
with the view of the Sub-Registrar,' and. 
held that the document was a conveyance 
of land effected by the respondent to his 
wife, chargeable to stamp duty:as such 
on the basis of the market value of the 
property. The District: Registrar esti- 
mated the market. value at Rs. 91,850 
and levied.a stamp duty.of'Rs. 5,617.50. 
He also imposed a nominal penalty of 
Rs. 5. The respondent appealed ‘to’ the 
Board of Revenue, contending that the 
registering authorities had no jurisdiction 
to re-adjudicate the stamp: duty when the 
Collector had:already gone into the matter 
and had: expressed his determination as 
to the proper stamp duty payable. The 
respondent urged that, right or wrong, 
the Collector’s determination under sec- 
tion 31 was final and conclusive and no 
other authority functioning under the Act 
had power to go behind that determina- 
tion and hold that the document stamped, 
in accordance with the Collector’s opinion 
was not fully stamped. The respondent 
further urged that, on any consideration, 
the document must be held to be a release 
deed. The Board. of Revenue rejected 
all these contentions. 


1. (1973), 1.M.L-J. 390 : 86 L.W. 571: A.LR° 
1973 Mad. 343. * 
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3.- -The first question before us in this 
reference is whether the Collector’s deter- 
mination under section 31 of the Stamp 
Act is final and conclusive; or whether it 
is open to the registering authorities to 
independently enter into an adjudication 
of the stamp duty on the instrument, not- 
withstanding the earlier-opinion of the 
Collector ? The question: calls for. a 
consideration of the relevant provisions of 
section 31 and section’ 32 of the Stamp 
Act. Section 31 (i) provides that when 
an instrument, whether executed or not 
and whether previously stamped or not, 
is brought to the Collector, and the person 
bringing it: pays the ‘requisite ‘fee: and 
applies to have the opinion of the Col- 
lector, as to the duty, if any with which 
it is chargeable, the Collector shall deter- 
‘mine the duty, if any, with which in his 
judgment, the instrument is chargeable. 
So far as is relevant to the present’ dis- 
‘cussion, it will be found that section 31 (1) 
deals with two kinds. of instruments, 
those that are previously stamped, on-the 
one hand, and ‘those that. are not pre- 
viously ..stamped, on the other. |The 
opinion ‘of the Collector on: stamp duty 
on the, instrument may be solicited. in 
respect of, both-kinds.of. instruments and 
in either case the Collector is bound to 
render his determination, , Section 32 (1) 
says that when, on the basis,of the opinion 
expressed by him under section 31, the 
Collector finds that..the instrument is 
already fully stamped or he finds that the 
duty determined by him under section 31 
has been paid, he shall certify, by endorse- 
ment .on the instrument; that the full 
duty (stating the amount) has been paid 
on the instrument.’ Section 32 (3) pro- 
vides, inter alia that any instrument upon 
which an endorsement has been made by 
the Collector under section 32 (1) “shall 
be deemed to be duly stamped ’’, and 
shall be receivable in evidence, and may 
be acted upon and registered as if it had 
always been duly stamped. Apparently; 
it was this deeming provision in section 
32 (3) that the respondent relied upon in 
support of his contention that the regis- 
tering authorities had no jurisdiction in 
this Case to re-adjudicate the question ‘of 
stamp duty when the Collector had 
already determined -it under section 31. 
It has, therefore, to be seen whether sec- 
tion 32 (3) appliea to this case and has the 
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‘effect ‘contended for by the respondent. 
‘It may be mentioned that no other statu- 


‘tory - provision ' was referred to during 


arguments. - - : 


4. In the present case, the respondent’s 
document was considered and adjudicat- 
ed upon by the Collector as respects stamp 


‘duty only under section 31. But, at the 


time it was brought before the Collector 
for his opinion, the instrument had not 
been previously stamped, It remained 
unstamped when he passed the order, 


dated 21st April, 1970 to the effect that 


the document was a release and must 
bear a duty of Rs. 22.50, Pursuant to the 
Collector’s opinion, the respondent pro- 


ceeded to stamp the instrument with a 


duty of Rs. 22.50. . But, after stamping 
the instrument,.the respondent did not 
submit it to the Collector for an endorse- 
ment of the certificate, as to the, payment 
of the duty in accordance with the opinion 
earlier expressed.  Instead,- the respon- 
dent straightway presented the stamped 
instrument for registration.. So; at the 
time of presentation to the Sub-Registrar, 
the instrument did not bear on it any 
certificate from the Collector to the effect 
that the full duty had been paid. Itisin 
this factual situation that the applicability 
ofsection 32 (3) will have to be examined - 
It séems to us that for this provision to 
operate in favour of any given instrument 
the Colléctor’s adjudication under section 
31 .must be. followed up ‘by ‘a- relative 
certificate by the Collector endorsed. on 
the instrument itself, to the effect that the 
full duty as adjudicatéd by him has in 
fact been paid on the instrument. What 
takes the adjudication by the Collector 
as to stamp duty on an instrument final 
arid conclusive is not the opinion which he 
expresses under section 31, but his adjudi- 
cation under that section followed by a 
certificate entered -by him under section 
32 (1) On the instrument itself to the effect 
that the full duty has been paid on it- 
A mere opinion of the Collector under 
section 31 on an unstamped instrument 
not followed by certification under section 
32, which was what happened in the 
present case,‘is not covered by the rule of 
finality enacted in séction 32 (3) of the 


Act. f <. 


5. Reference was made at the Bar to the 
decision of a Special Bench of this Court 


~ 
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reported as Reference under section 57 of the 
Stamp Aci}. That was a case where the 
Collector in exercise of his power under 
section 31 had determined the duty with 
which two instruments were chargeable. 
Following his determination, the Collector 
had also endorsed on the instruments — 
certificates as to payment of duty, which 
he was empowered to make under section 
32.. In those circumstances, the Court 
held that the Collector’s adjudication as 
to stamp duty was final and conclusive 
and the Board of Revenue had 
no jurisdiction even to refer the question 
for the opinion of the High Court under 
section 570f the Act. The learned Judges 
held that the High Court had no power 
to adjudicate on the matter, because any 
‘Opinion rendered by it under section 57 
would necessarily have to be followed up 
under section 59 (2) and the revenue 
authorities had to pass consequential 
ordersin conformity with the High Court’s 
judgment. But this they would not do 
in view of section 32 which made the 
determination by the Collector, duly 
endorsed on the instrument, final in res- 
pect of that instrument. 


6. A close examination of the judgment 
in the above case would show that what 
makes the Collector’s determination final 
is the endorsement made by him on the 
anstrument under section 32 and not the 
adjudication as to stamp considered in 
atself. Following the principle of this 
decision, another case was decided by the 
same Full Bench, reported in the same 
volume (Reference under section 57 of the 


Stamp Act)*in which the Collector’s certifi- 


cate under section 40 (1) (a) of the Stamp 
Act was held to-be final and conclusive, 
not capable of revision by the Board of 
Revenue nor capable of being considered 
on reference by the High Court. The 
judgment of the majority of the Full 
Bench in this later case shows that the 
Board of Revenue could exercise its 
powers as the chief controlling- revenue 
authority at any stage prior to the Col- 
lector’s making a certificate under section 
40 (1) (4), but not after the certificate has 
once been endorsed on the instrument; 
vide judgments of Bashyam Iyengar and 
Moore, JJ. at pages 760 to 766. 


eee 
1. (1902) I.L.R. 25 Mad.752. (F.B.). 


THE MADRAS LAW JOURNAL REPORTS 


[1976 


7. Under the scheme of the Stamp Act, 
the Collector’s powers under section 31 
and section 32 would seem to be distinct 
and separate both in point of time and in 
point of procedure. The one deals with 
the expression of opinion as to stamp 
duty liability, whereas the other deals 
with — certification of payment of full 
duty. The power of the Collector under 
section 31 begins and ends with opinion 
— giving. It might even.be said that 
with reference to his duties under section 
31, he becomes functus officio the moment 
he delivers his opinion. Then follows 
section 32, but the Collector does not 
properly enter upon his task under this 
section unless the person executing the 
document produces it before him for 
certification. 
§. The distinction between sections 31 
and 32 is well brought out in a case before 
the Supreme Court reported in Government 
of Uttar Pradesk v. Mokammad Amir Akmed 
Khant. There a stamped document, 
recording the terms of an oral wakf, was 
submitted to the Collector, and his 
opinion was solicited as to the proper 
stamp duty payable thereon. After some 
delay, the Collector expressed his opinion 
thatit should bear a stamp of Rs. 85,598 
and proceeded to demand the payment of 
the duty. On failure by the executant 
of the instrument to pay the duty within 
the time limited the Collector impounded 
the document,’ purporting to do so in 
exercise of his powers under section 33 of 
the Act. On a writ petition filed by the 
executant of the instrument, a Full Bench 
of the Allahabad -High Court held in 
Raja Mokammed v. Deputy Commissioner, 
Sitapur (F.B.)?, that the Collector, acting 
under section 31, had no jurisdiction to 
impound the instrument under section 33. 
On appeal by the State Government, the 
Supreme Court affirmed the decision of 
the Allahabad High Court. The follow- 
ing observations of Kapur, J., speaking 
for the Supreme Court, are pertinent for 
the purposes of the present case ; 

“The scheme of the Act shows that 

where a person is simply seeking the 





1. (1961) A.L.T. 436: (1962) 1 M.L.J. (S.C.) 
170: (1962) 1 An.W.R. (S.G.) 170: (1962) 1 S.C.J. 
436: (1962) 1$.C.R.97: A.I.R. 1961 S.C. 787. 

2. (1956) A.L.J. 220: A.I.R. 1956 All. 
453. (F.B). 
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opinion of the Collector as to the proper 
duty in regard to an instrument, he 
approaches him under section 31. 
If itis properly stamped and the person 
—executing the document wants to 
proceed with effectuating the document 
or using.it for the purposes of evidence, 
he is to make up the duty and under 
section 32, the Collector will then make 
an endorsement and the instrument will 
be treated as ifit was duly stamped from 
the very beginning. But if he does 
not want to proceed any further than 
seeking the determination of the duty 
payable, then no consequence will 
follow and an executed document is in 
the same position as an instrument 
which is unexecuted and unstamped, 
and after the determination of the duty 
the Collector becomes functus officio and 
the provisions of section 33 will have no 
application. The provisions of that 
Section are a subsequent stage when 
something more than mere asking of 
the opinion of the -Collector is to be 
done.” 


In an earlier passage in the same 
judgment, Kapur, J., observed: 


“They (the words of section 33) do not 
cover the acts which fall within the 
scope of section 31, because that section 
is complete by itself, and it ends by 
saying that the Collector shall deter- 
mine the duty with which, in his judg- 
ment, the instrument is chargeable at 
all....when he is asked to give his 
“ opinion, he has to determine the duty, 
‘with which, in his judgment, the instru- 
ment is chargeable, and there his duties 
and powers in regard to that matter 
end. The follows section 32...... is 


An early decision of a learned Judge of 
this Court, Horwill, J.,in Murugayya Pillai 
v. Rajagopal Pillai? rulesthata mere letter 
from the Collector expressing his opinion 
that no stamp duty was necessary is not 
the certificate referred to in section 32 (2) 
of the Stamp Act and hence not binding 
on the civil Court. 


9. On the basis of the above rulings, the 
legal position may be,summed up thus : 
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The Collector’s determination under sec 
tion 31 of the Stamp Act as to the Stamp 
duty payable on an instrument woulda be 
final and conclusive only in cases where 
the Collector follows up his adjudication 
under section 31 by a relative endorsement 
on the instrument itself under section 32 
to the effect that proper duty has been 
fully paid, or, in cases where he has ex- 
pressed the opinion that no duty is pay- 
able, makes an endorsement to that 
effect on the instrument itself. Where, 
however, the Collector has not certified 
by endorsement on the instrument either 
in terms of section 32 (1) or in terms of 
section 32 (2) his adjudication as to stamp 
duty on the instrument brought before 


-him under section 31 cannot be a bar to 


other Authorities competent under the 
Stamp Act to examine or re-examine the 
question of proper stamp duty paid on it. 


10. As already stated, the respondent in 
the present case did not obtain a certifi- 
cate of endorsement from the Collector 
in terms of section 32 (1) within one 
month of the date of execution of the 
document or at any time after he obtained 
the Collector’s adjudication under sec- 
tion 31. This being so, when the docu- 
ment was later presented for purpose of 
registration, the registering authorities 
had not only the requisite jurisdiction, 
but a positive duty, to adjudicate on the 
proper stamp duty payable on the respon- 
dent’s instrument. Our answer to the 
first question in the reference is, therefore, 
in the affirmative and against the respon- 
dent. 

11. This leads us to the other question, 
whether the instrument executed by the 
respondent on 29th April, 1970 in favour 
of his wife is a deed of release or a con- 
veyance. For considering this question, 
the language of the document has to be 
examined as to its real tenor. The deed 
is described as a Deed of Release (Relin- 
quishment).- It is executed by the 
respondent Manjunatha, Rai in favour of 
his wife Lalitha Rai. The instrument 
recites that on 14th March, 1947 the 
respondent had purchased three items of 
vacant land, covered by door No. 110, 
Mount Road, Vellala Teynampet, Madras 
for Rs. 1,22,500. The instrument further 
recites that since the respondent was 
unable to pay the entire purchase consi- 
deration he borrowed a sum of Rs. 98,000 
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from the Vijaya Bank. ‘The borrowing 
was 2 joint borrowing’ by himself and his 
wife. The mulki properties of the, wife 
consisting of agricultural lands were 
offered as security to the Vijaya Bank. 
Besides, the Bank was given other personal 
securities both of the respondent and his 
wife. The instrument proceeds to recite 
that subsequent to the purchase of the 
property in No. 11a, Mount Road, the 
respondent’s wife borrowed a sum of 
Rs. 30,000 from her sister on 30th July, 
1949 and utilized the same for discharging 
a portion of the debt due by both of them 
to Vijaye Bank. The, balance’ of Rs. 

60,000 owed to tle Bank jointly by ‘he 
respondent and his wife was subsequently 
discharged out of the proceeds, again, of 
a joint borrowing by the respondent and 
his wife from the Indian Bank. Apart 
from the property bearing door No. 110, 
Mount Road, purchased in the Yhanner 
aforesaid, ‘certain adjacent’ lands ` were 
acquired by the respondent and his wife 
by way of assignment from the Govern- 
ment of Madras in the year 1954. The 
instrument of release clearly recites that 
even at the time of the original purchase 
of the property in 1947; it was‘ agreed 
between the husband and wife- that out 
of the total.area of 27 grounds, a‘ block of 
the extent of 10 grounds shóuld be taken 
by the wife'for her own exclusivé benefit. 

It would further appear from the recitals 
made in the instrument that this agree- 
ment between them was also actually 
implemented, when: the wife took posses- 
sion of a portion of the land, had it sub- 
divided as No. 110/1, Mount Road and 
put up a building thereon in 1954-55 at 
her own cost. The wife had ever since 
been in possession and : enjoyment of 
door No. 119/I paying assessment and 
taxes herself and leasing the property and 
enjoying the rents and profits therefrom. 
The occasion for the execution of the 
release deed by the respondent in favour 
of his wife was stated to be that the latter 
wished to regularize her title to her portion 
of the property which she has been enjoy- 
ing for several years in her own right. 

The respondent was equally desirous of 
acceding to his wife’s request in view of 
the fact that the nominal title under the 
sale deed stood solely in his name. Upon 
these recitals the deed of release declared 
that the releasor had no claim or interest 
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in the site specified in the schedule attach” 
ed to the deed. The schedule carried a 
description, in detail: of the sub-division 
of the property bearing door No. rofi, 

Mount Road, Ma dras.’ 


12. A “release ” >, as Gieened in Article 
55 of Schedule I to the ..Stamp Act, is 
“any instrument—whereby a person 
renounces a claim upon another person 
or against any ‘specified property.” A 
plain reading of the document in question 
in this case.does not admit of any doubt 
as to the nature of:the transaction. We 
are satisfied that it is a release, pure.and. 
simple. Thisconclusion must fairly stem. 
from the recitals containedin the deed. It 
is true that the,original. purchase of the 
property of the extent of 27 grounds under 
the deed, dated 14th March, 1947 was. 
notin the joint names of the parties ; nor 
stated to by for the joint benefit of both 
the husband and the wife. But we cannot 


“brush aside the clear recital in the release 


deed that even at the time of the original 
purchase it was agreed between’ the jus- 
bandand wife that 10 out of the 27 
grounds were for the latter’s benefit. 
That this could have been the intention 
is shown by the fact that a better part of 
the purchase: consideration of the pro- 
perty was borrowed on the joint credit 
of both the respondent and his wife, ‘first 
from the Vijaya Bank and later from the 
Indian Bank. Besides, the wife and. 
repaid Rs. 30,000 from resources‘ found. 
by her alone. In these circumstances, 
there could be no doubt that even from 
the -start the respondent and his wife 
were co-owners of the property, and it 
was only as such co-owner that the wife 
subsequently proceeded to raise super- 
structures on a portion of the property at 
her own cost; thereafter enjoying the 
income from the property and paying the 
taxes herself. 


13. The District Registrar as well as the- 
Board of Revenue regarded the document 
as a conveyance from the respondent to 
his wife, and spelt out the — considera- 
tion therefor to be Rs. 30,000. The 
inference as to consideration was appa- 
rently drawn from the recital that the 
respondent’s wife had partially discharged 
the Vijaya Bank Ioan to the extent of 
Rs. 30,000. The instrument of release 
also carried a statement, written under- 
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neath the schedule, to the effect that the 
respondent had obtained : consideration 
for the release in the sum`of Rs. 30,000 
{rom his wife in 1947. - Jn our view,.how- 
ever, this statement in the release ‘deed 
does not have the effect of rendering the 
transaction as a conveyance. For a re- 
lease, in law, may be effected either for 
Iconsideration or for no consideration. 
In either case, if the transaction operates 
as a relinquishment or a renunciation of 
a claim by one person against another or 
against a specified property, it will be a 
release. 
under the Stamp Act, does not depend 
Jupon the question: ’ of -consideration or 
jabsence-of consideration for ‘the release. 
On the.contrary itis- “nade to depend on 
the value of the claim which is neni 
me aS releasor. = A i 


14. For holding that ‘the document in 
question is- a - conveyance the Board of 
Revenue did not rely so much on the-reci- 
tals. which that, document ‘contained. 
The Board’ embarked, instead;-on an 
examination of the, original - sale. deed, 
dated 14th March, 1947 under which 
the respondent purchased the whole extent 
of 27 grounds in Mount Road. Accord- 
“ ing to the Board, this document, dated 
14th -March, 1947 ‘did not’ say that-the 
consideration “for ‘the purchase. of the 
property. was, in part, provided by the, 
wife.The Board expected that such a reci- 
tal ought to have been put in the pur 
chase document, if the intention. had been 
that the ‘purchase was,to-be for the joint 
‘benefit of both husband and wife. From 
this the Board purported to draw the 
inference that the respondent alone was 
‘the,sole purchaser of the entire extent of 
the property of 27 grounds. From: this 
it was but a short hop for, the Board’s 
conclusion that what the respondent did 
under the document, dated 29th April, 
1970 was only to: part with, or transfer, 
a portion of his own property in’ favour 
of his wife. -We do not subscribe to the 
‘method of adjudication of stamp duty 
which the Board had followed in this case. 
It is true that what name- the parties 
choose to: give to an instrument cannot be 
decisive, or even indicative of. the true 
nature of the instrument for Purposes of 
stamp duty. ; But this rule doés not mean 
that the revenue. ig empowered to’ go 


BOARD OF REVENUE J. DR. MANJUNATHA, RAI (F.B,) (Balasubrakmanyan, J.) 


The ‘stamp duty on a release; | 


285 


behind the recitals and terms of the docu- 
ment before it and-hold that,the object 
of the transaction was something different 
from’ what-‘the .document discloses and 
therefore the document should be deemed 
to be that which it is not. We do not 
think that-the revenue authorities can 
ignore thé terms of the document which is 
before them for adjudication and base 
their decision on the terms of some other 
collateralinstrument. At all events, even 
according to the Board, the purchase docu- 
ment, dated 14th March,-1947 was silent 
as to how and where the purchaser farmed 
the consideration which he passed to the 
vendor. In this situation, ‘the release deed 
dated 29th ‘April, 1970 was the only 
instrument to which the Board should 
have riveted its attention. It was not 
open to the Board to question the recitals 
in the release deed in the absence of any 
materials to the contrary. The same 
remark’ must apply to the Board’s’ obser- 
vation that the assignment by the Govern- 
ment of the. adjacent property in favour 
of the respondent did not show that it was 
obtained for the benefit of the’ respondent 
and his Wife joinily. We’ do: not: also 
subscribe to the view that the respondent’s 
wife was mérely in the, position of a lender 
of moneys with, reference ‘to. a portion of 
the consideration that went in’ for pur- 
chase of the property. ' We hold that the 
resporident’s wife -had’ acquired a joint 
De along’ with him in ‘the property, 

the ‘appropriate method by “which 
the respondent could. renounce his claim 
over the interest of-his wife was by execu- 
tion in her favour ofa release, as had been 
done under the document, da ted 2gth 
amy , 1970. - 


15. In view of these consideration, we 
hold that the instrument was rightly 
charged to duty as a release ‘under Article 
55 (b) of Schedule T to the Stamp Act. 
We answer ‘the reference: accordingly. 
There will be no order as to costs: * 


S.J. ` 


Réferen ce answered. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—K. Veeraswami, GF. 
Natarajan, F. ; 

The United Commercial Bank Limit- 
ed and others w-  Appellants* 


and S. 


J. 


Reliable Hire Purchase Go., Private 
Ltd.,.and others — .. Respondents. 


Negotiable Instruments Act (XXVI of 1881)> 
section 10—Banker and Gustomer—Suit for 
recovery of money—Ghe que issued by plaintiff — 
Endorsement ‘forged—Cheque honoured by 
bank—Duty and responsibility of bank. 


Reliable Hire Purchase Co., Ltd.; the 


plaintiff issued a crossed cheque in favour ” 


of S.M. Ltd. and gave it to onc R. The 

cheque was drawn on the ‘Ist déféndant 

bank. R forged an endorsement in 

favour of M and Co. of which he was a 

director, as if by S.M. Ltd., on the cheque 

and gave it for collection -to the 2nd defen- 

dant bank. The collection was duly 

made. Before the cheque was sent to the 

clearing house, the endorsements on 

the reverse of the cheque were guaranteed 

by the second defendant. On the failure 

of the endorsee the true facts came to 

light. ‘Lhe plaintiff filed a suit against 

first and second defendants-banks for reco- 

‘very of the money. from either or both 
of them. The trial Gourt decreed the 

suit against the Istand 2nd defendant. 

On appeal by the Ist and 2nd defendants, 

Held: In the instant case in view of the 
guarantee given by the 2nd dcfendent 

and appearing on the reverse of the 

cheque as to the reliability of the endorse- 

nent, the first.defendant could prima 

facie accept it and there was no failure 
on the part of the Ist defendant to make 

enquiry which the circumstances called 

for. On that ground, the decree against 

the Ist defendant was not sustained. ` 

[Para, 2,] 


In the light of the circumsstances, the 
obligation on the part of the second defen- 
dant to clarify itself was not fulfilled. 





O.S.A. Nos.5 and 38 of 1968. 
- 12th February, 1979. 
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In thè circumstances, it could not be 
held that the 2nd defendant -had shown 
that it acted in good faith and without 
negligence in making the collection on 
thc basis. of the guarantee of the forged 
endorsements. Lhe decree was upheld 
against the sccond defendant. ~~ 


ee [P ara. 6.} 
Cases referred to:— 


United Australia Ltd. v. Barclase Bank Ltd., 
(1941) A.C. 1; Lloyds Bank Lid. v. E.R. 
Savory and Co., (1933) A.C. 20; Motor 
Traders Corporation v. Midland Bank , (1937) 


‘4 All E.R. 90; Ramulal Premchand v... 


Seth Bank Ltd., ALR. 1946 Bom. 482; 
Lloyds Bank v. The Chartered-Bank of India, 
Australia and China, (1929) 1 K.B. 40. 


Appeals under Clause 15 of the Letters Pa. 
tent and under Order 36, Rule (1) of O.S. 
Rules against the judgment and Decree 
ofthe Honourable Mr. Justice Kunhamed 
Kutti dated 28th March, 1967-and made 
in the exercise of the Ordinary Originaf 
Civil Jurisdiction of the High ‘Court in 
G.S. No. 32 of 1963 etc. = 

R. Narasimtackari and N. Varadarajan, for 

Appellants.. s a 


L.V. Krishnaswami. Iyer, R. ‘Vijayan and 
Bhaskaran. Shankar, for Respondents. 


The judgment of the Covrt was delivered 
by | = 


Veeraswami, GJ. —These appeals, one 
by the first defendant and the other by 
the second defendant Banks arise out of 
the svit instituted by the fitst respondent 
for a declaration that moncys paid out 
on the basis of a cheque issued by it should 
not be. debited to its account and in the 
alternative for recovery of the amount 
covered by the cheque and also damages 
with intercst on the former amornt from. 
the date of the plaint from the' first 
defendant or the second defendant, or 
both. The first respondent, Reliable Hire 
Purchase Co, Private,’ Ltd., drew up a 
cheque on the Indian Overseas Bank 
Limited, as it then was,on 10th Novem- 
ber, 1960, for a sum of Rs. 56,000 in 
favour of Sundaram Motors Private Ltd. 
One Raman, the Managing Director of 
Manasuba and Go., Private Ltd „received 
the cheqve ‘witha covering letter addres- 
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sed to Sundaram Motors Private Ltd., 


on the- understanding that he would” 


purchase a motor vehicle on a hire pur-: 
chase basis with that moncy. Brt, adn it- 

tedly, Raman forged an ċndorsement as if 
by Sundaram -Motors' ‘Private Ltd., 

acting thtovgh the Salces ‘Manager and 

made it payable to Manasuba and Co.%, 
Private Ltd. He made a further cndor-. 
sement as Dircctor for’ Manasvba and 

Go., Private Ltd.; and forwarded the 

cheqre ta the Unitcd Commercial Bank, 
Ltd., as it then was, for collection, which 

was donc _ the véry next day, that is, on 

{1th November, 1960: Quite some tire 
thereafter; on the failure of Manasvba and 
Co., Private Ltd., the’ true facts came to 
light. The ‘first defendent; the Indian 
Overseas Bank, having refused ‘to comply, 
with the request of the first respondent 
to cancel the debit against itin relation 
to the cheque amovnt, it filed the suit 
asking for the rclicfs we have mentioned. 
We may mention that, before sending 
the cheque to the clearing house, the 
endorsementson the reverse of the cheque 
were guaranteed by the United Commer- 
ciał Bank Ltd., the second defendant. 
The plaintiff’s case -was that the first 
defendant did not act in good’ faith, 
but acted negligently.in making payment 
relying upon the guarantee. and that, 
in any case, as the first defendant could. 
enforce the guarantee given by the second 

defendant, but failed to do it, the first 
defendant must be directed to pay the 
amount covered by the cheque to the first 
respondent. Alternatively the plaintiff 
also claimed that the second defendant 
had converted the cheque in collecting 
the same with its endorsement and. was 

liable to the first respondent as the true. 
owner for damages for such conversion. 

The total claim made by it was for Rs. 

60,200 against both the defendants,. or 


either of them. Kunhamed Kutty, J., 


who tried the suit, found that the -first 
defendant did not make the payment in 
due course and was, therefore, liable fo 
the suit claim. On the basis of a third party. 
petition taken out by the first defendant 
under Order 8-A, Civil Procedure Code, 
the learned Judge also found that the 
second defendant acted negligently, and 
therefore, would be liable .to the first 
defendant for the amount of decree 
granted against the first defendant. 


t 


2. --Mr. Navasimhachari, who appears 
for the second defendant-appellant made 
several’ submissions to-get rid of his client’s 
liability. The first of them was that 
the learned Judge was not right in his 
view that-the fust dcfendant’s payment 
for- the cheque was not indue course and 
that the first defendant was entitled to rely 
on the guarantee by the second defendant 
endorsed on the cheque. Kunhamed 
Kutty, J., thought that the payment made 
by “the first defendant was not in due 
course, because any endorsement on a 
crossed cheque in favour of one other than 
the original payee should serve as a red 
light warning so that there was ar obliga- 
tiori on its part to make an enquiry, niore 
especially when the cheque covered sucha 
large sum as Rs. 56,000. We are una- 
ble to concur in this view. Scction 85 (1) 
of the Negotiable Instruments Act pro- 
vides that, where a cheque payable to 
order purports to be endorsed by or on 
behalf of the payee, the drawee is dischar-~ 
ged by payment in due course. - The. 
expression ‘‘payment in due course” is 
defined by.section 10 to’: mean'payment in 
accordance with. the epparent tenor of 
the ‘instrument in good faith’ and without 
negligence to any person ‘in possession 
theréof. under circumstances which do not 
afford a reasonable ground for believing 
that he is not entitled to receive payment 
of the amount therein mentioned. “The 
question ‘whether the . first defendant 
complied with these requirements will 


_ depend on the circumstances in the instant 


case, the most important one of which is 
that another well known Bank on behalf 
of its customer had guaranteed the 
endorsement. There'is no rcason why 
the first defendant should suspect the 
guatantee which implied that the second 
defendant had exercised the necessary 
cate and caution-and acted in good faith 
in making the guarantee. -If it were 
otherwise, banking practice would become 
unrealistic and burdensorre and would 
not tend towards facilitating normal 
banking business. We do not mean to 
say that there was no obligation on the 
first defendant at all irrespective of cir- 
cumstances to act as cxpected by scetion 
10 ofthe Negotiable Instruments Act. But, 
in the instant case we are satisfied that, 
in view of the guarantee given by the 
second defendant which appeared on the 
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reverse of the cheque as to the reliability 
of the endorsement, the first defendant 
would be justified ex facie in accepting it 
and acting on that basis., We are unable 
to find out that there was any failure on 
the part of the first defendant to make 
enquiry which the circumstances called 
for. On that ground, we do not sustain 
the decree against the first defendant. 


3. Mr. Narasimhachari then contends 
that, if the first defendant is not liable 
and the decree against it is set aside inas- 
much as the decree as against the second 
defendant resulted from a third party 
application, that decree , also should be 
set aside. We are afraid that this result 
does not necessarily follow. We have 
already referred to the frame of the suit. 
The- first respondent had prayed far a 
decree against both the defendants, or 
one or the other of them, as the Court 
mightdeem fit. Ifwe find thatthe second 
defendant is independently liable, the 
technical argument addressed on behalf 
of the second defendant-appellant loses 
its force. We may at once state, at this 
stage for the reasons which will appear 
hereafter, that although the decree against. 
the second defendant may not be rested 
on the basis of the third party petition; it 
is justifiable on the merits of the first 
respondent’s; claim itself-and in that view 
we may well invoke ovr equitable juris- 
diction under Order 41, rule 33 of the 
‘Civil Procedure Code, and sustain the 
decree. 


4. What is strenuously pressed on us ‘by 
Mr. Narasimhachari is that the endorse- 
ment made by the second defendant was 
done in’ good faith and without negli- 
gence. }je says that Manasuba & Co., 
Private Ltd., was known to be a flourish- 
ing company. of respectability and there 
was no. reason why the second defen- 
dant’s suspicion should be aroused as to 
the genuineness of the endorsements. The 
question, therefore, becorres one of fact 
as to whether, in the instant case, the 
second defendant acted in good faith and 
without negligence. © o 8 


5. Inour opinion, there are circumstan- 
ces in which ifthe second defendant had 
applied its mind. it would certainly have 
aroused’ suspicion calling for an enqvity 
as to the genuineness of the endorsement 
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purported to have been made by 
Sundaram Motors Private Ltd., through 
its Sales Manager. Normally, when a 
cheque is drawn in favour of a company 
and the same is. crossed, the payee remits 
it to its own Bank for collection and then 
draws on its account for making payment 
to others. Itis not a very usual feature 
for incorporated companies to endorse 
cheques drawn in their favour for payment 
to another company asamode of pay- 
ment, Sccondly,the cheque covered a large 
amount, namely, Rs. 56,000. Thirdly, 
though the cheque was drawn on 10th 
Novembcr,1960 it was presented for collec- 
tion probably on the same day or the next 
day and actually the collection through 
the clearing house was made ‘on 11th 
November. The. endorsement by 
Sundaram Motors Private Ltd., as forged 
appears thus: ` 


“Pay Manasuba & Co., Private Ltd. 


' FOR SUNDARAM MOTORS PRI- 
‘ VATE LTD. `. i 


. 


(Sd.) , 
SALES MANAGER” 


The company’s seal was not put:there, 
but we will assume that this is. not in every 
case necessary. . The second endorse- 
ment ran thus: . . + 


“For Manasuba & Co., Private Limited. 
° l 7 ‘ (Sd.) Raman 

; Director”, 
In.contrast, the first endorsement was by 
the Sales Manager on behalf of Sundaram 
Motors Private Limited, but the second 
by the Director on behalfofthe com pany. 
Whether the Sales Manager of Sundaram 
Motors Private Ltd., had the authority 
to act for the company in making endorse- 
ments could possibly. have raised a query 
before the second defendant satisfied itself 
and guaranteed the endorsements. The 
endorscments also were not dated. 
There is a further feature and that 
is this.’ Manasuba and Co., Private 
Ltd., was.” among other things, 
carrying on business æas:, transport 
owner. One might ask what was the 
necessity for Sundaram Motors Private 
Ltd., to endorse the cheque in favour of 
Manasuba and Co., Private Ltd., -which 
would not be the usual feature. One 
other thing ‘is that, as disclosed by the 


G 
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record of evidence, the officers -of the 
United Commercial Bank possibly ‘knew 
every one including Raman in:Manasuba 
& Qo., Private Ltd.. - One other cir- 
cumstance is that even bcfore the first 
defendant Bank honoured -the chcque, 
the second defendant had credited Mana- 
suba & Co., Ltd., with -the amount 
covered by the cheque; It seems to us 
that the cumulative effect of all these 
circumstanccs is that -the sccond defen- 


dant Bank did not take the least precau- ' 


tion to verify the cndorscments, 


6. It is, vehemently ‘contended before 
us that to lay such a burden on a busy 
Bank like : the: second’ defendant is to 
impose an impossible obligation in view 
. of the numerous transactions that pass 
through the Bank evcry .day, and_that 
when the second defendant was satisficd 
about the respectability of Manasuba & 
Co., Private Ltd., it was justified in assum- 
ing that the endorsement purported to 
have been made by Sundaram Motors 
Private Ltd., was a genuine one. Lord 
Atkin in. United : Australia Ltd. v. Barclave 
Bank Ltd.*, pùt it. thvs: a. 0.) a a 
“In these -days évery bank clerk ‘sees 
the red light when a company’s cheque 
is _endorsed by a Company official 
into an account which is not the com- 
pany’s.”’, naa FA ao 
This red light not only applies to cascs of 
companies or persons standing in a fiduci- 
ary position, but’also to a cheque drawn 
in favour of an incorporated -company, 
which has purportedly endorsed the 
cheque in-favour of another incorporated 
company.. The reason is that every 
credit and debit by cheques for or against 
are normally expected to find-a place in 
the accounts and the usual way by which a 
company acts is’ that, when it receives 
cheques, it also makes payment by cheques 


„and not through endorsements as in this, 


case. Our attention’ was invited to a 
few of the decided cases in the United 
Kingdom, as. Lloyds Bank Ltd. v. E.R. 
Savory and Co.*, and Moter-Traders Gor- 
poration v. Midland Bank’. The second 
of these cases related to the bad history 
1. (1941) A.C. 1at23. - g 
2. (1933) A.C. 20. 
3. (1937) 4 All ER.90. 
M L J—37 


~ 


of the customer of the collecting Bank; 
The first was'a case of a stolen cheque 
which was reccivcd by the London 
office and-sent to the clearing house. 
Tke- - paying-in-slips -were sent to the 
country -branch, no-mention being made 
of the names -of the drawers. The 
amounts of_the cheque were without 
question credited as directed by the paying 
in-slips. Written rules formulated by the 
bankers for the direction of their manager 
provided, among othcr things, that no 
new current account should be opened 
‘without knowledge of,-or full enquiry into 
the circumstanccs and character of: the 
customers, There -was also a rule, not 
‘written, but generally recogniscd, -that 
‘banks do not take payments in, without 
enquiry, of chequcs-drawn by a firm in 
favour of a third party and paid in by-a 
person other than the payce, who is er 
ought to be known .to be an employee of 
the drawing firm. In the circumstances, it 
was held by the House of Lords that the 
practice of bankers was defective in that 
the branch which réceived the cheques in 
the -first instance never informed the 
crediting branch of the names ‘of the 
drawers of the cheque, that the managers 
of the crediting branches had omitted 
to make'sufficient cnquiries when accept- 
ing P and ‘Mrs. $ as customers and that, ' 
in. those circumstances the ‘bankers had 
failed to prove that they had acted ‘with- 
out negligence and consequently _ they 
were liable, An examination of these 
and other cases like Ramulal Premchand v, 
Seth Bank Ltd., shows that the question 
of good faith and negligence is a question 
of‘ fact in the light of the material in each 


_case. -In the instant case, we are of 


opinion, in the light of the circumstances 
mentioned, that the obligation on the 
part of the second defendant to clarify 
itself-was not fulfilled. In-the circums- 


-tances, thercfore, we ate unable to hold 


that the second defendant has shown that 


-it acted in good faith and without negli- 


gence in making the ` collection on. the 
basis- of the guarantee of.the forged 
endorsements. 


7. ` It is next contended that, even so, the 
first respondent could not succeed as the 


company itself had acted negligently 


1. ALR. 1946 Bom. 482 -O 
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inasmuch’ as, for a period of about six 
months, it:kept quiet without enquiring 
as to what happened to. the cheque which 
jt had issued and without verifying 
whether Manasuba. & Go., Pvt. Ltd., 
has purchased a vehicle, and: if so, asking 
for the certificate in respect of it. 
But, we are unable to accept this con- 
tention, because the first respondent was 
a financjer who would normally have 
expected .Manasuba & Go., Private 
Limited to. have utilised the amount, 
more cspecially when the chequc itself 
was drawn notinfavour of Manasuba & 
Co,,° Private Limited, but in. favour 
directly of Sundaram Motors Private 
Limited. ; Further, :_Manasuba & Qo., 
Private Ltd., was also fulfilling the terms 
of the:hire-purchase agreement inasmuch 
as it was remitting to the first rcspondent 
the instalments due under that agreement. 


$. Another contention of Mr. Narasim- 
hachari is that the first respondent, at any 
Yate, was not the true owner of the cheque 
within the meaning of section [31 of the 
Negotiable Instruments Act. In support 
of this contention our attention was 
invited to certain observations found at 
page 665 of the Negotiable Instruments 
Act byBhashyam and Adiga, 13th Edition. 
Bot, it seems to us that until the cheque 
was cashed, control in respect thereof 
continued to remain’ with the drawer. 
‘He could; for instance, instruct his banker 
before the cashing of the cheque, ` not to 
honour it. . That can only be'on the basis 
‘that he still continued to be the owner. 
‘The position will not in our opinion be 
altered by mere endorsemént' so long as 
-the cheque wasnotcashed. In that sense 
, therefore, we consider that the first res- 
: pondent continued to be the true owner 
.ofthe cheque. 
ng. The last: contention for the second 


_defendant-appellant relates to. a sum_of . 


Rs. 19,320 paid by Manasuba & Co., 
| Private Ltd., to the ficst respondent 
| towards the purported hire-purchase 
| transaction., That this sum was paid and 
i credited by the first respondent towards 
this transaction is admitted. The ques- 
‘tion is whether this amount can go ‘in 
“reduction of the second defendant’s lia- 
bility. -Én our pinion, it can, and it 
should. Strenuously this is objected to 
by the first respondent, and for this pur- 


pose reliance is placed on certain observa- 
tions in Lloyds Bank v. The Chartered Bank 
of India Australia and Ghina+, But, .we are 
not persuaded that we should decide 
this case strictly on a formal basis. In 
England a great deal of importance is 
attached to forms, and anything that did 
not conform to the form would be treated 
as being outside the scope of the claim. 
But as we have already indicated, the 
first respondent has based its claim in the 
suit not merely on conversion of the 
cheque, but on other facts as well. Apart 
from it, when the first respondent has 
received payment towards the debt 
covered by the cheque, it would be a 
case of unjustified enrichment to allow 
the first respondent, to have the benefit of 
these instalmental. payments amounting - 
to Rs. 19,320 and at the same time recover 
the full amount by the cheque. It may 
be-that there were other transactions be- 
tween Manasubha & Co., Private Ltd., 
and the first respondent. But, we.are 


‘not concerned with the over-all position 


as between them. Once it is admitted 
that the sum. of Rs. 19,320 was paid in 
respect of the transaction of hire~purchase, 
though it never came into cxistence, to 
that extent, the second defendant should 
be relieved of the liability to make good 


‘the loss suffered by the first respondent. 


10. On that view, we direct that there 
be a decree against the second defendant 
and in favour of the first respondent for a 


sum of Rs. 56,680 with interest at six 
per cent from the date of the trial Court’s 


decree. As regards costs, taking all the 
circumstances into account especially the 
conduct of the first respondent in handing 
the cheque to the Director of ‘Manasuba 
& Gompany Private Ltd., we think that 


it would be fair and proper to direct that 


each party should bear its costs at the 
trial Court, but the second defendant 
should bear the costs of the first respondent 


in the related appeal. 


11. The appeal of the first defendant is 
allowed ‘and the appeal for the second 
defendant is ordered in the manner we 
have directed. ; 


12. Mr. Ramakrishna for the first defen- 
dant-appellant presses for costs. But, 


Tet 


1. (1929) 1K.B.40 at 60. 


IT} 


having regard to the fact, that both the 
first and the second defendants are nationa- 
Jised Banks and.. also. the fact-that at 
least Kunhammed’ Kutty, .J.; thought 
that the first defendant also should -be 
wade liable, though we Have teken a 
different view; we do not feel justifiéd in 


allowing the first defendant’s costs. | . 
S.J. =~ ‘——-— First defendant’s - 

3 appeal allowed; 

` Second defendants 

appeal modified, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PREsENT:—WM, M.: - Ismail, 4. 


F T s} 


N. Bhaskaran we Appellant® 
De | Pe ae E E 
Pa. Saxkarai and others .. Respondents; 


Madras Indebted Agriculturists ( Temporary 
Relief) ‘Act (V. of 1954), section 3—Scope of 
section—Suit on mortgage—Suit instituted 
twelve years after mortgage became due— Mort- 
gagee claiming exclusion period, scald Act V of 
1954— Whether tenable. Sa 


A mortgage deed dated September, 1952 
provided that the amount was payable on 
the expiry of three years fror the date 
of the moitgage. The suit was filed 12 


years thereafter on 15th November, 1967. . 


The mortgagee claimed that the defen- 
dants were agriculturists and. in comput- 
ing the period of limitation some’ period 
had to be excluded’under Madras Act V of 
1954. On the_ validity: of this 


Feld : Section .3 of Madras Act (Madras 
Indebted Agriculturists (Temporary ao 
lief) Act (V of 1954) was intended . 

save agriculturists coming within the oe 
finition of that term in that Act from being 
harassed by the filing of'suits, and that can 


apply only to suits which could otherwise. 
be filed during the period of. prohibition.. 


provided for by the Act. Ifthe creditor 
did not have a-cause of action to file a svit 
_ the question of secha suit being prohi- 
bited by the Act, did not arise, because , 
such a suit was not competent and if such: 
a suit was filed in fact, it was liable to be. 
dismissed on the ground. of absence , of: 





*A.S:No.385 0f 1971, a E ae 
prio _ -21st January, 1975.: 
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cause of action -at that stage’ or as being 
premature, - - [Para. 7.) 


“Normally a Abi is said. to be due only 


after it has become payable and recovera- 
ble by the creditor, Till the d, cbt has not 
become payable it.cannot be ‘said to be 
due. In certain -circumstances,, the 
term ‘debt? may. cover a case. where jt is 
payable. even in future. Whether .the 


term debtis used in the restricted sense of 
‘being payable presently, or is-used in the 


wider sense of any debt whether payable 
in future: or immediately.has to be ‘ascer~ 
tained having regard to the other provi- 


‘sions of the Act ‘as well as its (scheme: 


Having regard to the actual, terms of sec- 
tion 3 prohibiting the institution’. of a 
suit as well as the object of the Act, sec- 
tion 3 cannot. apply to debts which had 
not become due‘and payable and. with 
reference to which no suit can be instjtut- 
ed bythecreditor, Section3 will apply 
only to such cascs wheré the debt has 
become payable and with reference’. to 
which a suit could be instituted’ for fre- 
covery thereof and it has'no application 
to a debt: not es these, T 
ments. .. Para. 8] 


The mortgage debt in the instant case 
became payable only on 7th September, 
1955 and .therefore the bar of |, suit 
under section 3 of Madras Act V of 1954 
as amended by Madras Act XXXVII-:of 
1954, will not apply to the suit herein and 
therefore the plaintiff cannot have the 
benefit of, the provisions: containéd’’in 
Madras Act V of 1954 for claiming;exemp- 
tion from the bar of limitation. | Para. 9.] 
, g “il ar 
Venkatakriskna High School V. e a 
Iyer; (1961) 1 M.LJ. 91: L.W: 99. 
Appeal against, the decree, ot tHe’ Sub- 
Court, Exode, i in. O', ‘S.No: 379 of 1967, , 
K. Sarvabkauman ` and ^ T: Re . Mam.. r- for 
Appellant. -~ AG 


M. R. Krishnan ad s K riskntomoorth Ly, 
and thé, Government Pleader, for -Res 
ponderits. . 


T he. Court delivered. the following, ; 


Case referred to: 


sae n 


Jupement.—The plaintiff in 'O.S. No. 379. 


of 1967, on the file of the Court’ of the - 


, Subordinate Judge, Epode 2S he a 


Yl > a A ied 


lant her ein; 
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2. The appellant is the sonof one A.B. 

Nagaraja Aiyar, the mortgagee under 
Exhibit A-1, dated September, 1952, cxe- 
cuted by one N.T. Perumal Gounder, the 
deceased husband of the second respon- 
dent-second defendant, for a sum of 
Rs. 7,500. The first rèspondent first defen- 
dant is stated to be a foster son of the 
said Perumal Gounder., The mortgage 
deed provided that the amount secured 
under the document, viz.; Rs. 7,500 was 
payable on the expiry of three years from 


the date of the mortgage. The suit itself 


-was instituted on 15th November, 1967. 

In the plaint,by way of explaining the de- 
lay in claiming exemption from the bar of 
limitation, the appellant stated in para- 


graph 8: 


“‘Gause of séction for the suit arose on 
7th September, 1962, when the mort- 
gage was executed at Satyamangalar, 
` on 7th Septemb2r,1955,when the three 
year period fixed under ‘the mortgage 
for redemption expired, on 5th Novem- 
ber, 1957 when the two months period 
fixed under section 8U, Civil Procedure 
‘Code, expited within the jurisdiction of 
` “this Court. The ‘suit is not barred by 
limitation as the period of two months 
fixed under section 80, Civil Procedure 
. Code, has to be excluded. in comput- 
ing the period of limitation”, 


The plaint proceed ed to state farthe? Í in 
the same paragraph. | . . 


= Evén if it is found that the ibe 

_ quent ‘mortgage is already discharged 
and hence third defendant is not a 
necessary party, the suit is not barred 
by limitation. as defendants I and 2, 
being agficulturists, ‘a period ‘of ] year 
6 months and 26 days has to be.exclud- 
ed in,computing the period of limita- 
‘tion ‘under -Madras - Ordinance V, of 
1955, Madras Act V of 1955 and 
Madras - Act I of 1955,‘and the” Suit is 
not barred by limitation. ie 


Reliance on section, 80, Civil AEA 
Code, requires explanation. Accord- | 
ing to the appellant, the encumbrance 
certificate obtained by him with regard 
to the property ‘mor tgaged under Exhibit’ 
A-1 disclosed ‘the existence of am encum- . 
brance in favour of the State. Govern ent? 
and therefore, he issued a noticé « under : 
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under section 80, Civil Procedure 
Code, and the period of notice provided 


for in section 80, Civil Procedure Code,has 
“to be excluded. 


It is alternatively only, 
he relics upon the’ three. enactments 
referred to viz., Ordinance ae 1953, Act 
V of 1954 and Act I of 1955. 


3. The Janed ents raised 
several defences and they are reflected 


.in' the following issucs framed by the 


tial) Court : 


4.’ Whether the plaintiff is entitled. to 
the suit mortgage amount į ? 


2. Whether the release deed referred 
to in para. 5 of the Plain: is true and 
valid ? 


3. Whether the suit is in time, and 
whether the plaintiff is entitled to the 

l exemptions. as claimed i in pn 8 of the 
plaint ?, 


4 Whether dite plaintif jas given 
credit to Rs. 2000. pleaded . by the 
defendants 1 and, 2? - 


5. What i is the. correct amount. due to 
the plaintiff ? 


6. To what relicf are the: parties 
entitled ? - ) 


An ad ditional issue was framed on 22nd 
February of 1969 to the following effect:— 


x Whether the adjustment pleadcd by 
the. plaintiff is true, correct and valid? 
_ Since I am upholding the dismissal ‘of 
the svit on the ground that it was 
barred by limitation, I am not going 
‘into the details asto the different find- 
` ings recorded by the learned Subordi- 
‘ante Judge -on the various ‘issucs 
already extracted, a i 


4,’ I have already referred to the fact that 
the mortgage is dated 7th Scptember,1952 
and the period prescribed for the pay- 
ment of the amount was three years,which 
would take us.to 7th September, 1955 and 
therefore, the suit should have been insti- 
tuted within 12 years therefrom 7.¢.,; on or 
before 7th September,. 1967.. The suit 
was actually. instituted on 15th Novem- 
ber, 1967. In this context, the question 
for consideration is whether the two 
grounds of exemption fer the purposes of 
limitation claimed by the appellant were 


IT} 


available-to him, or not. As far as the 
-first ground is concerned, it was found -by 
the trial Court that even before the insti- 
tution of the ‘suit, the debt due to the 
State Government had been discharged. 
Therefore, it is clear that the first ground 
of exemption was not available. Indepen- 
dently of this also, the first ground was 
not available for another reason as well. As 
I pointed out already, the suit should have 
been instituted on 7th September, 1967 
and the requirement of-a notice under 
section89, Civil Procedure Code, will only 
add a period of two months to that period 
of limitation, which ‘would take. the 
appellant to 7th November, 1967.and the 
suit was actually instituted onl5th Novem- 
ber, 1967. On that ground also, the ap- 
pellant could not claim the benefit of the 
notice period under section 80,; Civil 
Procedure Code. : : 


5. That takes us to the second ground of 
exemption claimed by the appcllant: The 
complaint of Mr. T.R. Mani, the learned 
counsel for the appellant, is’ that the trial 
Court has dealt with the claim for exemp- 
tion with regard to the period of limita- 
tion based on Madras Act'I of 1955, arid 
that it has notdealt with the claim based 
on the other two enactments viz., Madras 
Ordinance V of 1953 as well as Madras 
Act V of 1954. As far as Madras Act I of 
1955 is concerned, the term ‘agriculturist’ 
has been defined in section 2 (a) as 
meaning : - ron 
“A person who has an interest other 
than interest as a simple mortgagee in 
. any agticultural or horticultural land 
_ not being a land appurtenant to a resi- 
dential building, but shall not include~ 


(i)any person liable to pay land revenue 
(which shall be deemed to include pesh- 
kush and quit-rent) exceeding: one. 
hundred and fifty rupees per annum in 


le i k 


any year after.1952-53..°...... ; 


The learned Subordinate Judge has re` 


corded a finding that by viitue of this pro~, 
vision with regard to the payment of land 
revenue exceeding Rs. 150 per annum, 
defendants 1 aid 2 did not fall within 
the definition of ‘agciculturist’ and therc- 
fore, the benefit of Madras Act I of 1955 


was not available to them. Mr.T.R. Mani," 


did not challenge the correctness of this 
conclusjon,. However, he conténded that. 
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notwithstanding this position the appel- 
lant was entitled to the exclusion of time 
provided for in Madcas..Ordinance V of 
1953 as well as Madras ‘Act of 1954. Now, 
I shall consider this contention. 


6. Madras Ordinance V of 1953 defined 
the term ‘agriculturist’ in Clause 2 (a) as 
meaning : 

“any person, not being an incorporated 

company òr aregistered. firm, regularly 
- engaged in the cultivation’of land to 
‘ the possession of which he is entitled or 

out of .the produceiof. which he is 
~ entitled: to be maintained.” 


Section 3 of this'Ordinance stated : 


“* No suit for recovery of a'debt shall be 
instituted, and no application for the 
_ execution of a decree for payment of 
‘money passcd in any ‘such suit shall be 
made, -against any .agriculturist in any 
civil Court before the expiry of a year 
from the commencement of this Ordi- 
-nance, ” : a 
Section 5’ provided for exclusion of time 
during which the Ordinance prohibited 
institution of proceedings and stated : 


“In computing the period of limita” 
tion prescribed for a suit for the re“ 
covery of adebt or an application for 

_ the execution of a decrce passed in a 
suit for the recovery of a debt, the time 
during which the institution of the’suit 
or ‘the making of'the application was 
barred by section 3, or during which 
the creditor refrained’ from instituting 
the suit or making. the application in 
the honest belicf that section 3 applied 
to such suit or such.application shall be 
excluded...” l 


This Ordinance came into force on 5th 
December, 1953. This Ordinence. was 
replaced by Madras Act V of 1954 which 
was publishéd in the OE cial Gazette on 
6th February, 1954.'In this- Act; the cx- 
pression’ ‘agriculturist’? was defincd as’ 
meaning : 3 “7 i 
“A person who owns an interest’ in land,- 
~and-who by reason of such interest, is 
-in posscssion of such land or is in re- 
-ceipt of the rents-or profits thereof. and 
shall: include: a lessee; but: shall nto : 
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- include—(z) a firm registered under the 
Indian Partnership Act, 1932—or.a 
company— or a corporation—. or (ii) 
any person who was asscssed to 

= income-tax under the Indian Income- 

_ tax Act (Central Act XI of 1922) in 
any of the years’ 1951—52, 1952-53, 
1953-54.” SA 


Section 3 of this Act provided ca 


“ No suitfor recovery of a debt shall be 
instituted, no application for the exe- 
cution of a decree for payment of money 
‘ passed in a suit for the recovery of a 
debt shall be made, and no suit or ap- 
plication for the eviction of a tenant on 
the ground of non-payment of a debt 
shall be instituted or made, against any 
agriculturist in any civil or revenue 
Court before the expiry of a year from 
the date of commencement of this Act.’® 


The period of prohibition of institution of 
suits for taking other proceedings against 
‘agriculturist? was altered: by an amend- 
ment, viz., Madras Act XXXVII of 1954 
by ‘substituting the ‘words and figures 
before the Ist March, 1955,’ in the- place 


of ‘before the expiry of a year from the: 


date of commencement of this Act’ 
section 5 (1) of this Act provided : 


. “In computing the period of limitation 
` or limit of time prescribed for a suit for 
recovery of a debt or an application for 

- . the execution of a decree passed in such 


suit the time during which the institu- - 


tion of the svit or the making of the 
application was barred by section 3 of 
the Ordinance or section 3 of this Act, 
- or during which the plaintiff or his 
predecessor-in-title -believing in good 
faith that section 3 of the Ordinance or 
section 3 of this Act applied to such 
-suit or such’ application refrained from 


" instituting the suit or making the appli- 


cation, shall þe. excluded.’ 


Thus, it will be seen that the definition of 
the term ‘agciculturist’ is not identical 


in the Ordinance as well as in the Act.. 


As a matter of fact, the definition of the 
term ‘ agviculturist?, in the Ordinance is 
inarrower than the definition contained 
in the Act, inasmuch 'as the definition of 
the term in the Ordinance contemplates 
the person concerned regularly engaging 


himself in the cultivation of land; Inthe . 
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present case, there isno case that defen- 
dants 1 and 2 were rcgularly engaged in 
the cultivation of land, and hence the 
Ordinance does not apply. However, 
even if Ordinance V of 1953 isnot applica- 
ble,still,if the other requirements are satis- 
fied, the appellant can get the bencfit of ` 
Madras Act V: of 1954, because the pro- 
visions of that Act tacked on to the period 
provided for in section 3, the period, pro. 
vided for in section 3 of the Ordinance 
also. . Conse quently, the real question 
for consideration is whether the appcl- 
lant is entitled to the benefit of exclusion 
of time provided for in section ' 5 (1): of 
Madras Act V of 1954. l 


4. I have already referred to the fact 
that under the terms of Exhibit A-1, the 
mortgage, the secured amount was repaya- 
ble by the mortgagor only on 7th Septem- 
ber, 1955 and not earlier. Ifso, the ques- 
tion of the appellant filing any suit for re- 
covery of the amount due under the mort- 
gage before 7th September, 1955 did not 
arise, and could not have Neer arisen. 
Section 3 of the Madras Act V of 1954, 
was intended to save agriculturists coming 
within ‘the definition of that term in that 
Act from being harassed by the filing of 
suits, and that -can apply only to suits 
which could otherwise be filed during the 
period of prohibition provided for by the] | 
Act. Ifthe creditor did not have a cause 

of action to file a suit, the question of such 

a suit being prohibited by the Act, did not 

arise because, such a svit was not com- 

petent and if sech a suit was filcd’ in fact, 

it would be dismissed on the ground. that 

the plaintiff did not have any cause of 

action to institute the suit at that stage, 

or it was premature. As I have already 

printed out, the mortgage decd having 
provided for the repayment of the money. 

After the -expiry of three years from the 

date of the mortgage,- the mortgage 

amount became due and payable only 

on 7th September, 1955 and not earlier. 

Therefore, prior to 7th:September, 1955, ' 
the appellant did not have any cause of 
action to file a suit for recovery of the ' 
amount. Consequently, section 3 of the 
Act could not have applicd to such a 
suit. å : : 

8. Mr. T.R. Mani drew my attention.to 
the definition of the term ‘debt’ contained 
in section 2 (4) of Madras Act V of 1954, . 


/ 


i 


and.contended that that definition did not 
contémplatc the debt being. one’ presently 
payable ane thatincludcd within its scope, 
any debt, whether payable immediately or 
in future. Iam unable to accept this argu- 
ment. No doubt, section 2 (b) of the Ret 
defined ‘a.debt’ as meaning— f 


r 


liable to pay under a contract, express 
_ or implicd, for consideration received 
and includes rent in cash or kind which 
a person is liable to pay or deliver in 
respect of the lawful use and occupa- 


` 


tion of land. ” 


Normally, d cbt is said to be'due only after 
it has become payable`and recoverable by 
the creditor. Till the debt has not bes. 


come payable, it cannot be said to be due. - 


In certain circumstances, the term ‘debt’ 
may cover a case where it is payable even 
in future. However, whether. the term 
‘debt’ has been used in the restricted sense 
of its being payable presently, or it is used 
in the wider sense of any debt whether 
payable in future or immediately, -has to 
be ascertaincd having regard to the other 
provisioris contained in the Act .as well as 
the scheme of the Act. Having regard 
to the actual terms of section 3, which 
prohibited institution of a suit, as well as 
the object of the Act, it cannot be contend- 
ed that section 3 was intended to apply 
ta debts which had not become dve and 


payable and- with reference to which no | 


suit could be-instituted bythe creditor. 
Therefore, . a. combined reading of the 
definition of the term “debt’in section 2 (b) 
and of section 3 as well as section 5 clearly 
establishes that section 3 will apply. only 
to such cases where the debt has become 
payable and with reference to. which a 
svit could be institv ted for recovery thereof 
and-it had no application to a debt which 
had not become payable and with re- 
ference to which-no creditor ‘could have 


J 


filed a suit. Pe an i 


g. For the reasons I have indicated, the 
mortgage debt under Exhibit A-1 became 
payable only on 7th September, 1955, and 
therefore, the bav,of suit under section 3 
of Madras Act V of 1954 as amended by 
Madras Act XXXVII. of 1954 vz., 
that no suit should be instituted before the 
Ist March, 1955 will not apply to the suit 
instituted by the appellant herein, and 


- 
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_ * any sum of money which a person is 
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fherciore te cannot have the benefit of 
the provisions contained in Madras Act V 
of 1954, for claiming excmption from the 
bar of limitation. . se 2 


: 10. Mr. T.R. Mani, drew my attention to 


a judgment of this Court'in Venkatakrishna 
High School v. Rangaswanmi Iyer', That 
judgment has no application to the. facts 
of the present case, because, that dealt with 
the definition of the tcrm ‘debt’ occurring 
in section 2 (b) of Madras Act I of 1955, 
and a suit institutcd and decrecd under 
scction 3 (2) of that Act. As pointed out 
already, that Act docs not apply to defen- 
dants 1 and 2 herein as found by the’ trial 
Court and not challenged before me. 


11: In these circumstances, the appeal 
fails and is‘dismissed.. Since the appeal 
is being, dismissed only on the ground of 
limitation, I do not make eny order as to 
costs. 


S.J. i 
IN. THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. © 227 
Present :-—. . Veeraswami,, GF. -- and 
S. Natarajan, Ff. ° `- O E 
The Secretary to the Govt. of India, 
Ministry of Finance Dept. of Revenue 
and Insurance, New Delhi and others 
«© ` Appellants® 
a. ge 
A. Loganathan . .. Respondent. 
Gentral Excise and Salt Act (L of 1944), 
section 40 (2)—Gheck by Oficials—Skoriage 
found—Show cause notice issued—Assessment 
made—Notice to remit duty—Beyond 6 months 
from the date of check—If barred by limitation, 


On 28th May, 1965 the warehouse of the 
tespondent was checked and, a shortage 
was found. On 2lst December, 1967 a 
show cause notice was issued. Subsequent- 
ly an assessment order-was made and 
along with it demand oftax, on 16th May, 
1968. The respondent’s appeal and revision 
failed. On 3rd December, 1970 the res- 
.pondent was served with a notice to remit 
the duty. The respondent challenged this 





` Appeal. dismissed. 


L 





.- = ' E EE A 
=. 1. (1961) 1-M.L.J.91 ;74L.W,99. 

‘.*W.A. No. 134 of 1974. ` oe 
a a a «16th July, 1975, 


dde 


‘on the ground that the show-cause notice 
was beyond 6 months from 28th May, 
1965 and was therefore’ barrcd by limita- 
tion, This was accepted by a single Judge 
of the High Court -who quashed the 
orders of the department. On appeal by 
the department, __ E oe 
Held:: In the case of excise duty tax is 
attracted not because the assessee violated 
some provisions of law, but bécausc he 
manufactured goods which are assessable 
to excise duty but escaped charge. It 
follows, therefore, that once it is clear that 
violation is not the basis of assessment, the 
Starting point of limitation -can.only be 
from. the date of the accrual of the cause 
of action or of an act or an order made 
under that Act, which in this case, is either 
the proceedings started on 21st December, 
1967 by way of show-cause notice‘ or later 
the assessment order dated 16th May, 
1968. Before that date, there is no room 
for applying section 40 (2). [ Para. 2.] 
Cases referred to: . eek weed 
Publie Prosecutor v., Raju, (1973) . 1 S.G.R. 
812: ALR. 1972 S.C. 2504; Govertor- 
General v, Shiromani Sugar Mills, (1945) 
1 M.L.J. 369: ALR. 1945°F.C.-716; 
Rele v. Deshpande, (1967) 2 Gomp.L. J. 210, 
Appeal under. clause -15 Letters Patent 
against the order of Ramaprasada Rao, 
J. in W.P. No. 600 of 1971 cte. ` `- 
The Senior Standing Counsel for Centra 
Government, for Appcllants. i 
S. Ghellaswamy, for Respondent. 
The Judgment of tht Court was d elivered 
De ae a 
Veeraswami, GF.—The pleca of limitation 
turns on the scope’and applicability |. of 
section 40 (2) of the Central Excise and 
Salt Act, 1944. ` Tke respondent’ was a 
manvfacturer of tobacco. -On 28th May, 
‘1965, his warehouse: was -checked -by 
‘Central Excise officials with the ‘result 
that shortage of 5738 kgs, was found in 
‘addition to substitution of 1730 kgs. We 
-are-not concerned with the substitution. 
“On 21st December, 1967 a ishow-cause 
“notice was served on the respondent as to 
why the shortage should not-be brought to 
bear excise duty. After considering his 
explanation dated 4th January, 1968, an 
asscssment order along with-demand of 


‚tax was made on 16th May, 1968. The 
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respondent’s appeal failed on 22nd 
December, 1968 and so too his revision on ' 
14th July, 1969. On 3rd December, 1970, 
he was served with notice to remit the 
duty. These orders of the department were 
quashed by Ramaprasada Rao, J., on the 
ground that the show cause notice of the 
Assistant Collector, treatcd as a ‘proceed- 
ing’ within the meaning of section 40 (2), 
was beyond six months from 28th May, 
1965, and therefore was barred by limita- 
tion, the learned Judge’s view being 
that limitation. started from that date 
when the department came to have 
knowledge of the shortage. The learned 
Judge, in support of his view, relied on 
Public Prosecutor v. Raju}, o 


2.- With due respect, we are unable to 
concur with the view of the learned Judge. 
So far as the respective scope ?of sub-sec- 
tions (1) and (2) ofsection 40 is concerned, 
we are.undoubtedly bound-by the judg- 
ment of the Supreme Gourt-we have refer- 
red to. :We may also take it for granted, 
without deciding for purposcs of this 
appeal by the Central Government, that 
‘proceeding other than.a suit’ in sub-sec- 
tion (2). of section 40 may- possibly cover 
asscssment proceedings. We procecd on 
that basis. because of -Governor General v. 
Skiroomani Sugar. Mills? and Rele v, Desh- 
pende? which were decisions on section171 
of.the Companies Act, 1913;and section 
446 ofthe Gompanics Act, 1956, the phra- 
scology there occurring being suit orother 
legal procceding’ for purposcs.of leave for 
being proceeded with when. the com- 
pany is under liquidation. In-.our opi- 
nion,. an assessment proceeding, started 
with a show cause.notice, as in this case, 
is not within the purview of section 40 (2). 
For the purpose of prosecution, .of course, 
‘it will be different; in that case, a violation 
of any statutory provision or rule made 
thereunder in the taxing statute will be an 
offence for which prosecutions will lie. 
Such was the case in Public. Prosecutor, 
Madras v. R. Rajut, But, assessment is not 
based on violation by the assessee of any 
provision ‘of law, but is founded on the 
charging provision. Tax is attracted 
because the assessee makes income, or a 
_ 

1. (1973) 1 S.C.R.812:A.LR. 1972 $.C. 2504: 
"2. (1945) 1 M.L.J. 369: A.LR.. 1945 F.C. 
e e oe es 


©- 3, (1967) 2 Comp:L.J. 210. -- ` 


iy) 


ale, or -possesses wealth, or if some . onc 
dics his or her cstate attracts duty. -In 
the. case of excisc duty tax is-attracted not 
because the assessce violatcd some pro- 
visions of law, but bccarse hc manufactured 
goods which are asscssablu to excise duty 
but escaped charge. Tt follows. therefore, 
that once it is clear that violation -is not 
the basis’ of asscssment, ‘the starting point 
of limitation can only be from the date of 
the accrual of the cause-of-action or of an 
actor an ord cr made-under that Act,which 
in this .case is cither the. procecdings 
started on 21st December, 1967, by way 
of -show ‘ cause notice, Or later the assess- 
ment ordor datcd 16th- May, 1968. 
Before + that ‘d ate, aoe is no room for 
app lying section’ 40 .(2). ee oe a 
3. 

Judgehad pzoceeded-upon the assumption 








In the ozdcr under ‘ppc al the toatned 


that violating by, the’ zespondcht through- 


evasion formcd :thẹ. cause of action 
orthe act. Itis obvious that the. assessee 
-wasnot aggvieved by his own violation and 
as we mentioned, no pzocecding is statted, 

for the purpose of such violation.’ “The 
.procceding ‘started was on the basis of the 
‘chatging provision, but not the provision 
creating offences and penalty for viola- 
tion of any rule or a statutory provision. 
We. allow the: appeal ‘with costs.” 
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UNION TERRITORY OF -PONDY. 


D MAHE BEACH TRADING CO. 


-IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: ER. Veeraswami 
Natarajan, J. 


“The: Union Territory of Pondicherry, 
represented by the Chief Secretary 
to Government of Pondicherry and 


CGF., and S. 


others Appellants” 
2. eae os 
Mahe ' Beach Tr ading Company; 
Mahe by its Partners B. Kutti 
Hassan aji, Mahe and others 
ae i e ae 
Pondicherry Municipal Decree ` (Ledy and 


Validation óf Taxes, Duties, Cesses and Fees) 
Act, 1973 | —V alidity—Whetherex cessive dele- 
gation of legislative power—Whether violates 
“Articles 19 (1) (g) ond 14 0f the Constitution 
— Whether offence unde section 7 of Pondicherry 
(Administration) Act (XLIX of 1962)— 
Pondicherry legislature can make retrospective 
legislation—Constitution of India ee 
A rtilees 14, 19 (1) (g). Es 


The power to dclegate.is inherent in the 
power of the legislature to legislate on 
any subject-matter within its competence. 
In addition, when Ic gislating on the su ibject 
‘in Entry 5 ofthe State;List, itis compe- 
tent for the Legislature to delegate : for 


` municipal purposes and subject, to the 


procedure indicated, any:or all of its taxing 
powers. ` The’ Pondicherry, Legislature 
‘in enacting sections 3.and 4 in the Vali- 
‘dation Act, had the legislative compctence 
io” authorise the municipal communes 


to raise, for the purposc of the communes, - 


any of the taxcs to be levicd, assesscd and 
‘collected in accordance with the provisions 
oe the Municipal oe of 1880: 


, , [Para; 14] 


On he qu ction TR the Poridicheriy 
‘Municipal Decrce-'{Levy and Validation 
of Taxes,- Duties, -Cesses and’ Fees): Act, 
1973 ‘was arbitrary and offended Articles 
19. (1). (8) and 14 of oe Connon 


æ F 8D 


of the taxing powers, ‘and the Act is valid 
ne ae a See "a. 2: (Parva 15. -J 
a i n 


*W.A.Nos. 240 and 383 of 1972. 
Diy! April, 1975, 
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The Municipal Communes are not, hav- 
ing regard to the p~ovisions of the Munici- 
pal, Decree (of 1880), free to pick 
‘and choose. any tax for imposition; assess- 
ment and collection without going through 
the rigcrous .proccdure including prc- 
vious assent and subsequent control of the 
Governor. Notwithstanding the whcle 
process of tax proccdure envisaged by 


Municipal Decree, thcre is no sign of ` 


violation or likelihood of violation of 
either Article .19-(1) (g) or Article 14. 
a ee [ Para. 16.] 
There is nothing in section 7 of -the 
‘Pondichcrry Administration Act, 1962 
which comcs into conflict. with sections 
3 vand `4 of the Validating Act. ,’ The 
Validating Act was within the -compc- 
tence of the Pondichurry Legislature and 
section 7 of the Pondicherry (Adminis- 
. tration) Act docs not standin the way of 
‘the Pondicherry., Legislature cnacting 
‘retrospective: legislation. [Para. 20.] 


The powers of thé Pondichcrry' Legisla- 
ture are plenary within ‘their. ambit, 
except to the extent that they arc limited 
by either the Pondicherry (Administra- 
tion) Act or the Government of, Union 
Territorics Act, 1962. ‘Within the ambit 
of each ‘of the legislative subject-matter, 
the Pondicherry Legislature is supreme 
‘and its powers are plenary, which ‘means 
that it is' within its compctcnce to make 
retrospective legislation. It cannot, 
therefore; be-held that, the Validating 
‘Act in its retrospective ’ operation, is 
invalids > 0S Para, +21] 


Cases referred to: is 


Mahe Beach Trading Company. v.. Union 
Territory of Pondicherry,'(1972) 2 MiL:J. 
213; Municipal Gorporation of Delhi v. 
‘Birla Cotton Spinning and Weaving Mills, 
Ltd. Delki, (1969) 18.G.J. 621: (1968) 3 
S.C.R.'251: A.I.R. 1968 S.C. 1232: Western 
India Theatres Ltd. v. Municipal Corporation, 
Poona, 1959 §-G.J. 390: (1959),2 S.G.R. 
(Supp.) 71: A.I.R. 1959 8.C0.-586; Canton- 
ment Board, Poona v. Western India Theatres 
Ltd., A.I.R. 1954 Bom. 261; Delai> Laws 
Act, In, re, 1951 8.C.J. 527: 1951 S.G 
R. 747: ALR. 1951 S.G. 3?2; Panama 
Refining Company v. Ryan, (1934) 293 US 
388; Corporation of Calcutta v. Liberty 
Cinema, (1965) 2 S.C,R, 477: A.LR, 1965 
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S.C. 1107; G.B. Modi v. Ahmedabad Munici- 
pality, (1971) Tax.L.R. . 1360: (1971) 
3 S.C.R. 942: A.I.R. 1971 S.G. 2100; 
-Skama Rao v. .Cnion Territory, (1967) 2. L. 
T.J. 684: ALR. 1967 S.C.-1480; Goll and 
Company Ltd. v. Norman Eggert Kropp and 
Thomas Alfred Frilley (1967) 1, A.C. 141; 
Queen vi Burah, 1878 A.C. 889; Hodge v. 
The Queen, (1883) 9 A.G. 117; Raichkur 
Municipality .v. B.A. Parasanna, (1968) 
1 S.G.R. 87:. ALR. 1968. S.C. 255; 
Hamdard Dawakhana v. Union of India, 
1960. S.G.J. 611: A.LR. 1960 5.G. 554; 
Vasanlal .-Mangashai v. State of Bombay 
(1961) 1:S.C,J. 394: A.I.R. 1961 S.G. 45 
Ms. Devi Das.:v. State of Punjab, (1967) 
3. S.C.R. 557: A.LR. 1967 S.C. 1895; 
‘The Second Gift. Tax: Officer, Mangalore v. 
D.H. Hazarath, (1971) 1 S.G.J. 1: ALR. 
-1970 S.C. 999; Firm L. Hazarimal v. 
Income-tax Officer, „Ambala, A.I.R. .1957 
'Punj. 5; K.T. Moopil Nairv. State of Kerala, 
(1961) 2 S.C.J. 269: A.L.R.-1961 S.C. 
552; S.K. Singh v. V.V. Giri, (1971) 2 
§.C.J. 768: A.I.R: 1970 S.G. 2097; Amraot: 
Municipality v. Ramchandra, (1964) 6 S.G. 
R. 947: A.I.R. 1964 S.C. 1166; Vajensingji 
Joravansingji v. Secretary of State for India 
in Council, (1924) 51 LA. (357; 47 
M.L.J. 574: A.L.R.- 1924 P,G. 216. 


Appeals under Clause 15, Letters Patent 
against the order of Ramaprasada Rao, J. 
dated 3rd February,'1972 in W.P. No. 244 
of 1971 P. etc. 


F.S, Nariman, Additional Solicitor-Gencral 
for Government Plcader of Pondicherry 
for Appeals 


K.K. Venugopal for N. Govindan, V. Mani- 
vannan, V. Narayanaswami,for Respondents 
in Appcllaints, 


T.R. Srinivasan and K. Ramamurthi and 
Miss Thayarammal and Krisknappan, for 
Petitioners in Writ Petitions. — 


The Judgment of the Court was delivered E 
by 


Veeraswami, G}.—~The erstwhile French 
Establishments in India known as Pondi- 
cherry, Karaikkal,- Mahe and Yanam, 
which by the Constitution (14th Amend- 
ment) Act, 1962, constitute the Pondi- 
cherry Union Territory, were divided 
by the French Government into 17 com- 
munes approximating to municipalitics 
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‘or - local’. self governrhent- we arè 
familier with:; A French Decree dated 
12th March, 1880 governed and regula- 
ted the municipal body: of-each com- 
‘mune, It providcd forthe setting up 
of the ‘municipal body consisting of a 
Mayor .and elected Municipal Council, 
theit powers including powers'of taxa- 
tion for municipal purposes, -budgets:and 
procedure. “With the ': de facto transfer 
-undcr-an agreement dated: 21st ‘October, 
1954 of these French territories to the 
Indian Government, the Government” of 
India, in exercise of powers conferred: by 
section 4 of the Foreign Jurisdiction Act, 
1947, made on “1st November, .1954! the 
French Establishment (Application ‘of 
Laws) Order, 1954 and The:French:Esta- 
blishments (Administration) Order, 1954, 
On 28th May, 1956, there was a ‘Treaty 
“of Gcssion of. these French cstablish- 
xents between the President of India 
and the President of the French Rcpub- 
lic and on 16th August, 1962 thcie de 
jure merger with India was carried; out 
through Instruments of Ratification 
exchang.d bctwcen_the Indian Prime 
‘Minister and -the French’ Ar bassador, 
whereby ‘France ceded - to ‘Tndia,‘in full 
‘sovereignty ‘the Territory’ of ‘French 
- Establishments aforesaid. Then followed 
‘the ‘Constitution. (14th Amendment) ‘Act, 
1962 on 28th Decer ber,! 1962, which 
came into force from 16th August, 1962. 
"Oni. 16th August, 1962, the Pondicherry 
Administration Ordinance, 1962 was 
made, which was replaced on 5th Decem- 
ber, 1962 by the Pondicherry (Adminis- 
tration) Act, 1962. By, ‘section 4 of this 
Act, all laws in force immediately béfore 
the - appointed: day in-the- former ‘French 
Establishments should continue to. be in 
force in Pondicherry Union territory until 
-amendced or repealed by a .corhpétent 
Legislature,or other compctent ‘authority, 
and by section 7, all taxes, duties, cesses 
and fees which, immediately before the 
-appointcd day, were being'lawfully lévicd 
in, the former :French' establishments 
‘should continuc. to be levicd’ in- Pondi- 
cherry Union territory, and to be: applied 
-for the same purposes, until other’ provi- 
sion was made by a compctent Legislature 
‘or other competent authority, We are 
not concerned with the other provisions of 
the’ Act exccpt that ‘law’ has been defined 
therein to include ja decree, so that, the 


decred datcd 12th March, 1880 conti- 
nucd to. have force. ‘ On 10th May, 1963, 


` the Government of Union Territoriés Act, 


1963 was enacted by Parliament in cxer- 
cise of powcis under Article 239-A (1) pro- 
viding for alocal Legislature and Council 
of. Ministcrs, their powcrs, proccdure and 
othcr mattcrs, On 7th August, 1969 the 
‘Municipal Council of Mahe dccided to 
ilcvy'a Municipal tax.of £- paisc’ on. éach 
litre of pctrol,2xid ` dicsel oils sold at the 
‘petrol pump. situate at Puzhitala, Mahe. 
The, Mayor,-based on.thatidccision of the 
Municipal Council, and’ considering the 
‘Decrce dated 12th ‘March, 1880, issued an 
“Arrete’ with éffect from 13th January, 
1970 for levy of a municipal tax of 5 paise 
as abovcsaid and for- collection ofthe tax 
by the Receveur Municipal; or the Agent 
appointcd by him; On a repecsentation by 
the-Mahe Beach Trading Co., which is the 
-respond cnt in W.A. No. 240: of 1972, the 
Municipal Council by another Reselvtion 
idatcd 15th May,.1970 decided to reduce 
the rate from-5 paise to 2 paisc on each 
litre of petrol.and of diesel oil with effect 


‘from 24th February,.1970 and an Arrete 


to that cffcct, was later issucd on 16th 
.October,- 1970, by the Mayor of Mahe, 
who is one of the appellants in that appeal. 
‘On a petition under Article 226 of the 
‘Gonstitution by:,the rcspondent in that 
appeal, -Ramaprasada Rao; J., in ` Mahe 
Beach. Trading Co. v., Onion of Territory of 
- Pondicherry, held that the tax . was on sale 
of goods, that levy of sales tax was in excess 
of the . Municipality’s power of taxation, 
that the tax also violated, section 7 of the 
,Pondicherry (Administration) Act, 1962, 
and that finally, the Pondicherry Legisla- 
_ ture itsclfhaving cnactcd a Gencral Sales 
“Tax Act applicable,to the Union Territory, 
the Municipal Council in any case, pósses- 
scd no power to levy a parallel sales tax 
for , municipal purposcs.” The ‘learned 
Judge followed his own view and invali- 
‘dated the levy of 50 paise per bag of sugar 
by the Villianur Municipality in Pondi- 
cherry. From ‘both.these-orders, arise 
W.A. Nos. 240. arid 383 of 1972, which 
were ` filed by the Union Territory of 
‘Pondicherry , and the Mayor of the 
relatéd “Municipality.- Since then,* the 
Administrator of Pondicherry’ ‘promul- 
gatcd the Pondicherry Municipal Deerees 
i —— 


"1. (1972) LMJ A3 
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(Levy and Validation of Taxes, Duties, 
Cesses and Fecs) Ordinance , 1973, which 
provided for levy asscssment and collcc- 
tion of taxcs, duties ccsses and fces for the 
purpose of the Municipal decree dated 
12th March, 1880 and for the validation 
of taxcs, dutics, cesses. and. fees levied 
thereunder. . This Ordinance came into 
forée on 18th January, 1973, ‘which was 
teplaced by the Pondicherry Municipal 
Decree (Levy and Validation of Taxes, 
Duties, Ccsses and.Fces) Act, 1973.: This 
Act became law on 21st March, 1973, 
when it received. the assent of the Presi- 
dent and was published inthe Pondicherry 
Gazette. The Act was given  retros- 
pective operation from, 18th Januaty, 
1973, the date'of the Ordinance. The 
respondents in the appeals have filed two 
‘petitions under Article 226 of the Consti- 
tution questioning the validity ofthe Ordi- 
nancé as wcll as the Act. There arc two 
other like petitions for the same purpose, 
in one of which the Toddy Tree Tax and 
Mahamai Tax on outgoing- vehicles 
imposed by Kottucherry-Commvne are 
impugned as invalid. Since the appeals 
and the writ prtitions raise common 
questions, they have been heard together. 


2.. Though we agtce ‘with the view of 
-Ramaprasada Rao, J., that the Municipal 
decree of 1880 did not authorise the Muni- 
Gipalities to levy sales tax, on the view we 


are inclined to take ‘on the validity of 


‘the Validation Act, it is not necessaty 
‘to examine whether,the Municipal decree 
Of 1880 gave the 'municipalitics in the 
‘erstwhile French Settlement. power to 
levy sales tax, and for that reason we do 
‘not give our reasons separately for agtecing 
‘with Ramaprasada Rao, J.,on that point. 
‘On the other two points decided by the 
‘learned ` Judge, we are unable to agree 
‘with him. Mercly becausc the Pondicherry 
“Legislature enacted the General Sales Tax 
Act to raise sales tax for purposes of the 
‘Government of Pondicherry, it did not 
follow' that it could not simultaneously 
authorise the runicipalities to raise sales 
tax for their. own prrpscs. By enacting 
the Pondicherry General Sales Tax Act,the 
power of th> Pondicherry Legislature was 
by no means exhausted so as to say that in 
View of it, it‘could no longer authorise 
the ~municipalitics to levy sales tax for 
purposes of the local Government, The 


~ 
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Pondicherry Legislature could have colle 
ted by means of the Pondichcrry Gencral 
Sales Tax Act a surcharge on Genera 


Sales Tax and made over thc same to the 


municipalitics for their purposcs. Instead 


the same Legislature without following 
that procedure, could directly authorise 
the Municipalitics to levy sales tax to meet 


their needs. In either case, the necessary 


-power was available tothe State Legisla- 


ture, As to. the impact of section 7 of 
the Pondicherry . (Administration) Act, 
1962, the matter is dealt with infra in the 
context of the Validating -Act. Before 
proceeding further, we' may observe that 
ifthe: Validating Act is held to be valid, 
the appeals will succeed and the writ 
petitions fail.. 


g. The attack on the validity of the 
Pondicherry M vnicipal Decree (Levy and 
Validation of Taxcs, Duties, CGcsscs and 
Fees). Act, 1973 is levclled on three main 
grounds—., . i l 


‘(1) Excessive delegation of legislative 
power; Si i 


r 


(2) The Act is arbitrary and offends 
Article 14, and inasmuch as it makes 
no' proccdural ‘safeguards as to levy, 
. , assessment, collection, appeals, limita- 
tion and the like it violates Article 19 
(1) ʻg); and e . 


| (3) Violation of section 7 of the Pondi- 
cherry (Administration)' Act, 1962. 


-Two other points takénfor the pctitioncrs 
t 


are— 5 


` (1) The Pondicherry Legislature being 
a subordinate lcgislaturc,' it has no 
powcr to enact retrospective legislation; 
„and - 


(2) in any case, the Pondicherry lcgis- 
lature. has no powcr to amend the prc- 
Constitution laws. 


We shall deal with these grounds seriatim, 
4. Bcfore we deal with the first ground, 
wemaysct out the relevant provisions of 
the Validating -Act which are idcntical 


with the Ordinance. Mention has already 
becn' made of the object of the Act and 


the Presidential assent thereto. Section 2 


defines ‘Government’ in terms of the 


‘Administrator of the: Union Territory 


of Pondicherry appointed. by the Presi- 


11] UNION TERRITORY OF PONDY. 0. MAHE BEACH TRADING CO. ( Veeraswami, GF.) 301 


dent vndéc. Article 239 of the Constitution; 
‘Municipal Commune’ as a. commune 
mentioned in Article 1 of the Municipal 
decree, “Municipal council”? as the body 
constituted to. manage the municipal 
affairs .in a municipal commune, and 
‘Municipal decree’ as the ‘Decree cf 
French Government ‘dated 12th: Macch, 
1880, as amended from time to;time. : Sec-. 
tions 3 and 4 are asunder: v1.0 | ¢ 


. 3, Any tax, duty, cess or fee.which 
~ the Legislature of the Union Territory 
_ of Pondicherry has power. to levy, may 
subject to any general or . special 
order : which the Govcrnment may 
. make in this ‘behalf, also be levied, 
asscs:cd. and. collected, for. the purposes 
ofthe Municipal decree in accordance 
with the provisions containcd in or. 
made undcr.the Municipal decece ‘and 
notwithstanding 

, section 7 of thc Pondicherry (Adminis- 
tration) Act, 1962, or of any p-ovi- 
: gion of any Act passed by the Lcgis- 
lature of the Union Teccitory of Pondi- 
‘cherry, the Municipal decree shall 
have, and‘shall be dccmcd to have had 
"on and from the. 16th day. of August, 

' 1962, cf&.ct accordingly. ar 


H 


4, Notwithstanding any judgment, dcc- 
ree or order of any Covet, all-taxrs,du- 
- tics eesses and fecs (being taxes; dutics 
_ cesses and fees which the Lrgislature of 
» the Union Territory of Pondicherry has 
power to levy) levied, assessed or collec- 
ted or pyeporting to have been leyi d,, 
> assessed or collected under the Munici- 
'- pal decree before the commencement 
of this Act shall’ be deemcd to have 
- been validly levicd,assessed or collected 
. in accordance with law as if the provi- 
_ sions of section 3 have begn in force at 
all material times when any such tax, 
| duty, cess or fcc was levied, assessed or 
: or collected; and accordingly—— | 


p] 


1 
Ł 


i o ty E Oak ues i : 
(a) all acts, proceedings or things done 
or taken by the municipal councils or 
by any other authority, ‘officer, or 
pefson'in connection with .the levy, 
assessment or collection: of any such tex, 
duty, ccss or fec shall, for:.all purposes, 
‘be deemed to be, and to have always 
-. been done or taken in accordance with 
© laws - . + gre ee. . ahh Dens os 


the Iprovisions. of. 


(b) no suit or other procecding shall be 
maintaincd'or continucd in-any Court 
against the municipal ‘councils or any 
-othcr authority, officcr or pcrson what- 
soever for the refund of any tax, duty, 
ccss or fcc so collc¢éted;, and 


(c) no- Court shall enforce any decrce or 
- order directing the rcfund of-any tax, 
duty, .cess.or fee so collected; 

; ‘yoye ; peers Ce ee Sg 
Provided that no act or omission on the 
part of any pcrson shall be punishable 
as an offence which would not have 
been! so punishable if-this Act had not 
becn passed.” - - 


Section 5 repeals the Ordinance and 
makes the usual savings. 


5, Wh n an imposition and collection 
of tax a'c found bya Court to be invalid 
for want of authority thercfor, it_is sct 
right by the Legislature if it minds to doso, 
not by invalidating Gourt’s decisions right 
away which it cannot do, but by_ cnacting 
provisions by which first the competence 
or authority it was, lacking is supplied 
with, retrospzctive cffect, and next by 
decla'ing, on ,the basis of the retrospective 
law, that the, tax imposcd and collected 
should be dcemed to have been validly 
levicd and collected. , Accordingly, con- 
sequcntial subsidiary provisions are made 
giving insulation to all ,acts, proceedings 
and t hings done as validly donc, inhibiting 
suits and Covrt’s jurisdiction in rcspéct 
of ‘refund; claims. The Validating Act 
under consideration takes this stereotype 
pattern ‘of: such legislation. Section 3 is 
capable of disection into five parts: 


(1) A municipal commune may lcyy, 
asscss and collect | tax, ‘duty, ccss or 
fee which the Pondicherry Legislature 

_ has power tolcvy. This is subject to 

; any general or special order which. the 
Pondicherry Government ‘may. make 

_ in that behalf; . l 


(2) The: word ‘also’ in the phrase ‘also 
v be levicd? in section 3 suggests that the 
= power'of the: Pondicheiry Icgislatvre 

: to- raise revenue for’ purposes of the 


~ Government is left intact:’-. 


(3) The levy, assessment and collection 

ofthe impost by a mrnicipal commune 
' shall.be for purposes of the Municipal 

Decree; - so 
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- (4) Such_ levy, asscssment and collec- 
‘tion shall be in accordance with the 
provisions contained in or made unde 
the Municipal decree; and ` l 


(5) The Municipal decrce shall have 

and shall be decmcd to have had effect 
- from 15th August, 1962 and this shall be 

so irrespective of section 7 of the: Pondi- 

cherry (Administration): Act, 1962, or 

any provision of any Act passed by the 
`~ Pondicherry Legislature.: 9. 


6. On thc basis of thcse premises, section 
4 validatcs Icvy, assessment and collection 
ofany tax ctc., made under the Municipal 
Dectee before the amending Act came 
into force, to wit, any levy, assessment’ or 
collection from 16th August, 1962, which 
was antcrior to the Government of Union 
Tcrritorics Act, 1963, 


7. Me. Venugopal, for the petitione! 
contends with ability and skill, that 
section 3 is a case of total abdication 
of the Pondicherry ' Legislature of its 
legislative power to tax by setting up the 
municipal communes as parallcl l-gisla- 
tures and transferring to them the whole 
of the taxing power, or the entire.gamut of 
its taxing power. The learned Addi- 
tional Solicitor-Gencral has, of course, 
ably and: even more strenuously coun- 
tercd him, thus both counsel citing and 
relying on a plethora of decided cascs i 

support of one or the other view. - | | 


8. Though the law regatding permissi- 
blc limits‘of dclogation of legislative 
power to subordinate authotitics- has been 
stated in some of the decided cases, as 
for instance, the Municipal Corporation 
of Delhi v. Birla Cotton Spinning and Weaving 
Mills Ltd. Delhil, inasmuch-as the tests 
have been variously-propoundcd in diffe- 
rent decisions and by different learned 
Judges even in the same casc, it'has still 
to:be found how the law on that matter 
has been settled. The’ authorities, how- 
ever, atc uniform, that having regard to 


the modern complcxitics of fast changing - 


political, cconomic and social valucs, 
needs and advancement, it is impossible 
for Legislaturcs with sovcrcign legisla- 
tive powcr to give cffect by themselves 





1.- (1959) 1 


. S.C.J.6 
AIR. 1968 S.C. 


21 : (1968) 3 S.C:R. 251: 
1232. 
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and on their own, to their legislative inten- 
tion, and, thercfore, in the nature of things 
dulegation for subodinate legislation 
has been and isinevitable. The practice 
of the. principle, ever widening as jt is, 
is in evidence even in countrics where 
there is.supposed or claimed to be com- 
plete ‘scparation .of powers of State. 
Skelcton legislation cxpressing but merely 
the legislative policy, sometimes with or 
without standards for its exccution, and 
even vital dctails of working and effectuat- 
ing the, express legislative policy, being 
Icft to subordinate Icgislation, is getting 
into vogue more and more in modern 
times. Neccssity of the situation, there- 
fore, has to be borne in mind in resolving a 
problem on allegcd excessive delegation. 
One other fact on which therc is unanimity 
in’ decided cascs, is, the time-honoured 
legislative practice in India and in major 
pats of the world, of the legislatures neces- 


' satily cntrusting municipal bodics or local 


self govcrnment as.they arc so callcd, set 
up on more or less elective principles, 
with powers to raise revenue to mect the 
necds of municipal administration. This 
has been recogniscd by the Govcrnment 
of India-Act, 1935 and as a matter of 
fact by also the ‘several Constitutional 
Acts preccding it. 


9. Entey 5 of the State List in the VII 
Schedule to the Constitution is, “Local 
Government: that is to ‘say, the-constitu- 
tion and powers of municipal corporations, 
improvement trusts, district boards, min- 
ing: scttlement authoritics and othcr local 
authoritics for the purpose of local sclf 
Government or village administration.” 
When on this topic a State legislature 
cnacis to sct up local sclfGovernment 
for a town, city or arca, and makes pro- 
vision for its constitution and powers, 
necessarily, such powers have to include 
the power to raise revenuc as may be requi- 
red to carry out its dutics and obligations 
and as a civic or local body, conventionally 
concerned with roads, watcr,. drainage, 
health and sanitation within municipal 
lurits, .Thcre is nothing to prevent the 
State Legislature itself.to raise the nced- 
ful revenue.and make the same over to 
the municipal bodies. But this -device 
has been seldom resorted to. The Legis- 
lative power on the subject of local-sclf 
Government in Entry 5 should, therefore, 
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-be taken to ‘inherently include, in the set 
up of the local Government the right to- 
-make over some of the powers of taxation 
-Which the State. Legislature itsclf has. 
iThis' is also justified by ‘the fact that the 
-functions of the local self-Government are 
‘but ‘identifiable with and dcrivcd from 
-those of the State Government itself, 
. For convenience and move cffcctive con- 
trol and effcctuation and representation, 
what may be regarded as local functions 
‘peculiar to civic matters are entrusted to, 


and - carried out through local s2If-Govern- . 


arent. ' In our opinion, therefore, delega- 
‘tion .of taxing powers to mynicipal bodies 
is within the ambit of ‘those powers, and 
-if necessary,of Entry 5 as well’ provided the 
"State Legislature itself Has those taxation 
powcrs. - Gompetency of the Pondicherry 
Legislature to delegate to the Municipal’ 
communes its ‘taxing powers , cannot, 
thercfore, be qucestioncd. That Legisla- 
ture, -under the Government of Union 
“Territories Act, 1963; . by section 18: (1): 
-may make laws for the whole or any part 
ofthe Union territory'with respect to any 


-~of the matters - enumerated in the. State ` 


-List or in the 


Concurrent List in the VII 
Schcdule. ore oe A 


: -A 


10. But, the question is, whcther the ' 


Pondicherry Legislature’ was competent to 


make unsclective and omnibus delegation __ 
‘to the municipal commune of the. power to: - 


‘raise any tax, duty, cess or fee whatsoever. 
‘Ususally, property tax, profession’ tax, 


water tax andthe like, are allowed tó be- 
‘levied ‘and collected by municipalities for- 
‘their purposes.” But, some of the Mvncis. 


cipalities’ ‘Acts. as in; Bombay,: ‘Delhi, 
“Calcutta, after, enumerating these Usual 
taxes; also mentioned “any other, tax 
‘which: the State Legislature has power to 
impose.” In some’ cases öf municipalities 
‘a8 in Delhi, taxes; which the municipali- 
‘ties can raise arc classificd -as compulsory 
and optional. 
Ltd: -v. Municipal Corporation, . Poona}, a 
general provision that the Bombay Muni- 
cipality may impose ‘any other tdx’ for the 
_nature and object of which the approval of 


the - Governor!in Council was obtained : 


was held to be valid- because ‘the tax, was 

imposed for the, purpose of the munici- 
$$ 
1. 1959 S.C.J. 390 : (1959) 2.8.C.R. (Supp.) 

71; ALR. 1959 S.C. 586.- 2. > ae 


ro 
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-pality.. In dealing with and .rcjecting. 


.an argument that section 59 (1) (xi) of the 
Bombay District Municipalitics Act, 1901 


‘which authorised the Municipality to 


~řaisc any. other tax, as aforessaid was 
vnconstitutional in that the, - Legislature 

‘had conipl-t ly abdicatcd its - functions 
and had ‘dvlegated cssential legislative 
powcr to the Municipality to determine 

»the'nature of the tax to be imposed-on the 
rate-payers, and ‘that the power thus dcle- 
gated, -to the Municipality was unguided, 
uncanaliscd, and> vagrant because there 

“was nothingin the. Act: to prevent 
the Municpality from imposing any tax it 
liked, even say, .incomc-tax, and. that 
.such omnibus dclegation could not, on the 
authorities be supported as constitutional, 
the Svpreme Court obscrved: 


- “In the first place, the power of the 
Municipality cannot, cxcecd the power 
of the provincial legislature itself and 


-;,, the municipality cannot: impose any 


tax, &.g. income-tax which the provin- 
cial Icgislature could not itself impose. 
In the.ncxt place, section 59 authorises 
` į the municipality to impose the taxes 


~ 


c- -of the’ Governor in ‘Council... .. 


In 

‘“ our Opinion, ‘the impugned/’scction did 

lay down a principle and fix a standard 

z~ Which:' the ` mvnicipalitics - had to 

follow in -imposing a ‘tax and the 

legislature cannot, in the circur stances, 

wE ‘be said-to have’ abdicated ‘itself and, 

`- ‘therefore, the- delegation of power to 

impose ‘any other tax cannot be struck 

down as beingin excess of the pcrmissible 

* limits of delegation of legislative finc- 
+. tions?,.-f e Eo o, ; 

; 


1, 
T 


The test is, therefore, one of compctence 
of the legislature to- delegate, and the 
delegation is not unconsitutional because 
-the Legislature itself did not select, but 
gave the option to. the -Municipality to 


t 


44 


decide to levy any other tex. If com- 
petence to delegate the. powcr for. any 
taxcs is.gtanted, it makcs no diffurcnce 
to its constitutionality that sclection of 
taxcs to be imposed, is Icft to the munici- 
pality, provided the Icgislature in making 
the delegation expressed its legislative 
policy, principle and .standard. The 
. policy indicated in section 59 (1) (xi) 
of the . Bombay District Municipalitics 
Act, was that the Municipality could raise 
any other.tax than. thosc cnumeratcd in 
the carlier part of the scction and the prin- 
ciple was that the municipality could 
taisc any tax for the purposes of the muni- 
cipality, and the standard-and control the 
Legislature laid down.was thatthe munici- 
pality covld do so, with the previous 
approval of.the Governor in Council. 


11; The Bombay Municipal Borou ighs 
Act, 1925, authoriscd .by section 73 (xiv) 

the Municipal Borough to lcvy any other 

tax (not being a tollon motor vchiclcs and 
-trailcrs, Save as provided by scction 14 

-of the Bombay Motor Vehicl¢s Tax Act, 

1935) which under the Government of 
India Act, 1935, the Provincial Legisla- 
-tuve has power to ir pose in the Province. 
~The Borough municipalitics situate within 
the Province of Bombay could levy any 
‘tax othcr than the onc mentioned i in the 
exccption referred to,‘ which. could be 
levied by the Provincial Legislature itself 
‘in the Province. In Cantonment Beard, 
‘Poona v: Western India: Theatres Ltd.4, the 
‘validity of this scction was upheld, ‘and 
‘in n doing so, the'Gout observed + — ° 


“In Delhi Laws Act, In ie therc was 
‘unanimity upon the point that where 


the ‘Legislature had laid down a policy o 


or in other words where in'the first 
instance the Legislature had legislated 
itself upon the subject matter of ‘the 
statute,it was permissible to allowothers, 
_ may be. a provincial Government, may 
be an outside body, to undertake subor- 
- dinate, legislation within the powers 
conferred, and no legislation could be 
impugned on the ground that this had 
been permittcd....:.It was thus 








1. A.I.R. 1954 Bom. 261. 
2. 1951 S.C.J. 527 : (1951) S.C.R. 747: 
A.LR. 1951 .8.C. 332. 
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“observed in Scheckter v. United Statest,— 
‘so long as a policy is laid down and a 
standard cstablish.d by a statute, no 
unconstitutional dc legation of Ic gislative. 
powcr isinvolvcd in leaving to selected 
instrumcntalitics thc making of subor- 
dinatc-rulrs within prescribed limits and 

` the detcrmination of facts to which the 
policy as declared by the pee is 
to apply’.”’ 


‘After quoting the words of Justice Catdozo 


in. Panama R ' fining Co. v. Ryan®, that the 
discretion left to the subordinate legislative 
authority must not be unconfincd and 
vagrant, but it must be canalised within 
even banks which kc pt it from overftowing, 
the Bombay High Court further statcd— 


“It appeats to us that applying this 
tcst there is nothing ‘in section 59 (1) 
(xi) which renders that section ultra vires 
of the ‘Governor in Council because of 
Icgislative powct having been delegated; 
The Governor in‘, Council in this case 
-Was Icgislating ` upon the subject of 
‘localsvlf-Government. It was dcemed 
desirable that municipalitics should 
be constituted within the province, and 
if municipalitics arc to'be constituted 
within the province, it was necessary to 
allot to them sourccs of taxation, The 
sources of taxation mcritioned in clauses 
(i) to (x) of section 59. (1), therefore, 
werein® the first instance allottcd to 
them. Then it was considered neces- 
‘saty appar ‘ently either because those 
sources -may be insufficicnt or because 
sometimes the, municipalitics, might 
‘prcfcr to levy another tax in lieu of taxes 
micntioned in clauses (2) to (x) that they 
should have power to levy other taxes 
also. The’ question then arose what 
Other ` taxes the municipalities , can 
‘be empowcrcd to impose. Section 59 
(1) (xi) provides that they had to 
obtain the prcvious approval of the 
Governor in Council to, the nature 
and object of the tax. It cannot 
possibly be said, therefore, in this case 


„ that the Lic gislature had not itelf legis- . 


lated at all ôn the subject-matter. AS 
[have alrcady mentioned, the su bject 
ofthe legislation wasthe constitution 
of municipalities. Ifthe municipalities 
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were constituted, then they had to 
be allotted certain sources of revenue. 
A policy was consequently laid down to 
a very large extent”. 


In Hirabkai Ashabhai Patil v.- State of 
| Bombay1, water tax levied by measure- 
ment through meter was - impugned. 
Section 169 gave discretion to the Gom- 
missioner to charge for water supplied 
by measurement, at such rate as shall, 
from time to time, be prescribed by_the 
Standing Committee in that behalf. 
The validity of the section was canvassed 
on the ground of ‘competency.’ The 


Bombay High Court, while rejecting the . 


contention, referred to Entry 5 of. the 


‘State List in the Constitution‘and obser- . 


wed : 


“Now, there can be no doubt that the 
power of taxation conferred upor the 
Bombay Municipality. is for the pur- 
pose of local self-government.” 


and held that therefore, -the State‘ Legis- 
lature was competent to.confer upon the 
local authority the power to tax. It was 


further pointed out that if. the State © 


Legislature’ was competent to confer 
upon the local authority the power to tax, 
its competency could not be affected beca- 
‘use the power, that had been conferred 
was an unlimitéd power, and, that the fact 
that: no limitation had been imposed 
may lead to the legislation being challen- 
‘ged on some other ground, but it could 
not be challenged on the ground of com- 
‘petence,~ — a “ 


r 


12. The Municipal Corporation of Delhi v; 
Birla Cotton Spinning and- Weaving - Mills, 
Delki?, contains elaborate consideration 
of the question of excessive delegation, 
.and review of the earlier decisions of the 
‘Supreme Court on the subject. The 
featned Chief Justice for himself and 
Shelat, J., summed up thé result— 


: 4 ` a . ri 
“SA review of these authorities therefore 
leads to the conclusion that so far as this 


Gourt is concerned, the principle is Well - 


established that essential: legislative 
function consists of the determination o 
the legislative ‘policy and its .formula 
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tion as a binding rule of conduct and 
cannot be delegated by the Legislature. 
Nor: is there any unlimited right of 
' delegation inherent in the ‘legislative 
power itself. This is not-warranted by 
the provisions of the Constitution. The 
Legislature must. retain in its own 
hands the essential legislative func- 
tions and what can be delegated is the 
task of subordinate legislation neces- 
_ sary for implementing the purposes and 
objects of the Act. Where the legis- 
lative policy is enunciated with suffi- 
cient clearness or a standard is laid down, 
the Courts should not interfere. What 
guidance should be given and to what 
extent and whether -guidance has been 
given in a particular case.at all depends 
on a consideration of the provisions of 
the particular Act with which the 
Courthas todealincludingits pream- 
ble. Further it appears to us’ that the 
nature ofthe body to which delegation 
is made is also a factor to be taken into 
-consideration in -determining whether 
there is sufficient guidance in the 
- matter of delegation, ” 


Hidayatullah, J., as he then was, who 


spoke for himself and Ramaswami, J., was 


. of opinion that .the proper testto apply 


was not the existence of safeguards but 


. whether the legislative will to impose the 


tax was adequately expressed so as to bind 


. those who have to pay the tax. This, he 
pointed out, required an examination of 
. the policy and provisions of the Act with a. 
_view to determining whether the legisla- 


tive will was fully expressed to invest the 
Municipal Committee with the power to 


. levy the tax subject, of course, to a proper 


procedure being evolved. The learned 
Judge declined to accept the principle that 
the Legislature must itself impose the tax 


. by laying down the rate of the tax, the 


persons to be taxed, the manner of the levy 
and collection, and held : 


' © The doctrine that Parliament cannot 
> .delegate. its powers, therefore, just be 
understood: in a limited way. -It only 
means that the Legislature must not 
- efface itself but must give the legislative 
sanction to the imposition of the 
tax--and ‘must : keep the control 
“in its’ own hands..-....Once it is 

- :e8tablished that ~-the Legislature 
- itself has willed that a particular thing 
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be done and has merely left the execu- 
tion of it to a chosen instrumentality 
(provided that it has not parted with its 
. control) there can be no question of 
excessive delegation. If the delegate 
acts contrary to the wishes of the Legis- 
lature, the Legislature can undo what 
the delegate has done. Even the Courts, 
as we shall show presently may be asked 
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dard is laid down in thet behalf or to 
authorise the executive to encroach 
upon the judicial power of the State.... 
The power of the State to legislate in 
matters of taxation within the allotted 
field is plenary, but in entrusting that 
power to a local authority the Legisla- 
ture cannot confer unguided authority.’, 


The learned Judges further observed on a 
review of some of the cases decided by the 
Supreme Court : 


to intervene when the delegate exceeds 
its powers and functions.......Even in 


America the doctrine is much watered 
down especially when it is a question of 
investing municipalities with power of 
such taxation. Parliament when it 
confers such powers, cannot be said to 
abdicate or efface itself unless it can be 


said that it has lost its control over the ` 


action of the delegate. *’ 


Shah and Vaidialingam, JJ., expressed 
the view : \ 


“<The increasing complexity of modern 
administration, the difficulty of passing 
complicated measures through the 
method of parliamentary debate and 
discussions, and the number. of details 
and technical matters which must of 
necessity be provided for in statutes, 
have led to an increase in the practice of 
entrusting power to executive or other 
agencies to make subsidiary or ancillary 
legislation. By entrusting that power to 
another body, the Parliament does not 
delegate its essential legislative func- 
tions, But the authority to entrust 
subsidiary ot ancillary power is not un- 
restricted. The power cannot be con- 


ferred upon a delegate without setting 


out some principle, policy, or standard 
which is to guide the delegate in dis- 
` charging its delegated functions. Ifthe 
Parliament lays down by legislative 
act adequate guidance, whatever form 
it takes, and the delegate is required to 
conform to that guidance, enirustment 
of authority to the delegate to make 
subordinate legislation will be upheld. 
The power of delegating legislative 
authority cannot, however, be extend- 
ed to investment of authority in 
another body in respect of matters re- 
lating to principle or policy of legisla- 
tion, to the amendment of Parliamen- 
tary Act so as to affect the substance 
_ thereof or to investment in the. execu- 
tive power when no guidance or stan- 


' “ On a review of the cases the following 


principles appear to be well settled: (i) 
Under the Constitution thé Legislature 
has plenary powers within its allotted. 
field; (2) Essential legislative function 
cannot be delegated by the Legislature, 
that is, there can be no abdication of 
legislative function or authority by 
complete effacement, or even partially 
in respect of a particular.topic or matter 
entrusted by the Constitution to tbe 
Legislature ; (iii) Power to make sub- 
sidiary or ancillary legislation may how- 


- ever be entrusted by the Legislature 


to another body of its choice, provided! 
there is enunciation of policy, princi» 
ples, or standards either expressly- or 


- by implication for the guidance of the 


Gelegate in that behalf. Entrustment 
of power without guidance amounts to- 


` excessive delegation of legislative autho- 


rity ; (č) Mere authority to legislate 
On a particular topic does not confer 
authority to delegate its power to legis- 
late on that topic to another body. The 
power conferred upon the Legislature 
on <a topic is specifically entrusted to 
that body anc it is a necessary intend- 
ment of the constitutional provisions 
which confer that power that it shall 
not be delegated without laying down 
principles, policy, standard or gui- 
dance to another body unless the Consti- 
tution expressly permits delegation ; 
and (2) th: taxing provisions are not 
exceptions to these rules. ” 


Sikri, J., as he then was, who spoke for 
himself opined : 


Apart from authority, in my view, 
Patliament has foll power to delegate 
legislative authority to subordinate 


., bodies. This power flows in my judg- 


ment, from Article 246 of the Constitu- 


í 
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.tion: The word ‘exclusive’. means. ex- 
clusive.of any other Législature and not 
exclusive of any subordinate body. 
There is however, one restriction in this 
respect and that is also containcd- in 
Article 246. Parliament <must pass a 
law in respect of an item or items of the 
relevant list. ‘Negatively this means 
that Parliament: cannot abdicate its 
functions. It seems to re that -this 
was the position: under the various 
Government of India Acts, and ‘the 

' Constitution has made no difference in 
this respect. I read Hodge v. The Queen?, 
as laying down that Legislatures like 
the Indian Legislature had full . power 
to delegate legislative authority to sub- 
ordinate- bodies. In the judgment in 
these cases no such - word as ‘policy’ 
‘standard’or ‘guidance’ is mentioned. It 
is true that in Hodge v. The Queen® 

- the words ‘ancillary to legislation’ are 
mentioned but if we examine, sections 
4 and 5 of the Liquor. Licerice Act; 1877, 
it would be found that. the guidance is 
contained in those sections for defining 
the conditions and - qualifications re- 
quisite to obtain’ tavern licences; ` for 
Jimiting the number of tavern and shop 
licences, and the nature of the penalty 
to be imposed for the infraction thereof.” 


agza + © 
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ovt that fixing.of rate of tax was not arm 
essential Legislative function. In Skeme 
Hao v. Union Territory!, the Pondicherry 
General Sales Tax Act was held to be void. 
It was also. held that the Pondicherry 
General Sales Tax (Amendment) Act of 


- 1966 did not have the effect of reviving it. 


The majority in that case said : 


_ “The Pondicherry General Sales Tax 
_ Act (X of 1965), which extended the 
__ Madras General Sales Tax Act I of 1959 
. as it stood immediately before the date 
on which the Pondicherry Act would be 
_- brought into force in the territory of 
_, Pondicherry by a notification issued by 
__the Government as provided in section 
_I (2) was void and still born, because 
_ the Pondicherry Legislature in enacting 
the Act in that manner had tctally 
- abdicated its legislative functions - in 
_ the matter of sales tax Icgislation and 
_, Svrrendered it in favour of the Madras 
_ Legislature.” _ 


It may be 'noticed that in that case, the 
Pondicherry Legislature not only adopted 
the Madras Act as it stood on the date 
when it passed the principal Act, but also 
enacted that if the Madras Legislature 
were to amend its Act’ prior to the date 
when the Pondicherry.Government would 
issue its notification;-it would be the 
amended Act: which would apply. Asa 
result, the Pondicherry Legislature 
accepted the'Madras amended Act,though 
it was not held and could not be’ aware 
what the provisions of the Madras‘amend~ 
ed-Act would be. Naturally, in the 
circumstances, it was held that this was a 
case of total surrender by the Pondicherry 
Legislature of its legislative powers ‘in the 
matter of sales -tax legislation, to the 
Madras Legislature. ay t 


13.. We shall, now, refer to Coll and Co, » 
Ltd. v. Norman Eggert Kropp and Thomas 
Alfred Hiley?.. It was decided by the 
Privy Council. The - validity of State 
Transport Facilities Act, and the State 
Transport Act, both of Quecnsland, was 
challenged. .The Acts gave the Com- 
missioner for Transport,-power to fix and 
recover licences ‘and permit fees, . The 
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two actions which eventually’ led. to jthe 
appeals before the Privy Council were 
for repayment of fees levied and collected 
by the Commissioner under the.two-enact- 
ments. In upholding the validity. of the 
two Acts, the Privy Council held ‘that by 


enacting them the Queensland Legislature . . 
- did not ‘abdicate itself of its power to 


legislate for the peace, welfare and good 
‘Government of the State. It was pointed 
out that the Queensland Legislature was 
entitled to use any agent or any subordi- 
mate agency or any machinery that they 
considered appropriate for carrying out 
the objects and purposes that théy: had in 
mind and which they designated, and 
they were entitled to use the Gommis- 
sioner for Transport as their instrument 
to fix and recover the licence and -permit 
fees, provided they prescribed their own 
capacity intact and retained perfect con- 
trol over him, and, that, as they could at 
any time repeal the legislation and with- 
draw such authority and discretion ~ as 
they had vested in him, they had not as- 
signed or transferred or. abrogated., the 
sovereign power to levy taxes nor did they 
renounce or abdicate their responsibilities 
in favour of a newly enacted. legislative 
authority. In1iepelling an argument that 
the two enactments amounted to an aban- 
donment or abdication--of, power in 
favour of a newly created legislative autho- 
rity, the Privy Council referred to Queen v. 
Burak+,: to the effect that the Indian 
Legislature had powers expressly . limited 
by the Act of the Imperial Parliament 
which created it, and that, they are acting 
within the limits which ‘circumscribed 
them, it was not in any sense an agent or 
delegate of the Imperial Parliament,- but 
had, and it was intended to have, plenary 
powers of legislation, as large, and of the 
same nature, as those of Parliament itself, 
and then stated that nothing comparablé 
‘with. a new legislative power: armed with 
general legislative authority ‘had been 
‘created by the passing by the Queensland. 
Legislature of the two Transport Acts. The 
circumstance that the’ Commissioner: was 
endowed with certain powers of decision 
and measures of discretion, was not consi- 
.déred to support in any.realistic sense the 
‘contention that the Queensland Legislae 
ture exceeded. its’ plenary :and . ample 
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powers, The Privy Gouncil quoted the 
following from Hodge v. The Queen». 


, “It was argued at the Bar that a Legis- 
lature committing important regula- 
. tions to agents or delegates effaces itself. 
“Phat is not so. It retains its powers 
intact and can, whenever it pleases des- 
:troy the agency it has created and set up 
- another, or take the matter directly 
into its own hands. How far it seeks 
the aid of subordinate agencies and 
how long it shall continue them, are 
_ matters for each Legislature, and not 
for Courts of law, to decide. ” 


It went on to say—- : 


*“* The‘ Legislature were entitled to use 
any agent or any subordinate agency or 
any -machinery that they considered 
_appropriate for carrying out the ob- 
jects and purposes that they had in mind 
and which they designated. They were 
_~entitled to use the Commissioner -for 
. Transport as their instrument to fix and 
recover the licence and permit fees.’ 
. They were not abrogating their power 
. to levy taxes and were not- transferring 
_ that power to the Commissioner. What 
. they created by the passing of the 
:“Transports Acts: could not reasonably 
be described as a new legislative power 
_or a separate legislative body armed 
‘with general legislative authority... 
‘Nor did the ‘Queensland Legislature 
create and endow with its own capacity 
`- a new legislative power not created by 
_ the Act to which it owes its own exis- 
 tence.....; In no sense did the Queens- 
- land Legislature assign or transfer or 
+ abrogate their powers or renovnce or 
‘ abdicate their responsibilities. They 
- did not give away or relinquish their 
~ taxing powers. All that was done was 
‘ done under and by- reason of their 
authority. It was by virtue of their 
will that licence and-permit fees be- 
-‘come~payable.’- Nor ‘was -there any 
‘ alteration of the Legislature. ” - 


The ratio of the Privy, Council jud gment is 
very significant and telling. “It seems that 


ms 


it is unnecessary to refer to the other cases 


which have béen cited before us on either 


side in respect of the first: ground of the 


petitioners. 
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14. To sum up the legal position.. as to 
abdication of legislative powers or exces- 
sive delegation.; abdication means total 
surrender or transfer by the Legislature of 
its legislative functions to another body to 
legislate on a particular subject-matter, 
within its legislative . competence. Such 
surrender or abdication is illustrated by 
Skamarao v. Union Territory 1. "What is legis- 
lative function will depend upon the 
particular subject-matter of legislation. 
There is no abdication, surrender of legis- 
lative function or excessive delegation, so 
long as the Legislature has expressed its will 
on a particular subject-mattcr indicated 
its policy and left the effectuation of the 
policy to subordinate or subsidiary and 
ancillary legislation, provided the Legis- 
lature retained the control in its hands 
with reference to it, so that it can act asa 
check or a standard and prevent or.undo 
the mischief by subordinate legislation, 
when it chooses to, or thinks fit. - Those 
principles apply as well to delegation of 
the power of taxation. The power to dele- 
gate is inherent in the power ofthe Legisla- 
ture to legislate on any subject-matter 
within its competence. In addition, we 
are of opinion that when legislating on the 
subject ‘in Entry.5 of the State List, it is 
competent for the Legislature to delegate 
for municipal purposes and subject'to:the 
procedure indicated any‘or all of its taxing 
powers.’ Applying these tests, we ‘are' of 
opinion that the first ground of the ‘peti- 
tioners should fail because-the Pondicherry 
Legislature in enacting sections 3 and 4 
in the Validation Act, had the legislative 
competence to authorise ‘the municipal 
communes to raise, for the purpose of the 
communes, any of the taxes to“be-levied, 
assessed and collected in- accordance with 
the provisions of the Municipal Decreé of 
1880. The amending Act clearly express- 
ed the legislative policy to make an enab- 
ling law with retrospective effect to im- 
pose any tax, so that it could also validate 
under its cover as it were, the tax which 
the communes had actually imposed, 
assessed and collected under the municipal 


decree before the commencement of the . 
. e Sro. ! 110 
Amending Act, on the erroneous assump- 


tion that the Municipal Decree itself had 


conferred authority to levy and collect the _ 
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rélated tax. “Section 3 made it clear that 
this delegation of taxing power was subject 
to any general or special order which the 
Government might make in this behalf. 
Aswe mentioned earlier, by the word ‘also” 
in section 3,-the Pondicherry Legislature 
indicated that while it retained its owm 
power of taxation under the State List, 
it also enabled the municipal communes 
to levy, asscss and collect any tax, duty, 
cess or fee within the competence of the 
Legislature. The Legislature did not leave 
the matter there. It also by section 3 
laid down the principle that any tax, duty, 
cess or fee which the communes could 
levy, assess and collect, should only be for 
purposes of the municipal decree which 
means that such levy, assessment and col- 
lection of any tax should -be for purposes 
of the related: municipal commune. Sec- 
tion 3 went still'further and forged the 
procedural check or control by making it 
clear-that-such levy, assessment and col- 
jection: of any ‘tax should also be in accort 
dance with the provisions contained in; or 
made-under the Municipal Decree. Tha- 
these words, in accordance with the provi- 
.sions’ related to the procedure of levy, 
‘assessment and collection is clear from 
Raichur ‘Municipality v. B. A. Parasanna?. 
The Court'therc observed that the expres- 
sion ‘imposed in-accordance with the pro- 
visions of the Actin section 97-(1) of the 
Mysore ‘Municipalitics Act, 1964: meant 
‘imposed’ in' accordance with the proce- 
dure provided under the Act.’’ We-there- 
fore,‘think that: Hamdard-Dawakkana vV: 
Union -of India®, Vasanlal ‘Mangaska: v. 
State of Bombay®, Gorporation of Calcutta V. 
‘Liberty Cinema’, Messrs Devidas v.-State of 
'Punjab®, Skama Rao v. Union Territory®. 
The Second Gift. Tax Officer, Mangalore ` v. 
D: Hararath* and Firm L. Hazarimal v, 
Income-tax Officer, Ambala®, tò which our 
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attention was drawn by Mr. Venugopal do 
not help to uphold the first ground. 


15. The seconc ground complains that the 
Municipal Decree of 1880 does nothave 
a reasonable procedure with reference to 
levy, assessment and collection peculiar 
` to the particular taxes which the Munici- 
palities were authorised to levy, assess and 
collect, and that, therefore, the amending 
Act violated Article 19 (1) (g) of the Gons- 
titution. Itis further said that the amend- 
ing Act gives the municipal communes 
arbitrary power to pick and choose any 
tax or impost as they like, fix any rate of 
tax without any legislative guidance, and 
even to impose the entire financial burden 
of municipal administration on one section 
of tax-payers, and that this was in viola- 
tion of Article 14. The substance of these 
contentions bears on alleged lack of con- 
trol and guidance on the taxing powers of 
the communes in the light of the Validat- 
ingAct. But we find that there is adequate 
control, both external and internal, over 
the exercise of these taxing powers. The 
Decree of 1880 shows that the municipal 
council in a commune is an elected body. 
The Governor of the erstwhile establish- 
ments was under the decree given the 
power of dissolving the municipal councils 
or suspending the same. Similarly, the 
Mayors and Deputy Mayors of the Muni- 
cipal Councils are also subject to similar 
powers of the Governor. In exercise of 
the taxing powers of the municipal com- 
munes as authorised iby the Validating 
Act, tax could be raised, only for purposes 
of the Municipality, and these’ purposes 
are elaborately set out in the Municipal 
Decree.” The “powers of the municipal 
councils have also been laid.down in the 
Decree, the exercise of which are subject 
to the controlling powers of the Governor. 
Clause 46 of the Municipal Decree en- 
joins on the municipal councils to delibe- 
rate over the budget of the commune and 
in general all receipts and expenditure 
. either ordinary or ‘extraordinary, . the 
mode of assessment, rates and rules regard- 
ing collection of all ‘municipal révenue, 
except dock dues, and the deliberations of 
‘the Municipal Council shall only be en- 
forced after the approval of the Governor 
in Privy Council. Clause 48 says thatthe 
Municipal Council shall always be required 
£0 give its opinion on certain matters, in- 
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cluding the mode of assessment, rates and 
rules relating to levy of municipal tolls, 
dock dues and high road charges. Chapter 
ITI of the Municipal Decree deals with 
the budgets of the communes, divides re- 
celpt as ordinary and extraordinary, and 
by clause 54 the budget of each comm une 
submitted by the Mayor and voted by 
the municipal council shall be finally ap- 
proved by an Arrete of the Governor made 
in Privy Council. If the income of the 
commune is not sufficient to meet the com- 
pulsory expenditure which is detailed, pro- 
vision shall be made under Clause 59 for 
an extraordinary tax introduced by an 
Arrete of the Governor made in Privy 
Gouncil. By Clause 63, the special taxes 
due by the inhabitants or owners under 
the loca] rules or custom shall be distribu- 
ted by deliberation of the municipal coun- 
cil approved by the Governor in council. 


By Clause 65, any taxpayer entered in’ 


the taxpayer’s list of the commune shall 
be entitled to institute at his costs and risks 
with the authorisation of the Administra- 
tive, Court, legal proceedings which are 
deemed by him to be incumbent upon the 
commune or section of commune and 
which the commune or section of. the 
commune previously called upon to deli- 
berate over the same would have refused 
or failed to institute. Whoever wants to 
institute legal proceedings against a 
commune or section of the commune shall 
-be bound to address beforehand to the 
Governor a memorandum explaining. 
The submission of the memorandum to 
the Mayor shall suspend the barring by 
limitation and prevent the lapse. The 


Governor shall forward the memorandum ' 


to the Mayor with authorisation to con- 
vene the Municipal Council to delibe- 
rate over it. These particulars are found 


in Clauses 66 and 67 of the Municipal 


Decree. We have then Clause 79 which 
says that the provisions of the Decree 
dated 26th September, 1855 which was 
replaced by the Decree dated 30th Decem- 
ber, 1912, dealing with the financial 
rules of the colonies shall be applied to the 
municipal accounts and to the munici- 
pal ‘Receveurs in so far as they are not 
repugnant to the decree. These finan- 


uw 


cial Rules dealing with the manner of - 


assessment and recovery of tax, procedure 
and appeal, refund and remissions, shall 
mutatis mutandis apply to the Municipali. 
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ties as well as municipal Receveurs. Arti-- 


cle 160 of these Rules. provides for the 
method of collection of direct taxes and 
other taxes, and deals with the assessment 
book, authority competent to assess and to 
approve the list and the deteils that should 
be given against each entry, the perioc 
within which the tax should be paid by 
the taxpayer, and also the period within 
which any claim against the assessment is 
to be preferred and the date on which any 
claim for payment of tax lapses. The 
assessment books are to be laid open to 
public and then entrusted to the Collector 
for the recovery of the taxesincluded there- 
in. Article 161 deals with the method of 
recovery of direct tax,. and the next Arti- 
cle provides for appeals against any claim 
in respect of any direct tax before the 
Administrative tribunal. Article 163 con- 
_ cerns itself with the method of recovery of 
indirect taxes, and Article 164 deals with 
appeals against any claim in respect of any 
indirect tax before a civil Gourt of com- 
petent jurisdiction. 
tion in claims and complaints against 


double or false entry in respect of any tax, 


are to be dealt with under Articles 173 
and 174. ‘Article 183 lays down the 
procedure for the recovery of tax. Arti- 
cle 191 deals with appeals against any 
wrong assessment Or against “any assess- 
ment which is alleged to have been made 
in contravention of the resolutions made 
for the levy of any tax. 


16. We have referred to the foregoing 
matters in detail to show the elaborate 
procedure controlling and regulating the 
whole matter of taxation from the stage of 
proposal to tax, until its collection, which 
serve as Safeguards, not only from the 
standpoint of the municipal communes, 
but also the taxpayers. The mvnicipal 
communes are not, having regard to the 
provisions of the Municipal ‘Decree, free 
to pick and choose any tax for imposi- 
tion, assessment and collection withovt 
going through the rigorous procedure, in- 
cluding previous assent and subsequent 
control of the Governor, This applies 
not merely to the selection of tax, but also 
its rate. In the circumstances, K. T. 
Moopil Nair v. State of Kerala+, can have no 





I. (1931) 2 S.G.J. 269 : ALR. 1961 S.C. 
552. i f i i : 


ae anb 


Remission or reduc- 


application, which is a case where land 
tax was fixed on an arbitrary basis witb- 
out classification and procedural control: 
Nor do we think that, notwithstanding the 
wh le process of tax procedure envisaged 
by Municipal Decree, there is any sign of 
violation or likelihood of violation of 
either Article 19 (1) (g) or Article 14. In 
view of the external and internal control 
and the elaborate procedure, we reject 
the second contention of the petitioners as 
without any substance. 


17. The third ground urged against the 
validating Act is that it violates section 7 of 
the Pondicherry (Administration) Act, 
1962. We have already mentioned that this 
Act wəs enacted pursuantto the Treaty 
between the two Governments of India 
and France and the de jure merger of the 
French Settlements in India. The Act was 
made to provide for the administration of 
Pondicherry and for matters connected 
therewith. Section 3 speaks of officers and 
functionaries in relation to Pondicherry. 
Reference has- already been made in this 
judgment to sections 3 and 4. The rest 
of-the section we are not concerned with 
for the present purposes which relate to 
the extension of the jurisdiction of the 


_ High Court, to the erstwhile French 


Settlements, Advocates, rule making power 
of the High Court, limitation for ap- 
peals and power to remove difficvlties. 
Actually, the Act was enacted and it 
received the Presidential assent before the 
Constitution (14th Amendment) Act, 
1962, was made, which constituted the 
French Settlements as the Union Terti- 
tory of Pondicherry, but effect wes given 
to the Pondicherry (Administration) Act, 
1962 and the Constitution (14th Aménd- 
ment) Act from 16th August, 1962. 


18. The administration of the Union 
Territories is governed by Part VIIL of 
the Constitution. Union Territory shall 
be administered by the President, and he 
can act through an Administrator appoint- 
ed by him, But, Parliament ray, by law, 
provide otherwise. The’ President, as a 
matter of fact, has, in exercise of the 
power, appointed an Administrator for 
the Union Territory of Pondicherry. 
Under Article 23 9-A (1) and tkis we have 
already touched upon, Parliament enacted 
the Government of Union Territories “Act, 
1963, by which it provided for a Legislative 
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Assembly and Council of Ministers for thes 
Union Territory of Pondicherry. Section: 
18 defines the extent of the legislative 
powers. Subject to the provisions of the 
Act, the Legislative Assembly may make - 
laws for the whole or any part of the 
Union Territory with respect to any of the 
matters enumerated in the State List or 
the Concurrent List in the VII Schedule 
to the Constitution. Bvt, this is -subject 
.to the overriding powers of Parliament 
under sub-section (2) of section 18 to.make 
Jaws with respect to any matters for a -~ 
Union Territory or any part thereof,~ 
which is in consonance with Article’ 246, 
(4) of the Constitution by which Parlia- 
ment has power to make laws with respect 
to any matter for any part of the territory ` 
of India not included in a State, notwith- 
standing that such matter is a matter 
enumerated in the State List. The 
Union Territory of Pondicherry is not’a 
State, and the Legislature of Pondicherry’ 


is not a Legislative Assembly as contem- . 


plated by Article 54 or 163. It was so 
held in S.A, Singk v. V.V. Giri! and by a 
Division Benclrof this Court, to which both ' 
of us were partiesin W.P. No. 774 of 1974:. 
The Pondicherry Legislature is but a cred- 
ture of Parliament acting under Article | 


239-A. . 
19. In the light ‘of ‘the’ foregoing“ 
position, the | contention -of | Mr. 


Venugopal is that sections 3 and ‘4 
of the ‘Validating Act . are ‘repugnant 
to, or derogate from section 7. of‘ the | 
Pondicherry (Administration) Act, 1962 
which was made by Parliament, and sec- 
tion 21 of the Government of. Union' 
Territories Act, 1963. He refers us to 
Amraott Municipality v. Ramackandra® and. 
Says the expression ‘lawfully levied’ ‘ in 
section 7 of the 1962 ‘Act, means ‘valid 
and actually levied. In that case, dealing” 
with the expression, ‘may continue to -be 
levied °’, 'in Article 277, it was pointed out 
that it only meant that the tax was one 
which was lawfully levied by the local 
authority for the purpose of the local area, 
the identity of the body that collected the 
tax, the area for whose benefit the tax was 
to be utilised, and the purposes for which 
the utilisation was to take place continued 


1. (1970) 2 S.C.J 768: AIR. 1970° S.C 
097. ar 

2. (1964) 6 S.C.R. 947: A.I.R. 1964 S.C. 
1166. 
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to_be.the same, and the rate of tax wa 
not enhanced, nor its incidence in:any.- 
Manner. altered.so that it continued: to be 
the same tax. It was pointed out that the 
word ‘levied? meant ‘was actually leviéd’.. 
It is, therefore argued: that since the tax- 
authorised by the Validating Act docs not 
come under section 7- which prohibits a. 
new levy, section 4 afforded no power, and 
that since the Pondicherry (Administra- 
tion) Act was an organic law made under 
Article 239-A, like the Government of 
Union Territories Act, 1963, the Validat- 
ing Act made. by the Pondicherry Legis- 
lature cannot override section 7 of -the 
1962 Act, and sections 18 (2) and 21 of the 
1963 Act. The Validating Act, according to. 
the petitioners not only violates section 7 
but is repugnant to section 21. Section 3 - 
ofthe Validating Act, itis said, inasmuch 
as it says ‘notwithstanding the provisions 
of section 7 of the Pondicherry (Adminis- 
tration) Act’, the'section is not valid. 
20. .As held in’ Vajénsingji Foravarsingji v- 
Secretary of State for India in Gouncil*, when 
a ‘territory is ‘acquired by a’ Sovereign 
Statė for the first time, that is an act of” 
State, irrespectivé of how the acquisition’ 
has’ been brought about. It may be by ' 
conquest, it may be by cession following on 
treaty, it may be by occupation of terri- 
tory hitherto unoccupied by a recognised 
ruler, ` In -all ‘these ‘cases, the! Privy . 
Council pointed out, the result is the same. 
The Privy Council went on: a. 
“Any inhabitant of the terfitory ca2~ 
Make good in the Municipal Courts 
established by'the new Sovereign only 
such rights as thatSovereign has, through 
his offi cers, recognised. Such ‘rights 
as lie had under the rulé of predecessors. 
_ avail him nothing. Nay more, even if 
in a treaty of cession it is stipulated that, 
certain inhabitants should enjoy certain 
Tights, that. does not give a title to 
those inhabitants to enforce those stipu- 
lations, in the Municipal Courts. The 
right to enforce remains only with the 
high. contracting parties.” 
That applies to the erstwhile’ French 
establishments which by cession by Treaty, 
an act of State, became merged with 
India. [Itis in that background we have 





1. (1924) 51 L.A. 357 : 47M.L.J 574: A.LR- 
1924 PC. 216. 
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to view sections 4 and Zof the Pondicherry 
(Administration) Act, 1962. So the 
position of Article 372 and: 277 -of the 
Constitution is. different.- Undir Article 
277, the existing taxcs for purposcs of the 
State, Municipality, district or a local arca, 
which was being lawfully levied by them, 
may continue to be levicd until provision 
to the contrary is made by Parliament by 
law.’ But, section 7 which continues its 
existing taxes would ‘apply until other 
provision is made by a compctcnt Legis- 
lature or other competent authority’. It 
may be seen that there is nothing in secà 
tion 7 which comes into conflict with sec- 
tions 3 and 4ofthe Validating Act. While 
section 7 enables: continuance of 
taxes lawfully levicd immcdiatcly before 
merger, itdoesnot prevent the Pondi- 
cherry legislature which ‘is a competcnt 
legislature, to enact section 3 and vali- 
date under its cover, the tax which had 
been actually collected bcfore or after 
16th August, 1962. Violation of section 7 
of the Pondicherry (Administration) Act, 
or its repugnancy to scction 18 (2) and 
section 21 of the Government of Union 
` Territories Act, 1963; would arise only if 
the Validating Act contained any int.rdict- 
contrary to the provisions-of those sections, 


in the Patliamentary cnactments. That is - 
not the casez; In our opinion, the. Vali- 


dating Act was within the compctence of- 
the Pondicherry legislature, and om the 
principle of United Provinces v. Atiqa Begam}. 
retroactive legislation, as the amending 
Act is within its power, and is valid. Like - 
section 292 of the Government of India’ 
Act, -1935, section :7 of‘the Pondicherry 
(Administration) Act does not stand in the 
way of the . Pondicherry legislature enact- 
ing retrospective, Icgislation. This is. in 
accord with Mt. Fadap Bahuji v. Municipal 
Gommittee, Kkandwa*, where it was observe. 
ed following United Provinces v.Atiqa Begam! 
that the burden of proving that the Indian 
legislatures are subject to a strange and 
unusual prohibition against retrospcctive 
legislation lay upon those who asserted it:, 
The third ground of the -petitioners also 
fails. i ; 
21. Itis next contended on their behalf 
thatthe Pondicherry legislature being a 
subordinate Icgislative body, cannot valid- 
1. (1944) 1 M-L.J (Supp.) 65: A.I-R. 1941 
F.C. 16. ete 
2. (1962) 2S.C.J.518: A.I.R.1961 S.C. 1486. 
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ly enact retrospective legisletion, .We ate] 
unable to agree. In Queen v. Burak' the 
Privy Council held : 


~ “The, Indian Legislature has powers. 
expressly limited by the Act of the Imi- 
_ perial Parliament which created it, and 
it can, of course, do nothing beyond the 
limits which circumscribe these 
powers. But, when acting within those 
- limits, it is notin any sense an agent or 
delegate of the Imperial Parliament, 
_but has,.and was intcnded to. have, 
plenary powers of legislation, as large, 
and of the same nature, as those of 
Parliament itself. ” : 


This principle is clearly applicable’ to the} 
powers of the Pondicherry Legislature. Its). 
legislative powers are plenary -within their 

ambit, except to the extent that they are 

limited by either the Pondicherry (Ad- 

ministration) Act, or the Government of} 
Union Territories Act, 1963. Within the} 
ambit of each of the legislative subject- 
matter, the Pondicherry legislature is) 
supreme and its powers are plenary, which| 
means that itis within its competence to 

make retrospective legislation. Within 

the sphere of legislative power, the power.. 
is.exclusive on the related subject of legis- — 
lation and itissupreme within the ambit 
of tle competence. The Parliamentary 
control in this.respect makes no difference 
to the principle that when the Pondicherry 
legislature acts within its limits, its 
powers ate plenary. We cannot there- 
fore, accept-the ‘contention that the Vali- 
dating ‘Act, in its retrospective operation; 
is- invalid. - og F 


22. The lastcontention of the petitioners 
is that the- Pondicherry legislature has no 
power to amend the pre-Constitution laws, 
namely, the Decree of 1880. ‘This-algu- 
ment has only to be stated to be rejected. 


, In A.H. Abdul Shukoor and Go. v. State of 


Madras*, it was held that the State Legis- 
lature was free to enact Jaws which would 
have  fetrospective operation. The 
Supreme Court observ:d :— ` 


“Its competence to make a law for a 
certain past period, depends on its pre- 


1. (1878) 3 A.C. 889. 
2. (1965) 1 S.C.J 337 : (1964) 8S.C.R.217 : 
ALR. 1964 S.C. 1729. 
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i sent legislative power and not on what . 


it possessed at the period when its 


enactment is to have operation.” 


That is a sufficient answer te the peti* 
tioner’s contention. 


23. The appeals ere accordingly allowed: 
and the writ petitions are dismissed. No 
costs, 


Appeals allowed 
S.J. ——— Petitions dismissed. 


IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada 
S. Ratnavel Pandian, Ff. 


The State Wakf Board represented 


Rao and 


by its Secretary Appellant* 
v. 

The Indian Bank Ltd., Madras-1 and 
another - Respondents. 


Givil Procedure Gode (V of 1908), Order 34, 
rule 1—Suits on foot of mortgages of immova- 
ble properties—Person claiming paramount 
title—Whether necessary party to the suit. 


‘Order 34, rule 1 of the Gode of Civil 
Procedure, dealing with suits relating to 
mortgages of immovable property provid- 
es that subject to the provisions of the Civil 
Procecure Gode all persons having an in- 


terest either in the mortgage security or in ' 


the right of redemption shall be joined as 
parties in any suit relating to the mort- 
gage. In so far as the mortgage security 
ås concerned, it is the mortgagee who is 
primarily interested since he wants to re- 


cover the amount advanced on such secu- . 


rity by bringing the property to sale after 
obtaining the decree on the foot of the 
mortgage. In this the paramount title- 
holder is not having any interest. Equal- 
ly so, he has no interest in the right of re- 
demption which survives to the mortgagor 
in such mortgage. Is a paramount title 
holder impleaded as a party to be there- 
fore struck off from the pleadings without 
any further investigation into the quality 
of the situation or to the necessity of the 
occasion ? Though the primary principle 
is that such a paramount title-holder is 
neither a proper nor a necessary party to 


* A.No. 522 of 1971. 
20th November, 1975. 
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the mortgage action, yet each case has to 
be decided on its merits to find out whe- 
ther such a party should be impleaded as 
a defendant in the mortgage suit along 
with the mortgagor. In order to avoid 
multiplicity of action and in order to 


Secure quite a good marketable title over 


the property mortgaged and sought to be 
publicly sold the investigation into the 
title of the hypotheca becomes reasonably 
necessary and indeed equally important 
and it is in this context and perspective 
that the technique of procedure should be 
buttressed to some extent so that justice 
may be done in cases where such investi- 
gation of title comes up for consideration 
though incidentally. In certain circum- 
stances the Court has the discretion to 
allow the mortgagee to implead a person 
setting up a paramount title which acti- 
vity is more for the benefit of the mort- 
gagee who would very much desire that 
every conflict as to title may be finally 
settled before he could enforce his decree 
for mortgage if one is obtained by bim 
ultimately. ‘Para. 6.] 


Cases referred to: — 


Veeraraghavalu va Suryanarayana, (1936) 
43 L.W. 525: 163 I.G, 303: A.I.R. 1936 
Mad. 338; Kasi Chettiar v- Ramasami 
Chettiar, (1937) 2 M.L.J. 165 : 44 L.W. 
706 : A.I.R. 1937 Mad. 176; Ramaswami 
Pillai v. Marimuthu Gounder, A.T.R. 1928 
Mad. 764. : 


Appeal against the decree of the Gity 
Civil Gourt(II Additional Judge), Madras 
dated 4th April, 1970 in Original Suit No. 
2738 of 1968. ` 


M.A. athar Sayeed, S. I. Samiullek and 
$.M. Hameed Mohideen, for Appellant. 


Aiyar and Dolia and $. Pl. Palaniappa, 
for Respondent 


The Judgment of the Gourt was delivered 
by 


Ramaprasada Rao, F.—Three. suits were 
tried together by the IT Additional Judge, 
City Givil Court, Madras, byt we are 
here concerned with O.S.No.2738 of 1968.. 
This suit was filed by the Indian Bank 
on the foot of two mortgages Exhibits 
A-1 and A-4 dated 27th April, 1951 and 
27th June, 1951. Under these mortgages 
the first defendant Fathimunnissa Begum 


iT) 


‘purported to mortgage the land and the 
superstructure on it compendiously des- 
ciibed in the schedule to the plaint as 
house, ground and -premises bearing old 
door No. 354, new door No. 37, Poona- 
mallee High Road, Aminjikarai, Madras, 
bearing survey No. 70/5 in the Registra- 
tion District of Madras-Chingleput ana 
Sub-registration District of Sembium. In 
connection with the said two mortgages, 
two promissory notes Exhibits A-2 and 
A-3 were also executed by the first defen- 
dant and her father. The bank’s case is 
that they were satisfied on inspection of 
the title deeds produced by the first de- 
fendant in relation to the suit property 
that she had a good title thereto and it was 
qn that context they advanced the mort- 
gage amounts of Rs. 10,000 and Rs. 8,000 
respectively under Exhibits A-I and A-4. 
Itis common ground that the documents 
filed on the date when the suit was insti- 
tuied were the mortgage deeds and the 
promissory notes. In the course of the 
trial however two other documents Exhi- 
bits A=28 and A-29 were also filed as if 
they were title deeds which reflected the 
title of the mortgagor over the svit proper- 
ties. As usual there was a covenant in 
the above deeds of mortgage which ena- 
bled the bank to bring the properties 


privately to sale under section 69’ of the. 


Transfer of Property Act. When an at- 
tempt was made to auction the property 
privately to realise the mortgage money, 
printed bit notices were circulated thwart- 
ing the bidders from bidding at the auc- 
tion and purchasing the same. This 
necessitated the plaintiff to file the present 
action on the said two mortgages and seek 
for the sale ofthe hypotheca for the reali- 
sation of the mortgage money. It would 
only implead the mortgagor and would 
say that her father who was a co-promisor 
under the promissory notes died and that 
_ the bank was not able to trace the names 
of his heirs apart from the first defendant. 
As public notices were given about the 
suit property. as being wakf property, the 
plaintiff bank caused the notices to be 
served on the Wakf Board and impleaded 
them as a party, as the second defendant 
to the action. The first defendant te- 
mained ex-parte, and did not even file a 
statement. The second defendant’s case 
was that the land’on which the super- 
structure ,stands-was always considered 
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and treated as wakf property it having 
been assigned ‘by the State, Government 
for purposes of erecting a junda called 
Nagoor Meera Jundah and contempo- 
raneously to allow the Muslims of the 
locality to celebrate aday when the famous 
saint at Nagoor was interred. According 
to them such an assignment was made 
under Exhibits B-1 and B-2 and that the 
first defendant’s father himself uncer 
Exhibit B-3 and B-4 would impliedly 
confess that the suit land was always 
treated as property validly dedicated for 
religious purposes and for the benefit of 
the Muslim residents of the locality. 
According to the second defendant the 
superstructure also was put up from and 
out of the collections made from the 
Muslim public and that they were not 
aware of the mortgage created by the- 
first defendant over the entirety of the 
suit property. ‘hey claimed that as the 
first defendant had no right, title or Interest 
over the property at any time, the mort- 
gage effected by her in favour of the 
plaintiff cannot be held to be valid and in 
the circumstances no interest in the pro- 
perty known to law could have been 
transferred by the first defendant In 
favour of the bank. They therefore 
sought for a dismissal of the sult. 


2. The plaintiff formally examined the 
witness P.W.1 to prove the mortgage. 
On the side of the defendants, as the 
two other suits were tried in common 
three witnesses were examined. On a 
perusal of the oral and documentary 
evidence, the learned Judge came to the 
conclusion that the suit property 1s not 
wakf property and that the first defendant 
as the executant of the mortgages Exhibits 
A-1, and A-4 was competent to so execute 
them securing the suit property In COn- 
sideration of the mortgage amount lent by 
the bank. ‘It is as against this the present 
appeal has been filed by the Wakf Board re- 
presented by the Special Officer for Wakf. 


3. The learned counsel for the appellant 
referred to the documentary evidence 
in the first instance. Exhibit B-2 1s a 
gramanatham plan showing the allotment 
of plots in Survey No. 70/5 and in No. 76, 
Aminjikarai, village. We have examined 
the original and we found:that the north. 
western corner of the land consisting of 8 
cents with masonry walls was recommend- 


316 eT 
ed by thé Tahsildar for assignment for 
the benefit of the Muslims and ‘in con- 
nection with the jundah. Jt-is common 


ground that jundak referred to here is thé’ 


festival of the erection of flags in connection 
with the prayers offered on the day when 
such prayers are offered at Nagoor which 
is one of the primary religious centres in 
South Indiain connection with the intern- 
ment of the foremost preacher amongst the 
Muslims. : ‘lhe next documentary evi- 
dence referred to by the learned counsel 
is Exhibit B-1 dated 30th August, 1925. 
Here the reference is based on the T ahsil- 
dar’s report. After informing Himself 
with the connected literature fiom the 
Othe: connected papers the Deputy 
Collector, Saidapet ordered the assign- 
ment of a part of the land in favour of the 
Mohamedans who are described as persons 
who were occupying the relevant plot for 
the juncah festival. Ofcourse it has to 
be said that there has not been a meticu- 
lous description in this document regard- 
ing the scope of the assignment and the 
grant of it. But on an examination, cf 
Exhibits B-1 and B-2 which are ancient 
documents, it cannot be seriously objected 
that the land was assigned by the Govern- 
ment for the benefit of the Muslim com- 
munity in connection with the Nagoor 
jundah festival. The learned counsel 
for the appellant also referred to Exhibits: 
B-3 and B-4. Thé former'is'dated 6th 
January, 1926 and the latter dated 19th 
January, 1926. The writer of Exhibit 
B-3 is none else than the father of the 
first defendant. He would also refér to 
the svit land as the place where the Nagoor 
jundah festival was conducted. For 
reasons which are not clear, he wrote a 
letter to the Collector of Chingelput 
District undertaking that he would not 
build up a mosque in the Nagoor Meera 
Swami jundah land S.No. 70/5, Plot No. 1, 
Aminjikarai village. Consequent ' upon 
such an undertaking the Revenue Divi- 
sional Officer of Saidapét under Exhibit 
B-4 recorded the same and allowed the 
usual procession with music and tom tom 
in Perumal temple which is situate very 
near Nagoor Meera Swami jundah land. 
When this was the position, it appears that 
the first defendant, taking advantage of 
the fact that her father was looking after 
the affairs of this jundah festival inducted 
‘herself into the property and put up 
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exclusively the superstructure on it presu 
mably from her own funds. In order to 
regularise her title she obtained certain do- 
cuments to which we shall presently refer. 
But the appellant’s case is that the super- 
structure was raised from the funds ¢ollect- 
ed from the- Muslims of the locality and 
that therefore the first defendant or her 
predecessors-in-interest did not have any 
intercst in it. D.W.1 was the muthavallé 
of the Aminjikarai mosque who was- 
examined principally in the other suit, 
which was tried in common. But when 
cross-examined by the appellant in the 
trial Gourt he would admit that the pro~ 
perties mortgaged by the first defendant 
belong to the Nagoor Meera Swami land 
and the plot was granted by the Collector 
for that specific purpose. He would hesi- 
tantly add that the Nagoor Meera Swami 
jundah property, meaning thereby the 
superstructure on the land, was also put 
up with bricks given by. the carts which 
were passing through the land. D.W.I was 
cross-examined by the bank also.’ "He 
would say that what he meant by ‘wakf 
was property where -four persons would 
come for;namas. He would admit that 
he was not present when the first defen-- 
dant put up the building; but would assert 
that at all times the lands belonged to the 
Nagoor jundah. When pursued further 
he would. admit that worshipping flag: 
is said to be not religious but sometimes. 
worship of the flag is said :to be religious. 


4. D.W. 2 is the wakf inspector. He 
joined service in 1965 and therefore ‘he 
did not have any personal knowledge 
about the nature of the suit property prior 
to that date. He can only speak from 
records and we have already traced such 
records on which the appellant rests, its- 
claim. He would in cross-examination 
say that he was not aware as to who put 
up the superstructure and that he was not 
aware of any Gazette notification includ- 
ing the suit property as wakf property. 
It was however brought out from this: 
witness that the festival of Nagoor is held 
on the same date as on the date when the 
jundah was hoisted in the suit land for the 
purposcsofworship. He also incidentally 
says that the Wakf Board did not collect 
any rent from the tenants in occupation 
of the superstructure. Though the first 
defendant did not file the statement and 
remained ex parte D.W. 3 her husband 
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was examined on the side of the defen- 
dants. He would say that the property was 
in possession of his father-in-law -and the 
superstructure was put'up by him (father- 
in-law) and the entirety of thé suit proper- 
ty was kept by his wife from her mother. 
He speaks of considerable improvements 
made by bim and his wife from time to 
time. He referred to Exhibits A-28 and 
A-29 as the prior title deeds of the proper- 
ties and would rely upon Exhibit A-36 
which is the assessment order of the Corpo- 
ration of Madras. relating to the super- 
structure bearing No. 37,- “Poonamallee 
High Road; Aminjikarai; Madras. When 
cross-examined he would say that he 
applied to the Chief Kazi for his opinion 
presumably for. the purpose ‘of eliciting 
information whether the jundah festival 
is a religious one, D.W. 3:did not catego- 
rically say one way or the other what the 
opinion of the Chief Kazi was.. He denied 
that the suit properties were however 
used. as . wakf properties. The 
plaintif on the other hand relied upon 
Exhibits A-28 .and A-29 and also the 
orders of the Gorporation of Madras assess- 
ing thè suit properties for purposes of 
establishing that it was bona fide satisfied 
about the title -of the first defendant to 
the suit land. Exhibit A-28 is a release 
deed in favour of the first defendant by 
her relations. A.29 is a deed of mortgage 
executed by one of the.releasors under 
Exhibit A-28 in favour of the Madras 
Gity ` Go-operative Bank Ltd.. -Exhibit 
A-29 however -was a mortgage in relation 
to property bearing municipal- door 
No. 534, Poonamallee High - Road, 
Aminjikarai, Madras. In the release 
deed Exhibit A-28 the description of the 
property is given thus:—Hight cents of 
nattam vacant- land in Survey No. 70/5, 
Plot No. 1, situated in the village of 
Aminjikarai, Saidapet Taluk, Chingleput 
District,bounded on the west by. Perumal 
‘Coil Back Lane, on the East.by Partha- 
sarathi Naidu’s house and-Varada Reddi’s 
vacant land,on the south by vacant land of 
Perumal Goil and on the North by Poona- 
mallee High Road, Sembiam Sub-District. 
There js nc reference to the superstructure 
at all. Whether there-was a superstruc- 
ture -in 1938 or notis.notclear. Butone 
doubts - whether, house and ground and 
premises -Nos,-534, Poonamallee | ‘High 
‘Road, Aminjikarai,, Madras,,dealt with 
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in Exhibit A-29 -is the same which was 
dealt with under Exhibit A-28 at all. 
Further in Exhibit A-29 the western 
boundary. is-described as -jundah - and 
Shaick ‘Sumurheedeen Sahib Street, 
This by itself implies to the west of the 
property mortgaged‘ under Exhiktit A-29 
there was a vacant land used for the 
jundah festival. -It is in this light we 
entertained a doubt whether the properties 
comprised in Exhibit A-29 and Exhibit 
A-28 are identical. Assuming that they 
are the same the defendant’s case is that 
on a verification ofsuch a document and 


after being informed that the superstruc- 


ture was assessed to property tax as is seen 
by the relevant exhibits filed and after 
being -satisfied that there is no encum- 


` brance on the property between 1939 and 


1951 they lent the money. bana fidé 
believing that the first defendant was the 
owner of the property. ' C 


.5. From the assessment of the oral and 


documentary evidence in this case it is 
clear that as early.as 1925 the suit land 
was assigned by the Government for 
purposes of the jundak festival in connec- 
tion with the Nagoor Meera Swami. 
This is not even denied, as it cannot be, 
by the counsel for the respondent, But 
what he saysis that the erection of jundah 
or the ftag in connection with the festival 
which is taking place outside the locality 
cannot be accepted as a permanent dedi- 
cation nor would it be a wakf within the’ 
meaning of Wakf Act of 1954. Section 
3 (1‘ ofthe Wakf Act defines a wakf as 
meaning a permanent dedication -by a 
person -professing ‘Islam of any movable 
or immovable property for any purpose 
recognised by the Muslim law as pious, 
religious or charitable. -It is impossible 


-to sayin the instant case that the assign- 


ment of ;the land specifically made in 


‘favour of the Muslim community in the 


locality for purposes of and in connection 
with the jundah festival. which in turn is 
intimately- connected With- the’ festival 
which is held at Nagoor is not for a pious 
or a religious purpose within the meanin 

of section 3 (1) (v). Further section (2 

takes into its fold all those wakfs whether 
created- before or after the commencement 
of the ‘Act.- But on “a'“fair reading of 
Exhibits B-2 -and'B-1° ‘whose-terms-are 
explicit and ‘clear, We are ‘of the view that 


_ the Staté permanently grantéd the land 
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in question for the pious and religious 
purposes of conducting the jundah which 
in turn is connected with the- Nagoor 
festival in East Thanjavur. If therefore 
this position is fairly clear, the question is 
what was the interest in the pro- 
perty which was obtained under section 
58 of the Transfer of Property Act by 
the bank when the mortgage Was eXecyted. 
No doubt the description givenin Exhibit 
A-1 and A-4 is house, ground and pre- 
mises bearing old door No.. 354, new 
door No, 37,,Poonamalle High Road, 
Aminjikarai, Madras. It is necessary 
at this stage to find whether the case of the 
appellant that they contributed funds to 
the putting up of the superstructure on the 
land is acceptable or not. Excepting 
for a light and a bare suggestion made by 
D.W. 1 that bricks were collected from 
the carts passing along the mosque for 


the purposes of putting up the super- 


structure there is absolutely no title of 
evidence to show. that the public money 
or moneys were utilised for purpose of 
-putting up- the superstructure over the 
land which is the subject-matter of the 
assignment under Exhibits B-2 and B-1. 
If this position is reached then weshould 
bear in-mind the dichotomous character 
between the Jand which is the subject- 
matter of the appeal under Exhibits B-2 
and R-] and the superstructure put-upon 
it as suggested by the first defendant by 
herorbyherancestors. Itisseen thatthe 
first defendant or her ancestors were 
dealing -with these properties as 
seen from Exhibits A-28 and 


A-29 and were paying the property: 


tax due to the Corporation . of 
Madras under various assessment orders 
made by it; the -normal presumption 
would be that the superstructure was not 
only possessed by the, first defendant or 
her ancestors but was enjoyed by them 
at all material times. 5 


6. Under Exhibits A-1 and A-4, the 
-entirety of the property. was the subject- 
matter of the mortgage. Though. in a 
mortgage action -the mortgagee is not 
bound to recognise paramount title and 
implead such persons claiming such title 
over the hypotheca, yet the plaintiff 
' invited a decision on such title by implead- 
ing the Wakf Board as a party-defendant 
to the suit; .There was. a- conflict of 
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opinion as to whether the party claiming 
such paramount title is a necessary party 
at all under Order 34, rule 1, Civil Pro- 
cedure Code. Order 34, rule 1 dealing} 
with suits relating to mortgages of immo- 
vable property provides that subject to 
the provisions of the Civil Procedure}. 
Code all persons having an interest either} 
in the mortgage security or in the right} 
of redemption shall be joined as parties 
suit relating to the mortgage. 
We are not reproducing the Explanation 
as it is not necessary.. Thé question. is 
whether a person claiming ‘the paramount 
title to the éntirety of the hypotheca is 

person who can be said to beintereste 









either in the mortgage security or in the 


right of redemption, In so far as the 
mortgage security is concerned, it is the 
mortgagee who is primarily intereste 

since he wants: to recover the amoun 

advanced on such security by bringing 
the property to sale after obtaining the 
decree on.the foot of the mortgage. 
In this the paramount title holder is no 

having any interest. Equally so he has 
no interest in the right of redemption 
which survives to the mortgagor in such 
mortgage. Therefore the question 
is whether if .a paramount title 
holder is:-impleaded as a party 
he should -be struck off from 
the ‘pleadings -without any further 
investigation into the quality of 
the situation or to the necessity of the 
occasion, Though the primary principle 
is that such a paramount title-holder-is 
neither a proper nor a necessary party 
to the mortgage action, yeteach a case hast 
to be decided on its merits to find whether 
such a party should be impleaded as a 
defendantin the mortgage suit along with 
the mortgagor. In order to avoid multi- 
plicity of action and in order to secure a 
quité good marketable title over the pro+, 
perty mortgaged and sought to be 
publicly sald the investigation “into the 
title -of the hypotheca becomes reasona- 
bly necessary and indeed équally impor- 
tant and itis in this context and perspec- 
tive thatthe techniques -of procedure 
should be buttressed to some eXtent so 
that justice may be done in cases where 
such investigation of title comes up for 
consideration though incidentally. That 


this is the principle or rule has been laid 


down ‘by our Court in Veeraraghavalu -v° 


~ 
1 


N 


? 


u] 


Suryanarayana!. Venkataramana Rao, J., 
dealing with a similar situation after 
noticing the general principle that it is 
not essential to implead a person setting 
up the paramount title in a mortgage 
action observed.as follows: 


“But in each case the Court can exer- 
cise its discretion whether it will lead 
to inconvenience or confusion in trying 
-the issue as to paramount title in the 


as 
- of litigation, The effect’: of joining 
persons who claim a title paramount 
need not nécessarily resultin a dismissal 
of the suit, -The Court can ordér a 
separate trial. ` l 


It is désirablé that such a question 
should not be gone into in the suit. 
But when such a question has been gone 
into by the trial Court the appellate 
Court should not reverse the -decision 
of the trial Court on that ground alone 
unless the decision has affectéd-the 
juris diction ofthe Court or caused a 
preju- dice to the parties by the trial 
on the merits.” 


In Kasi Chettiar v..Ramaswami Chettiar®; a 
Division Bench of our Court presided over 
by Varadachariar, J., reiterated in aslight- 
ly different way the above principle. 
The learned Judge has said that the ques- 
tion whether the issue of title paramount 
should orshould not be decided,in a mort- 
“gage suit was dependent on the facts of 

each particular case. We may also refer 

toa passage. which is. very apposite to 

the one quoted by Venkataramana Rao, J. 
‘in Veeraraghavalu’ v. Suryanarayana}, 

but culled out from_ Ramaswamy Pillai v, 
- Marimuthu Gounder®, fje 
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has the discretion to allow the mortgagee 
ta implead a person setting up a para- 
mount title which activity is more fo 
the benefit of the mortgagee who would 
very much desire that every conflict as t 
title may be finally settled before he could 


‘enforce his decree for mortgage if one is 


obtained by him ultimately. 


7. In the instant-case the mortgagee 
rightly impleaded the Wakf Board. The 
learned counsel for the respondent how- 
ever wishes to make a point on such an 
addition -of the party and would on the 


- observations of our Gourtin Ramaswamy 


Pillai v. Marimuthu Gounder+, submit that 
in a mortgage suit the title ofa party pafa- 
mount to that of the mortgagor and the 
mortgagee cannot be enquired into in law. 
This opinion of Ramesam, J., has been 
whittled down in the same judgment by 
-the observation of Reilly, J., that the plea 
of paramount title was open tothe defen- 
For a greater reason the force of 
the: emphatic statement, made: by 
Ramesam, J., is considerably lessened by 
the subsequént deciSionsin Veeraraghavalu 
-v. Suryanarayana®,. and- of the. . Division 


Bench in Kédst Chettiar. .v. -Ramaswami 


Chettiar’. We therefore hold- that -the 
second defendant was anecessary party to 
the mortgage action, in the  circums- 
tances af the cases _ - ee 


8. What survives therefore is as to what 


was the interest in immovable property 
which the first defendant transferred undér 
section 58 of the Transfer of Property 
Act. When she executed the two mort- 
gages Exhibits A-1 and A-4 we have no 
hesitation in holding thatshe -could have 
only mortgaged the superstructure which 
as we said might have been put up by her 


- but certainly not by the ‘Wakf Board or 
- their ‘:predecessors-in-interest, The hypo- 


thecain the circumstances could only be 
understood as a superstructure over the 
land which was permanently dedicated 


‘ing a person who claims title paramount 
"need notnecessarily result in the dismissal 
of the suit as against him. - Whilst there- 
fore approving the ratio, it may be stated 
that in certain circumstances“the Court 


a, 


‘under the orders of assignment of the 
- State made under Exhibits B-2 and’ B-I, 
The mortgage security therefore cannot 
'- include the land which is plot No. 1 in 





1. (1936) 43 L.W. 525: 163 I.C. 303: 
A.I.R. 1936 Mad. 338. oo de 
2. (1937) 2 M.L.J. 165: 44 L.W. 706: 
TAIR. 1937,Mad. 176. = 0S 

3, AWLR.'1928 Mad. 764: 


Survey No, 70/5 in Aminjikarai, Madras. 
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This plot is more fully described in Exhibit 
B-2. We therefore disagree with 
the Court below that this plot of land was 
never treated and accepted as wakf 
property. In the light of the documentary 
evidence it has to be held that.the eight 
cents of land delineated in Exhibit B-2 
as’ land assigned to the Muslims for pur- 


poses of jundah festival should de declared - 


to-be wakf property within the meaning 
of section 3 (1) of the Wakf Act 1954. 


_ In the result therefore the appeal is allow- 
din part and the plaintiff-bank would be 


-entitled to proceed against the superstruc- - 


ture bearing municipal door No. 37, 
Poonamallee High Road, Aminjikarai, 
Madras for purposes of realising the 
amounts under the mortgage decree 
“besides having the ustial personal decree 
against the firstdefendant. The usual 
decree shall be drafted in terms of the 
judgment as above enabling the bank to 


proceed only as against the superstruc- ' 


ture. The appeal is allowed with costs. 
R.S. Appeal allowed 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS: - 


PRESENT :—S. Suryamurthy, F. 
A. Subramaniam Chettiar 


—__ je 


Petitioner® 


. J. 
Shanmugüam and others 
Respondents. 


Pamil Nadu Buildings (Lease and Rent 
Control) Act -(XVIII of 1960), section 10 
(3) (a)—+Petition for evictian—Non-residen- 
tial premises—Ouwner’s occupatton—Pariner- 
ship deed produced by landlords at trial— 
Whether bona fide. 


The landlords filed a petition for eviction 
of the tenants on the ground that they re- 
quired the premises for their own business. 
At the time of trial, they produced a part- 
nership deed to show that they intended 
to carry on-their business.as partners. The 
eviction was ordered and- confirmed by 
the Appellate. Authority. The tenants 
filed a revision contending that:the filing 
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_ofthe partnership deed changed the frame 
of the petition. 


Held, Jf it was found that the landlords 
bona fide required the premises for their 
own use and for conducting their own 
business, it was not for the tenant to im- 
pugn the right of the landlords to carry on 
business cither as joint family business or 
as a partnership business. The partner- 
ship deed had been produced obviously 
Only asa piece of evidence to prove 
that the landlords bona fide required the 
premises. [Para. 2.] 


Petition under section 25 of Act XVIII of 
1960 praying the High Court to revise the 
‘order of the Court of Small Causes (IT 
Judge) Madras, dated 18th April, 1975 
and made in H.R.A. No. 497 of 1974 
(H.R. C. 3001 of 1973, Court of Small 
Causes, VIII Judge, Madras.) 


N.S, Raghavan, tor Petitioner. 
P.K. Sivasubramanian, for Respondents. 


The Court delivered the following 

JupeMEenT.—This is a civil revision peti- 
tion against the order of the Appellate 
Authority, confirming the order of the 
Rent Controller directing the eviction of 
the tenant, who is the revision petitioner 
herein. | 


2. The petition was filed by the land- 
lords, Shanmugham, Saravanan, Sundara- 


_mourthy and Palani, -for eviction of the 


tenant, Subramaniam Chettiar from the 
premises, bearing door No. 224/226, 
Rasappa Chetty Street, Madras-3 on the 
ground that they required the premises 
for their own use. The building is a non- 


. residential building. The tenant is said 


to be carrying on certain business in the 
said premises. The building originally 
belonged to one Arumugham Chettiar, 
grandfather of the respondents herein. 
By adeed dated 5th March, 1948, Arumu- 
gham Chettiar created a Trust and ap- 
pointed his daughter-in-law, Dharmavar- 
dhani Ammal and Shanmugham, his 
eldest grandson as Trustees, The Trus- 
tees were directed to manage and main- 


` tain the properties and defray the ex- 


penses of the education of the grand- 
children of the donor.’ After meeting 
such expenses from out.of the income of 
the properties, the balarice. was to be ad- 
ded to the income, of the Trust. After 


ud 


hod 


ifj 


the death of Dharmavardhani Ammal,the 
four grandsons of the donor and their 
sons were to become ‘absolutely entitled 


to the properties. Dharmavardhani 
Ammal is now dead. Therefore, the 
respondents herein have become the 


absolute owners of the properties. They 
would appear to have filed a petition for- 
merly for the eviction of the tenant from 
the same premises. That petition is said 
to have been withdrawn. Thereafter, they 
have filed'this petition for eviction of the 
tenant, contending inter alza that they are 
Carrying on a business in iron and steel 
in a building which they had taken on 
rent and that they require the premises 
for their own use and occupation for, the 
conduct ofthat business, © The Rent Con- 
troller and the Appellate Authority found 
that the requirement of-the landlords was 
bona fide, It is now contended by the 
learned counsel for the revision-petitioner 
that in the course of the trial the landlords 
have filed a partnership deed, viz., Exhi- 
bit P-4, that this partnership deed shows 
that the landlords intend to carry on their 
business as partners,that this changes the 
frame of the petition and that therefore, 
they are not entitled to maintain ‘the 
petition in its present form, Iam unable 
to agree with this contention, If it is 
found that the landlords bona fide require 
the premises for their own use and for 
conducting their own business, itis not for 
the tenant to impugn the right of the 
landlords to carry on the business either 
as a ‘joint family business or as a partner- 
ship business, The partnership deed has 
been produced obviously only as'‘a piece 
of evidence to prove the bona fides of the 
landlords. The tenant, in the course of 
the oral evidence, admitted that - the 
landlords were carrying on a similar‘busi- 
mess in iron and steel in door No. 269, 
Rasappa Chetty Street under the trade 
name and style of M. Arumugham Chetty 
and Saravana Stee] Traders. This busi- 
ness is‘also said'to be carried on as a part- 
nership business by the four respondents 
herein. Itis not disputed that the build- 
ing in which the business of the respon- 
dents is now conducted is a rented build- 
ing. Therefore, the learned Rent Con- 
troller and the learned Appellate Autho- 
rity were perfectly right in caming to the 
canclusion that the landlords bana fide 


require the premises, Hence the order., 
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- of the learned Rent Controller, as confirm- 


ed by the learned Appellate Authority is. 
confirmed and this civil revision peti- 
tion is-dismissed with costs. 


3. The tenant is, however, granted four 


-months?’ time to vacate the premises on 


condition that he should depositin Court 
the arrears of rent, if any, within 15 days 


from this date and continue to pay the 


rent without any default till he vacates. 


J. 


IN THE ‘HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao, 7. 


7 \ 
Basheer' Ahamed Khan and another - 
. Petitioners* 





Petition dismtssed. 


a. : 
T. M. Krishna Chetty .. Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 
11—Provisions under section 11—Whether 
can be invoked in revision to the High Court. 


The High Court in exercising jurisdiction 
vested in it under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act has a 
right toinvoke each and €very provision of 
the said Act for the-purpose of successful 
conclusion of the héaring and also for the 
purpose of rendering justice as between 
the parties to a procceding in accordance 
with the codified law as set out in the 
Act. One such provision in the Act is 
the right vested in the.Rent Controller or 
the Appellate Authority, as the case may 
be, to stöp further proceedings and make 
an order directing the defaulting tenant 
who fails to. pay rent to put the landlord 
in possession of the building. Such juris- 
diction can: be exercised by. the High 
Court as well while it deals with'a revi- 
sion petition under section 25, and it can 
entertain an application under section 11 
of the Act of 1960 made by the landlord 
at the revisional stage. [Para. 2.] 


Gases referred to :— 


Abdul Khader v. Hussain Ali, (1962) 2 M.L. 
J. 446; Nataraja Asari v. Balasubramaniam, 
aay 


* R.P. Nos. 649 and 650 of 1975. 


B99 : 


(1957) 2 M.L.J. 492 ; L. Chettiar v. K. 
ubbarayan, 83 L.W.” 696:. A: I. B T 
.-Mad. 163. s 


Petition under section 25 of the Madiäs 
Buildings (Lease and Rent CGontroly' Act 
XVIII of 1960 as amended by Act XXIII 
of 1973 praying the High Court to revise 
the decrees of the Court of the Appellate 
Authority (District Judge) Dharmapuri 
at Krishnagiri,dated 16th December, 1974 
and passed in C.M.A. Nos, 29 and "30 of 
1974 respectively. (H.R.C.O.P. Nos, ‘1 
and 3 of 1973, District Munih Por 
respectively). ` oF Pee 


+ 


T.V. Balakrishnan, for Petitioners, er 


T.R. Rajagopalan and T.R. a uiui for 
Respondent. ' 
The Court dielivered the following 3 


» 


JUDGMENT :—Though. no; doubt .2 the 
petitioners before me who are the a 
can successfully challengė 1 the order of the 
appellate authority for the reason that the 
appellate authority relied on d' decision 
which has since been overruled by’ this 
Court, yet the case has taken a different 
turn in the course of the proceedings, and 
therefore it has become’ necessary for me to 
state a few facts. . Thé’ landlord ‘sought 
for eviction of the petitioners, on the 
ground that he wanted the premises in his 
occupation. for his ‘own non- residential 
purposes, ` The landlord’s case was that 
he was expanding his business, and 
therefore there was: nécéssity for the 
request. It is a common ground however 
that the landlord was carrying on a busi- 
ness of his own ina building of his” own. 

The Rent Controller would not grant the 
request. But the appellate authority 
relied upon a decision of this. Court’ in. 
Abdul Khader v. Hussain Ali! and Nataraja 
Asari v. Balasubramaniam?, These’ ‘have 
been overruled by a Division Bench ofour 
Court in L. Ghettidr v. K: Subbarayan®, But 
it appears that another Division „Bench of 
our Court took ‘a different view. But i in 
the light of the conclusion which I intend 
reaching, itis not necessary for me to ga 
further on this question. Prima facie, and 
on the reasoning of . me decision in 
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L. Chettiar v. K. Sainai the petition- 
ers are entitled to succeed. In the course 
‘of the hearing of the case the landlord- 
respondent filed two applications in these 
two revision petitions secking for stay of 
all further proceedings since the petitioner 


in each ofthese cases has failed to pay the 


rent due in the course of the. hearing. That 
the petitioners have fallen into.. arrears 
in the matter of payment;., of. the rent is 
notin dispute. But what,is said is that 
the , respondent has, already filed a suit 
for the. recovery of the same and , therefore 
the impact of section 11 of the Tamil 
Nadu Puildings (Lease and Rent Control) 
Act need not be invoked, in the particular 
circumstances of the case.. The second 
argument is thatsuch'a contention can be 
raised only. before the Rent Controller 
or the appellate.authority , and not in the 
High Court when it is exercising jurisdic- 
tion under ,section,.25 of the, Act. 


2. Inso far'as the last contention is con- 
cerned, I am of the view that as the High 
Court is exercising jurisdiction under the 


_very Act and: ‘as it has been vested with 


such jurisdiction under it, ithas a right to 
invoke each and every, provision of, the 
said Actfor purposes ofa successful conclu- 
sion of the hearing and also for the purpose 
of rendering justice.as between the parties 
in accordance with the codified law as set 
outin the-Tamil , Nadu Buildings (Lease 
and Rent, Control) Act. Onesuch provi- 
sion in the Act is the right vested in the 
Rent Controller or the Appellate Autho- 
rity, as; the’ case may be, ` ta stop further 
procéedings and. make an, order directing 
the defaulting tenant wha fails to pay rent 
to put the landlord in possession of the 
building. As in my view, such jurisdic- 
tion can be exercised by the High Court 
as well while it deals with revision peti- 
tions. under section 25, the argument of 
Mr. ‘Balakrishnan that this Court cannot 
entertain the application: under section 
11 made by the landlord at the revisional 
stage is not impressive and [Tam unable to 
accept it. Eo a og L, , 


3.’ As regards the information brou ET to' 
the notice of this Court by the application, 
made before mè under section 11, that 
the petitioner-tenants have failed to pay 
or deposit the arrears ofrent as claimed by: 





“41, 83 LAW. 696¢A.LR. 1971 Mad. 163. - 


(1976 


as 


TI). 


the landlord, there is no dispute, regard- 
ing such accumulation of arrears.. 
is certainly no dispute, that such arrears:of 
rent have not been, paid. The petitioners 
were given ample opportunities to pay the 
rent or atherwise toshow sufficient cause 
for compelling the Court not to invoke its 
jurisdiction under section 11 , (4). The 
tenant in ‘each of these revision’ petitions 
has ‘ ‘not ‘availed himself of the said op- 
portunity given by this Court. ' The posi- 
tion therefore is tht the ‘petitioners ' are 


in arrears of ‘rent and they’ have not’ 


shown, sufficient cause for'such non-pay- 
ment ‘of rent. In those cifcumstances,'in' 
exércise of jutisdiction conferred on this 
Court under’ section 11 (4) of the Tamil 

Nadu Buildings (Lease and Rent Control) 

Act of 1960: all: further. proceedings, are 

stopped. . The result is:'that the. petitioner 
in each of these. revision petitions is direct- 
ed to put the landlord in possession of, the 
portion of the building i in , their. occupa- 
tion. The revision petitions are dismiss- 
ed, There will be no order as to costs, 

Learned’ counsel for: the” ‘petitioners ! re-} 
quested for sometime to deliver vacant 
possession,’ Each' of the petitioners is 
granted three: months‘ time itor vacate, © | 


R.S.., 


IN _ HIGH COURT OF JUDI- 
CATURE'AT MADRAS. /,”: 


t a r 
PRESENT : S, ‘Mohan, FF 


t 
i “Pairin dismissed, 


Ei 
Hindustan Aluminium Corporation, 
Ltd. ` | oth.» Plaintif” 
v. ` “a si ' Joa 
Nainstkhdas Baldeodas by Pariisi 
Premnarain Daga .. Respondent. 


Arbitration Act (X Of 1940), séction ` 34— 
Application for stay of legal proceédings-—-Re- 
quisites for ‘exercise of‘ discretion—Six con- 
tracts—Arbitration' agreement using the word 
“shall”? regarding tido, contracts and “may”? re- 
gardi ng rést—Effect—Suit filed after nstice— 
No written ‘statement—Stay application madé— 
“ Atany time’ before filing of written state- 
meni”? in ‘section 34— Meaning. ` 


Where: the aona of the parties was that 
the matter was.to be referred. to arbitra- 


<- 





* G.S. No .128 of ~ ant “App. No. 576 of 
1975, Hih August, 1975. 
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tion, difference in language, by the use of 
the. word‘ shall? in the first clause an 
‘may’ in the second clause of the arbi- 
tration agreement will not preclude. grant 
of legal proceedings’in a fit case irrespec- 
of “on 'of the language used: 

' Para. 1.] 


Under R '34 of the Arbitration Act, 
the readiness and willingness of an appli- 
cant for stay of legal proceedings to do 
everything necessary for the conduct of 
the arbitration must exist not only at the 
time of the application forstay but also at 
the commencement of the legal proceed- 
ings, Writing letters long after the suit 
had been filed requesting reference to 
arbitration is not ‘‘readiness and willing- 
ness’? as conternplated in the section: 


(Paras. 4 and 5.] 


The provision in section 34 for filing appli- 

cation for stay ‘‘ at any time before filing 
of written statement”? signifies that the 
application forstay must be made prompt- 
ly and before the last date fixed for filing 
the written statement under the provisions 
of the Givil Procedure Code or the rules 
of the Court." Hence where the written 
statement was not filed before the date 
fixed, even assuming that the defendant 
had, entered appearance and ‘prayed for 
time only to file an application forstay, the 
defendant’s conduct would amount to cir- 
cumventing the statutory provision in sec- 
tion 34 and i in such a case discretionshould 
not be exercised i in his oe ee 6.] 


Cades referred to:—) cot 


Jyoti ‘Brothers V. Durga Mining Corhbany» 
A.I.R. 1956 Cal. 280; Shroff Brothers v. 
Bisheswar Dayal ‘Meutle, A.I.R. 1974 Cal. 
352; Food Corporation ‘of India v. Messrs. 
Thakur Shipping Company and others, A,I.R. 
1975 S.C. 469 ; Middle East Trading Com- 
pany, Bombay y. The Neu National Mills 
Ltd. > Ahmedabad, A.LR. 1960 Bom, 292. 


PY. Subramaniam, for Plaintiff. 


V.R. Nagarajan and P. Haridas, 
pondent. "4 


-for Res- 


j . 
The Court Ne the BOnOWInE 


JupeMENnr. This i isan applicati on eee 
stay under section 34 ofthe rbitration 
Act hereinafter referred to as “The Act” 

With regard “to the six contracts forming 
the subject-matter ofthe suit, items | and 3 
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are governed by the arbitration agree- 
ment, the wording of which is as follows : 


essee Shall, in the first instanee, 


be referred to arbitration of the Indian 
Chamber of Commerce, Calcutta....°’ 


With regard to the contracts relating to 
items 2, 4, 5 and 6 of the plaint Schedule, 
the relevant clause is to the effect : 


aaea e e may, in the first instance, be 
referred to arbitration of the North 


ae Chamber of Commerce, Allaha- 


Notwithstanding the difference between 
the first and the second clauses in so far as 
the first using the word ‘shall’ and the 
second containing the word ‘ may’, this 
is a fit case where a stay ought to be 


granted irrespective of the language used, 


because the intention of the parties was 


that the matter should be referred to 
arbitration. 


2. This is opposed by the respondent 
stating that though the suit notice was 
given as early as 22nd November, 1973, 
there was no reply from the defendants 
(applicant), Merely because the arbi- 
tration clause cancerningitems 1 and 3 of 
the plaint schedule contract states ‘shall’ 
it does not mean, straightaway, that the 
discretion of the Gourt under section 34. 
should be exercised especially when the 
value of these two contracts comes to only 
Rs. 17,407 91 and in such a ‘case, the 
claim of the plaintiff. should not be split 
up and one portion alone should not be 
referred to arbitration, The matter came 
up on the undefended board on 9th 
October, 1974, consequent on the failure 
of the defendant to file the written state- 
ment in time, and in such a case, they 
cannot pray,thatthe discretion under sec- 
tion 34 may be exercised in their favour. 
There is not even an averment in 
the affidavit in. support of the appli- 
cation for stay about the readiness 
and willingness to submit to arbitra- 
tion. In support of these contentions, 
reliance is placed on , Jyoti Brothers v. 
Durga Mining Cot., Shroff Brothers Bishesh- 
war Dayal Meatle* Food Corporation 
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of India v. Messrs. Thakur Shipping Co. and 
otherst and Middle East Trading Co., Bombay 
v. The Neu National Mulls Ltd., Ahmedabad?. 


3. In order to appreciate the respective 
contentions, a few dates require to be 
noted. From the summons issued, I find 
that the defendants were served on 16th 
August, 1974 and the suit appeared on 


the undefended board on 9th October, | 


1974, Itis the representation of the lear- 
ned counsel for the applicant that on that 
date, he appeared before the Court and 
represented that he was going to prefer an 
application under section 34. Ona 
perusal of the records, I am unable to 
see any endorsement to this effect, since 
the two endorsements are : 


“Written statement not filed—Submitt- 
ed on Ist November, 1974” and 

“ 110295 for stay of all further proceed- 
ings in the suit numbered as “‘ A 576 of 
1975—27th Febrvary,1975 adjourned 
to 20th March, 1975.” 


Under these circumstances, whether the 
defendants entered appearance and pray- 
ed for time to file written statement or 
not,isa moot question. But, that need not 
detain us. The two clauses relating to 
Arbitration, use the words‘shall’and‘may’. 
As regards the contracts relating to items 
Í and 3, notwithstanding-the use of the 
word ‘shall’, I see no reason why the dis- 
cretion under section 34 must be exercis- 
edin favour ofthe applicant. In this con- 
text, the observation in Jyoti Brothers v. 
Shree Durga Mining Co.3, are relevant 
which is as follows : 


“ Where an arbitration clause is: In 
the event of any dispute arising‘ out of 
this contract the same can be settled by 
arbitration held by a Chamber of 
Commerce at Madras, the clause means 
that after a dispute has arisen, the 
parties have further to agree that their 
_ dispute shall be referred to arbitration 
and then to decide also which Chamber 
of Commerce at: Madras. But the 
arbitration clause as itstands is not an 
arbitration agreement and is not a 
present contract to submit disputes to 
. arbitration. The word ‘can’ in the 
clause cannot be construed asa kind of 





1. A.I.R.1975S.C.469. 
2. A.I.R.1960 Bom.292. 
3. A.I.R.1956 Cal.280, 
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an option given to either of the con- 
tracting parties, ”’ 


4. This case fully applies to the arbitra- 
tion clause relating ta items 2, 4,5 and 6 
of the plaint schedule. But, as regards 
items 1 and 3, I donot find even a formal 
averment , which has been held to be an 
essential requisite for a person seeking stay 
under section 34, about his readiness and 
willingness ta submit to arbitration. I 
am fortified in my canclusion by referring 
to the decision in Middle East Trading Co., 
Bombay v. The New National Mills Ltd., 
Ahmedabad!, wherein itwaslaid down as 
follows : 


“Tt is also necessary that he should 
satisfy not only thathe is but also was at 
the commencement of the proceedings 
ready and willing to do everything ne- 
cessary for the proper conduct of the 
arbitration, Such an averment is all 
the more necessary. in a case, where 
even though plaintiffs had given notice 
ta the defendants of their intentions to 
take legal steps the defendants did not 
reply nor stated that the dispute 
between them should be referred to 
arbitration, ”’ l 


The position is somewhat similar in the 
instant case, I'am unable to appreciate 
the distinction sought to be made out by 
the learned counsel for the applicant, that 
the notice dated 22nd November, 1973 
did not clearly indicate that legal proceed- 
ings were about to commence and what is 
demanded therein was the delivery of the 
goods. Certainly, that notice should 
have put him on the alert and if the de- 
fendants (applicant) were really keen on 
arbitration, they should have at least re- 
pliedstatingso, That has not been done. 
About the readiness and willingness I may 
usefully refer to the decision in Food Gor- 
porationof Indiav. M/s. Thakur Skipping 
Co?,, wherein it was laid down as follows : 


** An applicant for stay of legal proceed- 
ings under this section must satisfy the 
Courtnot only thatheis but also was 
at the commencement of the proceed- 
ings ready and willing ta do everything 
necessary for the proper conduct of the 
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arbitration. Thus the readiness and 
willingness must eXist not only when 
an application forstay is made but also 
at the commencement of the legal pro- 
ceedings, ”’ 


5. In the case on hand, long after the 
suit had been filed, certain letters were 
written, as late as 28th June, 1975, both 
to the Secretary, Indian Chamber of Gom- 
merce,Ahmedabad and the Indian Gham- 
ber of Commerce, Calcutta, requesting 
a reference to arbitration relating to the 
suit, contracts, Certainly, this is not 
‘readiness and willingness’ as contemplat- 
ed under section 34 of the Act or as laid 
down in the above two decisions. Therefore 
these two letters are not of any assistants 
to the applicant by reason of which it 
would be open to him to contend that he 
was ready and willing for arbitration. 


6. I may now turn to the conduct of the 
parties, Here is a defendant who had 
enough time to file the written statement 
after he was served with the said sum- 
mons on 16th August, 1974. He did not 
do so and the time granted under the 
Original Side Rules had expired and 
therefore, the matter was posted in the 
undefended board on 9th October, 1974. 
In such a case, assuming that he entered 
appearance and prayed for time only to 
file this application, could it be said 
that there was no bona fides on his part or 
was he only attempting to circumvent the 
statutory provision under section 34 and 
take a chance later on. My answer is, 
more the latter. In such a case, as laid 
down in Shroff Brothers v. Bisheswar Dayal 
Meatle*, the discretion should not be 
exercised, to quote the words of the 
learned Judge : 


“ [tis true that the section provides that 

application for stay under section 34 
can be made “‘at any time before’ filing 
of written statement.” Thatin my view 
fixes the time into the last date fixed 
for filing of the written statement under 
the provisions of therules of the Ori- 
ginal Side which I have mentioned 
before, Otherwise the petitioner would, 
simply wait till the date of expiry and 
without making any application for 
extension of time to file the written 

mE SER Ao Beak ce 
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statement formally, get extension, ifitis 
permitted, to make .an application 
undersectian 34 of the Arbitration Act, 
1940, beyond that, as if the time. has 
not expired or it has been by necessary 
implication extended by Court. That, 
in my view, would be, extending: the’ 
. “meaning, of the words ` “at any time 
‘before’ filing of written statement” in 
section 34 of the Arbitration Act; 1940.’ 
In my view, what ïs required under the: 
section is that the application fot stay 
must be'‘made promptly and before 
‘the last date’ fixed for filing‘ ‘ of the 
` written statement under: the provisions 
‘of the Givil Procedure 'Code ` or thé 


rules of this Court.” : 

‘ .« f i an : te ao s 
7. In the result, this application will 
stand dismissed with costs. | ,, 


. statement 





8. Time to file:the written 

six weeks from today. 

z ae a : 1| 1 td EDENE : . so 

R.S. ~ Application 

: } bo v e Iy 
v, dismissed., 
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Guruswami Iyer and others! © n. ! 
š Respondents. 
Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955); section 40—Joint family 
property—Alienation by manager—Powers of 
manager—Suit ` for partition—Alienation 
questioned as not binding —No' prayer for 
setting aside nbcessary '—Courtfee need not 
` be: paid under section 40. 7 k i 
The joint family manager’ has’ authority 
to deal with the entire joint family -pro- 
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perties and, for necessity, and binding 
purposes he can validly alienate joint 
family properties. If in such cases a 
junior ‘member of the coparcenary claims 
a’ division of the properties contending 
the'alienations are not binding on‘him,he 
is not bound ‘to ask for the setting’ aside 
of the alienations made by the joint family 
manager., — 000 i -l 


i 7 [Para. 7.] 


{ i CE 4 a 1 { 4 
Where „the alienations questioned are 


by. a joint family manager, the plaintiff 
who questions the alienations need not 
pray for setting aside the alienations and 
the question of paying Court-fees under 
section 40 of the Madras Court-fees and 
Suits ‘Valuation Act does notarise. Ina 
case where the joint family manager alie- 
nates the family properties, even though 
the minor coparceners are also mentioned 
as parties to the document, that would 
not lead to the conclusion that,when the 
minor coparceners question the alienation, 
they would: be obliged to pray for setting 
aside the alienation.  [Para. 8.] 


Cases referred to: . 


Kandaswami Udayan v., Annamalai Pillai» 
(1948) 2 M.L.J. 130: 61 L.W. 637: A.I- 
R.1949 Mad. 105; Ramaswami Atyangar v- 
Rangachariar, (1940). 1,M.L.J. 32: LL.R. 
(1940) Mad. 259: 51 L.W., 11: A.LR. 
1940.Mad. 113.(F.B.); Sankaranarayana v. 
Kandaswami, J.L.R.. (1956) Mad. 1300: 
(1956) 2 .M.L.J: 411: ' 69. L.W. ,,686: 
ALL.R...,1956 Mad. 670 (F.B). ‘2 


Appeals against the decree of the Court of 


the Principal Subordinate Judge, Vellore : 


No: 108 of 1963." oe er 
D.K. Srinivasagopalan, for Appellant in 
A.S. No. 498 of 1969.° . . 

S. Thiagaraja' Ayyar and N. ‘Vanchinathan, 
for Respondentin A.S. No. 498° of 1969 


dated 15th April, 1969 in Original Suit 


and ‘Appellants in A.S. No. 536 of 1970. 
R. Shanmugham, K. Ramachandran, K.M. l 


Natarajan, V. Sridevan,: G. ` Masilamani, 
R. Balachandar, Rajand Raj, B. Soundara- 
pandian, R. Balasubramanaiam, K. Venkata- 
subbaraju and S.V. Jayaraman, for Respon- 
dents in A.S. No. 536 of 19.70. 


The Court delivered the' following 


JupGMENT:—These two appeals, arise out 
ofa suit for partition and separate posses- 


wd 


Į), 


\ 


y 


„Sion, attacking the alienations made, by 
' the; father of the ‘plaintiffs. „The: 

plaintifs: are the Sons of Guruswami Tye 
‘ the -first defendant i in the suit. : Vembu 
í Iyer, the second defendant, and Ayyasami 


t Lyer, the third defendant, are the elder 


te 


p oral. partition amongst,the three. brothers, 


‘brothers of the first defendant and they, are 
-same of the alienees of the propertics belon- 
ging to the family of the . first, defendant. 

[tis,common case, that there had been, an 


: namely the defendants 1 to 3,in 1943. It 
(is also notin dispute, that the first deten- 
' dant and his five- sons (the: plaintiffs) < con- 
‘stituted a Hindu joint family. ‘It owned 

‘certain, agricultural lands (in, “Mayuiam 

' Taluk, Thanjavur District, to, be , specific 
{in two villages, namely Melanallur and 

‘Arumozhi Devan villages. A It also owned 

two house’ properties: and some lands th 

'Tiruvannamalai.:' The properties situate 

in ‘Tiruvannamalai are described as 

items 1 ta 6.in, the A schedule to the plaint 
while . the, lands: in Mayuram, taluk, are 


described i in the B schedule as items 1 to. 


a4 ae doa. 


37 thereof. , TA 


2. The’ first detendant Started alienating - 
the properties’ fiom 1945 onwards, The 
first of the alienatidns was' under Exhibit 
B-1 dated'20th March, 1945, x Under, this 
document, the first; defendant sold items 
25 to 27 of the plaint B schedule to, the 
second. defendant ‘fora SUM | of Rs. Í; ‘700. 


Later, there had been several ‘dlienations 


by the first defendant and all t the ‘aliehees 
as ‘well: as, the subsequent alienees have 
been made parties td the Suit.” , 


3. ‘The plaintiss claitied a 5 joti share in 


all ‘the suit ‘properties ‘and, according: to 


them none of the alienations was binding 
on: them,, . Some ‘af the a ienées contested 
the. suit and n did’ not. 


w 
AS The: Court ‘below held that, all, the 
suit properties: are. joint family, properties 
and .that all the:,alienations. are fully 
supported by consideration ; but the Court 
further held that certain: alienations were 
not for binding purposes and that therefore 
the. plaintiffs are entitled to their’5/6th 
share in. the properties covered by., those 
alienations. In respect .of certain , other 
alienations, the Court accepted the ` case 
ofthe aliencesthatthe alienations were for _ 
binding purposes -and dismissed the suit 
regarding the, same, . The. ‘suit.had been, 
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filed in forma pauperis and the Court below 
has directed the plaintiffs to pay half the 
,Gourt-fee due on the plaint, the other half 
‘to: be, paid by the aliences who did not 
su cceed in proving , the pinding nature 
“of the. alienations., 


r a 
xz rT r i: 4 
t 


De EAS S. Nó, 498' of1969 i is filed n defen- 
‘dants 25 to 28 w who’ are the Tegal ' repre- 
‘sentatives: ‘of. the: second defendant ‘(he 
having diéd'during thé pendency of the 
suit) challenging the decision of the Gourt 
below’ ‘that the alienation under Exhibit 
B-T ‘conveying items 25 to27. of'plaint 
B Schedùlė is not binding on thé plaintiffs. 
“A\S.No . 536’ of 1970 is filed by the plain- 
tiffs against the dismissal of the suit in 
‘respect of four alienations, namely the one 
‘under Exhibit B-20, dated: 5th January, 
1954 . . {conveying | ‘item No, 1 ot plaint' A 
ischedule: to the ‘10th `` ‘defendant, ‘that 
‘urider Exhibit B- 23! dated ' 10th July; 
‘1953 conveyin#'item No: 2 of -plaint A 
schedule to the 9th ‘defendant,' that 
under Exhibit B-24 dated ast January 


Pr ieee 


Pan ah ‘conveying ina 29 and 30 of 
plaint B schedule to the T2th defendant. 


‘6: One’: of the: points raised by" the 
plaintifs: who.are the appellants in A:S. 

‘No, 536'of 1970 is that the Gourt below 
has: ‘wrongly directed the ‘plaintiffs -to 
value the claim 'under'section. 40 of ‘the 
‘Madras ` ‘Court-fees and Suits Valuation 
Act, 1955, : Originally ‘the « plaintiffs 
valued the suit under,section:37 (1).and 
the: Court-fee "payable was shown’ as 
Rs, 866.75, But the Court: held that the 
plaintiffs weré obliged tò šcekto set aside 
the Several alienations ‘and therefore sec- 
tion” 40 of'the Madras: Court-fees: and 
Suits ‘Valuation Act is attracted and that 
‘Court-fee' should be paid on-the''value - of 
the properties as contemplated under sec- 
tion 40.: ‘Then the plaint was.. amended 
showing the. value of the properties as 
found in the various sale-deeds, but later, 
óna check-slip issued: by the. Court-fee 
Examiner, the plaint came'to be furthe 

amended. showing the value of: the pros 
perties as: on the date of suit and - the 


Court-fee payable --has- swelled to 
Rs.. 4, 500 odd... e re Lg l ar t / TE . 
7. Mr. S. Thiagaraja Iyėi, ` : learned 


counsel ‘for the Plaintiffs-appellants con- 


~- 


$08 


tends that the view taken by the Gourt 
below that section 40 of the Court-fees 
and Suits Valuation Act is applicable to 
this case is not correct. I am of the view 
that the contention has to be upheld. 
It must be remembered that this is a 
.case where the alicnations were of joint 


. . family properties by the father-manager 


ofthe jointfamily. One isnotconcerned 
in this case abovt alienation of minors’ 
properties by their guardian acting on 
their behalf. Needless to point out that 
the joint family manager has authority 
to deal with the entire joint family pro- 
perties and, for necessity and binding pur- 
poses, he can validly alienate joint family 
properties. If in such cases, a junior 
member of the coparcenary claims a 
division of the properties contending 
that the alicnations are not binding on 
him, he is not bound to ask for the setting 
aside of the alienations made by the joint 
family manager. 


§. This position has been made clear in 
Kandaswami Udayan v. Annamalai Pillai}, 
which followed the full Bench decision in 
Ramaswami Aiyangar v. MRangachariar1 
Subba Rao, J., as he then was, held in 
Kandaswami Udayan v. Annamalai Pillat?, 
that where the plaintiffs instituted the 
suit for partition ofthe family properties 
alleging thatthe properties were the ances- 
tral properties of the plaintiff and their 
father and that the father alienated the 
properties, which alienations were not 
binding on the plaintif, they are only 
seeking to recover possession ignoring the 
alienations and thatthercfore it was in 
substance a suit for mere possession falling 
under section 7 (v) of the then Court-fees 
Act and the plaint was not leviable to 
Court-fee under section 7 (v7-A) of the 
said Act as amended in ‘Madtas. 
Section 7 (iv-4) of the earlier Act corres- 
ponds to section 40 of the present Act 
while section 7 (vì) corresponds to .section 
37 (1) of the present Act. As I said, this 
decision follows the Full Bench decision 
in Ramaswami Atyangar v. Rangachariar?, 
These are clear authorities for the pro- 

osition that where the alienations ques- 
tioned are by a joint family manager, the 
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plaintiffs who question the alienations 
need not pray forsetting aside the aliena- 
tions and the question of paying Court- 
fees undersection 40 of the Madras Gourt- 
fees and Svits Valuation Act does not 
arise. Only in a case where proper 
belonging to a minor is alienated by his 
guardian, the minor becomes eo nominee 
a party to the document and hence he is 
obliged to ask for setting aside the aliena- 
tion, In a case where the joint family 
manager alienates the family properties, 
even though the minor coparceners are 
alsa mentioned as parties to the document, 
that would: not lead to the conclusio 
that when the minor coparceners ques- 
tion the alienation, they would be oblige 
to pray for setting aside the alienation. 


9. In Sankaranarayana v. Kandasami 1, 
one of the questions referred to the Full! 
Bench was: 


“Is the position of a sale-deed executed 
by a father of the minor, as guardian 
of the minor son and not as manager 
of the joint family and head of the 
coparcenary, in any way different from 
the position of a sale-deed executed by 
the mother as guardian of the minor?”? 








At page 676, column 2, Govinda Menon, 


J., speaking for the Full Bench observed: 


“The cases cited at the Bar can be 
classified under two heads, namely those 
in which the minor’s properties are 
being dealt with by a guardian and the 
minor seeks a decision thatsuch dealings 
are not binding on him and secondly, 
those in which the father or the manager 
of the joint family purporting to deal 
with the family properties acts as 
the guardian of the minor, who is only 
one of the members of the joint family. 


It seems to us that in the former cases 
the minor is eo nominee a party to the 
transaction and he should seek to cancel 
the documentin which case court- fee 
has to be paid under section’ 7 (iv-A) 
ofthe Act. But where the minor was 
only a member of a joint family and 
the transaction is on behalf of the joint 
family, he could always ignore the 
transaction as not binding on-the family 
- andseek to recover possession.” 





1. I.U.R. (1956) Mad. 1300: (1956) 2 M.L.J. 


R. 
(1940) 1 M.L.J.32: A.I.R.1940 Mad. 113 (F.B.) 411; 69 L.W. 686: A.I.R. 1956 Mad. 670 (F.B.) 


we 
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10::. Therefore, the: Céurt.below. is. not 


right in holding that the. „prayer | in the, 


plaint has to be valued under section 40 of 
the ‘Court-fees and Suits, Valuation Act. 
‘That part of the decision: of the Court. 
below ‘is reversed and ‘I: hold that the 
Court-fee. payable: on the. plaint is only 
Rs. 866-75. as anginal saown by the 
Plaintiffs. . og 


11. Regerdine the alienations, I will firsé 
‘take up the alienation of items, 25 to 27 
of plaint B Schedule under Exhibit B-1. 
As Lsaid thatis the first, of the alienations 
and it is in. favour of the second defendant 
who is one of the elder’ brothers of the 
first defendant. It was at a time when 
all the properties were available. _ The 
document recites cash consideration of 
Rs. 1,700. “No purpose for the first defen- 
dant receiving cash and parting with the 
property is'mentioned in the:document. 
-It is now common ground that the family 
ofthe first defendantand the plaintiffs had 
-a , money lending business apart fromia 
Hotel business,at Tiruvannamalai.. At 
the time, of this sale the family, was small, 
only, the first plaintiff having been born. by 
then. | The case put forward by the: Sie! 
dadn and, then his. legal represen- 
tatives who are now the appellants in A.S. 
-No. 498 of 1969 is that the‘sum of Rs.1, 700 
was received by the first defendant under 
Exhibit B-1; for discharging debts incurred 
in connection with the funeral. of.‘ the 
the mother -of defendants 1ito3. Thispart : 
of the case has been rightly disbelieved by 
‘the. Court: below. -It may be .true that 
. mother of defendants 1 to3 had died some- 
time prior to the execution of Exhibit B-J, 
but. surely, there is no question of, the ° 
three brothers amongst themselves spend- 
-ing Rs. 5,000 to Rs. 6;000, towards funeral 
expenses, "Anyway when‘ it is admitted 
thatthe family- had a, money. lending ~ 
business apart from other properties,there 
is nothing to show that the first defendant -' 
had been obliged to borrow for thé funéral 
expenses ‘and that ' necessitated the sale 
of the’ said. items tothe second defendant 
winder Exhibit! B-1, ‘especially when there 
“was no other. commitment The. conclu- 
- sion of the Court below: thatthe. said - 
sale-is not binding ‘ on the other a 
ceners - “is HEBY: -© 
e ; re 
12, However; the Court: ‘below is nott 
_- fightin grantiñg a’ ‘decree in: favour: of the. 
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plaintiffs in, respect of those items for a 
5/6th'share. ‘It is common‘ground that 
plaintiffs .2 to 5 were not born when 
Exhibit B-1 Came; tobe executed: There 
was. controversy in the Court below, whe- 
ther the first plaintiff himself was born 
on that date. The second defendant had 
contended that -the first. plaintiff was 
also,born only subsequent to 20th March, 
1945, the date of Exhibit B-1. . But there 
is sufficient evidence to show that the 
first Plaintiff was in existence when exhi- 
bit B-1 came ‘to’ be executed. - In Exhi- 
bit, B-24 which is a sale deed in favour ‘of 
thé fourth ‘defendant, the plaintiff is shown 
asa ‘minot aged. 3 years and that docu- 
ment is dated 21st January, 1947.” That 
means the first plaintiff ought to have 
‘been borh éven prior to 20th March, 1945. 
Therefore the conclusion ‘of the Court 
‘bélow i that the, first plaintif was born even 
prior to ‘the execution of” Exhibit B-1 is 
correct. In fact,inthe grounds ofappeal 
in A. S. No.498 of 1969, no ground has been 
taken attacking the. (finding of the lower 
Court on this question, namely, whether 
the first plaintiff was born even prior to 
. Exhibit B-1..,On,,the contrary, : the 
grounds of. -appeal themselves proceed on 
“the basis, that the first plaintiff was born 
‘prior . to ‘Exhibit B-1, and that only plain- 
tiffs, 9° to'5 “were not in existence on the 
date, of Exhibit B-1. ” 


13.: rhat means, on. ‘that, date, the ¢o- 
parcenary ‘consisted of only the ‘first defen- 
dant and the first plaintiff. The first defen- 
 daùt` can, ‘validly alienate a half share as 
_on that date, for, if there had been a divi- 
sion between, him and the first plaintiff on 
that: date, the’ first defendant .would be 
entitled’ to a half sharé. _ Therefore, the 
‘Court’ _ below ought, to have granted a 
decree i in Tespect ¢ of items 25 to 27 of plaint 
Sis only for one half and not for 
5/6t 


14. i Another ‘error coramitted. by: ‘the 
A Court below.as far as the legal representa- 
tives of the second defendant are .con- 
-cerned is-about the payment of Court-fee., 
It has -generally directed all the aliences 
whose alienations. have been held to be 
„not binding or the plaintiffs, to pay half of 


-the total; ‘Court-fee payable on the plaint. 


, That i is not right. Each alience is interest- 
4,ed only... inthe property or properties 
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purchased byhim. Therefore; the pro- 
per direction should be that the appellants 
in A.S.No. 498 of 1969, namely the legal 
representatives of the second defendant 
who are now in possession ofitems 25 to 
27 of plaint B Schedule shall pay half the 
proportionate Court-fee payable in res- 
pect of those items. A.S.No. 498 of 1969 
has therefore to be partly allowed as indi- 
cated above. 


15. Coming to A‘S, No. 536 of 1970, the 
appeal filed by the plaintiffs, one is-con- 
cerned with four alienations. I shall first 
take up the alienation under Exhibit B-20 
dated 5th January, 1954 in favour of the 
10th defendant. Under that document, 
item No.1 -of plaint A Schedule which 
is a house property in Thiruvannamalai 
town. had been sold to the 10th deferidant 
for asum of. Rs. 2,500. The corsidera- 
tion for this sale is the discharge oftwo 
earlier mortgages, each for Rs. 1,000 and 
discharge of a promissory note’ debt to 
the extent of Rs. 500, the promissee being 
the 10th defendant himself. Exhibits 
B-21. and B-22, both of the year .1953, 
one in favour of the 10th defendant himself 
and the otherin favour ofa third party are 
the two earlier mortgages. Nothing 1s 
shown’ before . me that the said two mort- 
gages were not for binding purposes. 
Therefore under the sale deed, Exhibit 
B-20, a major part of the consideration, 
namely Rs. 2,000 had gone in discharge of 
antecedent binding debts of the family. 
The contention. of Mr. Tyagaraja Iyer, 
learned counsel for the plaintiffts-appel- 
lants, is that there is no acceptable evi- 
dence that there was a promissory note 
debt tothe extent of Rs. 500 and thatthe 
same came to be discharged by the sale of 
this property. Itis pointed “out thatifthe 
(10th defendant’s case that the promissory 

note debt is true, then he would be‘in 
a position ta produce the discharged pro- 
missory note. The 10th defendant as 
D.W. 7° has sworn tothe fact -that on the 
` execution of the sale-deed under Exhibit 
B-20 in his favour, he handed over the 
- promissory note for Rs. 500 with an 
endorsement of discharge tothe first defen- 
dant. Under the circumstances of the 
case, there is no reason why, this part of 
the evidence ofthe 10th defendant should 
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toa third party. - I was due to the 10th 
defendant, the alienee himself. . Therefore 
when the debtor sells his property and 
out of the consideration, the promissory 
note debt is discharged, it stands to rea- 
son that the firstdefendant insisted upon 
getting back the promissory note with 
the endorsement of discharge and accord- 
ingly the 10th defendant parted with the 
promissory note. 


16. Even though in the Court below it 
seems to have been contended that the 
property had not been sold for a proper 
price, such acontention is not raised before 
me as far as this alienation is concerned. 
I uphold that decision of the Court below 
regarding the sale in favour of the 10th 
defendant under Exhibit B-20: `.. - 


17.” Exhibit B-23 dated 10th July, 1953 
is a sale in favour of the 9th defendant 


‘under which item No. 2: of plaint A Sche- 


dule had been sold for a sum of Rs, 800. 
‘Thatis also a house propertyin Tiruvan- 
namalai. lt may -be noted that by the 
time this document came to be executed, 


‘the’ first defendant had been. obliged to 


alienate several other properties to third 


-parties, for’some reason-or other. The 
-recitals in this' document go to show that 
‘the first deféndant received -a ''cash con- 
“sideration of Rs, 800 in order'to meet the 


family expenses. That is what is spoken 
to by' the 9th defendant as D.W. 10: 
The Court’ below has analysed’the evi- 


` dence carefully and has'come to the con- 


clusion that the said -šale for a sum: of 
was ‘for necessity and’ binding 

In view of the fact that the 
document itself recites that the sale was 
for’ meeting the family expenses, I think 
the evidence ‘of the -9th ‘ defendant as 


“D.W. 10 in this regard can be accepted. 


The validity of this alienation also -is 


upheld.” . : Fl 
18. . Mr. Fyagaraja’ Lyer, seriously attack- 


ed the ‘alienation under + Exhibit B-24, 
dated 21st January, 1947. under which 
items 1 to-24 of B. Schedule (some of the 


lands in Mayuram taluk) had.-been sold 


to the fourth- defendant, The sale con- 


- sideration is Rs. 10,000. The extent of the 


land conveyed is 12acres 94} cents 
and it is classified wet. The contention 


* not be accepted, Itmust be remembered ’ is that considering the extent of-the.pro- 


that- the promissory note debt was not due 


perty which is nearly 15 acres, the con, 


I] 


sideration ot Rs: 10,000 in grossly inade-- 


quate. But the learned ‘counsel is not 
right in this respect, for, when the suit 
was filed in the year 196?, the value of ` 
these items has been shown only «as 
Rs. 20,000, Itis common knowledge that 


between 1947 and 1962, the price ofimmo- - 


vable properties including agricultural 
lands had sharply risen. If the said 
items were worth Rs. 20,000 in 19642, 
itis quite probable that the real value. 
of the same in 1947 was Rs. 10,000. 


19, Out of the total consideration of 
Rs. 10,000, Rs. 1,000 had heen received by 
the first defendant at the time of the agree- 
ment forsale and another sum of Rs. 5,000 
on the date of sale. The balance, namely 
Rs. 4,000 was allowed tobe with the. 
vendee and the document recites thatthe 
same may be paid over after the plaintiffs 
l and 2 (who were then born) attained 
majority, There is also another clause in 
the same document which says “that the: 
amount has to be’ paid by the vendee 
even earlier- and that-to the first defen-: 
dant himself if he offers sufficient security . 
for the said amount. -The-alienee had 
executed a promissory: note for the said: 
amount. On the promissory note, a suit 
was laid and it was ultimately compro- 
mised under which the-sum of Rs. 4,000 
was paid to the first defendant on taking 
immovable property SECUN: 


20. The document recites that the first 
defendant.sold the said item for investing 
the monies in his money-lending business, 

The question for consideration is whether 
the said sale could be supported on the 
ground of benefit tothefamily. As itis 
not the case’ of the alienee that the sate 
was not in order to discharge any antece- 
dent debts or to meet any. other family 
expenditure, the alienation cannot be 
supported on the ground of necessity. It 
can possibly be ‘supported only on‘ the: 
ground of benefit tothe family, It must 
be remembered that the lands sold under 
Exhibit B-24 are situated in Mayuram 
taluk in ‘Thanjavur. district while the 
family was living in: Tiruvannamalai 
about 150 miles away. Evidently; the 
lands were in possession of tenants and 
it is not unlikely that the first defendant. 
was not . able to get. proper income from 
these properties, As I. pointed out 
already, it is common ‘ground “that “the 
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family had a money-lending business,- It > 
was, also running a hotel at Tiruvanna- . 
malai. Under the above circumstances, ' 
if the first defendant thought that it would 
bein the interest of the family, if he con-’ 
verted the agricultural lands situate in 
Mayuram taluk into cash and put thesame - 
in the family business, it cannot be said 
that he-acted imprudently. s oo 


21. The properties purchased by the 


- tourth defendant have passed on to defen- ` 


dants 5 to 8 by subsequent alienations. 
Incidentally it may be noted that the, 
recitals of consideration in those sale-deeds 
also go to show that under Exhibit B- -24 
thefirst defendant got the proper- price; 
foritems 1 to 24 of plaint B Schedule. 
The conclusion of the Court below: is | 
therefore neu ‘regarding this alienation. 
also. . ee as 
22.. The only oiher denan with aiid 
I. am ‘concerned; in this. appeal is. under 
Exhibit B-16" dated:26th June, 1957: 
Under that document, items 29 and 30 of 
B Schedule whose total extent is I acre 65. 
cents, had been sold to the 12th defendant. 
for a sum.of-Rs. 2, 227.50. The docu- 
ment itself recites ` payment of cash con~ 
sideration. In this case it was riot con-. 
tended that the price was inadequate. ` 
However, the contention of Mr. Tyaga~ 
raja Iyer. is that from the very recitals i in 
the document it is evident that there ‘was 
neither necessity nor benefit and therefore” 
the alienation should not have been’ 
upheld, by the. Court below. The doéu- 
ment: simply | says that the sum ‘of 
Rs: 2,227.50 had -been received. by the 
vendor,namely the first defendant,in cash. 
The 12th defendant.has given evidence 
as D.W. 2 and the attéstérs to the docu- 
ment have given evidence as D.Ws. 5 and” 
6. The évidence of these witnesses is ‘that 
the | first defendant, had been obliged, to. 
sell the said two items-because of pressing- 
debts. It should be temnembéred that by, 
this time the family had grown and‘many 
of the family properties had beer: lost.* 
Itis their evidence that'in order to dis-, 
charge the several debts due by the family, 
the documient came tõ be executed. D: 
Ws., 5.and 6 are independent witnesses 
by all standing. Their evidence makes it 
clear that-the first defendant represented 


that he had pressin g family debts which he 
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had to.discharge.and the- sale was for that , 


purpose, -: The question is ‘whether -this 
evidence is to be accepted or-not. The, 
Court below which had the. opportunity: 
to see the witnesses in- the „witness box,,, 
after carefully assessing their .evidence 
has accepted-the same, to be-true. ,I do; 
not find;any reason ta differ.‘from the view., 
taken by the Court below. Itis true-that 
the purpose for which the same came to 
be executed is not stated in the document. 
itself, “But that circumstance is not-con=~ 
clusive’ and the évidénce of the indepen- 
dent witnesses cannot be rejected on that, 
score. “Therefore the said alienation’ has- 
PA e ge E waas 


1 aF if, 
also,.to be-upheld. 


e's 


ea | ail! ‘, 


23::"'The result is; A.S.No!'498 of 1969 is: 
De ats . = of ° i Ss 
partly allowed, in that the plaintiffs’ ‘are. 
entitléd ‘only to-a half! sharé-in items 25.’ 
to 27 of plaint: B Schedule and that the’ 
appellants (defendants 25 to 28) have to’. 
pay only half of the proportionate Gourt- 
fée-payable in respect ofthose items.” ASS 
Na. 536 `of. 1970. is. also partly’ allowed.i 
That is only. in respèct of the’ question, off 
Court-fee payable onithe plaint as ‘indica 
ted earlier. aa i E a NO. 
24, ‘The question of ‘Coùrt-tée has begr. 
taken as a’specific ground in this ' appeal 
and part of the subject-matter of the appeal 
i s thé difference bétween the real Cidurt-feé 
payable on, the plaint andthe ‘Court-fe¢, 
payable aè determined by the Gourt below. 
On this .part’of the "subjéct-matter ‘of’ 
the ‘appéal,’ thé, Gourt-fee payable i8’Rs.” 
273.50, whereas ia respect of the main part. 
of the ‘appeal; the Gourt-fee' payable. is 
Rs.’ 666.50. “As' the plaintiffs-appellants’ 
succeed regarding the question of, Court; 
fee, the sum of, Rs, 273.50 ,is’not: to be’ 
recoveréd from’ the. plaintiffs.” Nor is it, 
recavérable from any of the defendants, for 
the excess Court-fée came'to be detérmin-" 
ed by the Court below,‘not on objectioyis: 
raised by any of, the defendants. ~The’ 
Clourt-fee of Rs. 666!50’on' the appeal’ 
Memo. in A.S. Nò. 536 of 1970 -shall’ Be 
paid by the appellants therein...” a 
25, ‘The parties are:to bear. their respec» 
tive costs in both the appeals. . ' i 
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Eat { 4 eer KEDE . ba . . ky 
Madras Estates (Abolition and Conversion into 


" Ryotwart) Act (XXVI of 1948)—Noetifi- 


cation of estate under the Act—Enitire _ estate 
vests in, Government from notified date—Grant 
of patta- by concerned  Authority—Civil Court 
kasong jurisdiction to interfere— Vesting in 
Government, causes no discontinuity of adverse 
possession. ka co 
PEED Ory Stila Fas a i 
The; plaintiff-eppellant sued for a decla- 
ration; of his+itle,,to and recovery of 
possession, of;the suit properties-as heir 
to fone [T, the. original owner, who had 
died, in 1930.: The, lands were zamin 
lands.;. After the,;zamin, had been noti- 
fied,;and taken. over: by the Government 
under. Acti XXV of 1948, the plaintiff 
was granted a-patta,in respect of -the 
suit: lands, by, the. concerned ‘Authorities 
under, the:.Act.,,;Fhe plaintiff alleged 
that he had leased the propertiesin 1958 
to, the first -respondent for casuarina 
cultivation and that. the respondent had 
not given him his share of the crop. It . 
was found:on the evidence that the suiti. 
properties ‘had;:subsequent to T’s death, 
been soldin éxecution of a decree against 
himin'a small.cause suit of 1933 in the’ 
Poonamallée: ‘Munsif’s ‘Gourt : and. .pur- 
chased’. by-one :P who. freconveyed the 
properties:tó. the plaintiff’s wife and her 
brother; 4,»that. A sold:his half share. 
therein to:the first respondent, and there-. 
upon: the, plaintiff’s wife brought a suit 
in the Sub-Gourt, Chingleput, questioning 
the: validity of:.the: sale, that the suit 
ended in a-compromise:#nd 2 decree in 
terms théreof;was-passed on 12th August, 
1949: undér which ‘the present Suit items 
were allottedt6-the. first réspondent who, 
since then, wasiñ exclusive possession and’ 
enjoyment :of the: same,, perfecting a 
title byradverse .possession 2gainst the 
plaintiff. Inithese circumstances, 
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Heid, Patta having’been granted tothe 
plaintiff-2ppellant < underi’ the: provi- 
sions of Act XXVI of 1948 for the ‘suit 
lands and other: properties, itis not Open 
‘to the civil Gourt: to. examine: whether 
the appellant ‘had no: title to the. suit 
„lands and was not: entitled: to ‘the grant 
of ryotwari patta. Though:the title of 
-the appellant and his wifé:to:the proper- 
ties had been lost by reason of the Court 
sale held in execution of: the -decree 
obtained in the small cause. suit,:' the 
title to such properties had vested subse- 
quently in the Government :under the 
provisions of section ‘3 ofi Act XVI of 
1948 and the appellant had acquired 
title to the same, by the grant, of patta 


under the provisions of the. Act by the ' 
16 G19 ` 


the casuarina crop raised by the. respon- 


t. 


[Paras. 


Authorities. 
' ; ee ea) ee ee ia 
But the first respondent’s possession ‚Of 
the suit lands from the date of the. com- 
promise decree of 1949 had been adverse. 
The mere vesting of.the estate.in the 
Government. effected-. no discontinuity 

, in the possession of the firstrespondent 
and he must be held,to have.. perfected 


plaintiff-appellant. x. [Para. 20.] 
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` Appeal against the decree of the Subordi- 


næte Court, Chingleput in Appeal Suit 
No. 36 of 1972, preferred against tke 


‘decree of the Court of the District. Munsif 
‘of Kancheepuram in‘ Original} Suit No. 
r ` t 


782 of 1967. < i 


JS. ik. Ahmed Meeran and A. Abdul Hadi» 
ifor Appellant. ' ' | 


P. B. Anantkackari and T. N. Vallinayagam, 
‘for Respondents. ^ ,. ` 
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The Court delivered the following 
JUDGMEN?.—The ‘plaintiff, who failed 
in both the Courts below, is the appellant. 
He filed the suit for declaration of his 
title to the suit properties and recovery 
of possession thereof and a half share of 


dents. on’ ‘the suit properties alleged to 


-have been leased to the ist respondent 
or its value of Rs. 3,000. 


ERE 
2. The suit properties are 3 items of 


“lands, viz., I acre 71 cents comprised 
“in'-S. ‘No. 97/1 said to correspond to 
‘Painiash No. 248/D' forming item 1; 
his title by prescription against ,the ‘'5 
‘S! No. 88/2 said to correspond-to Paimash 
Nos. 22i' and 265 forming item 2;.and 
‘specific '13' acres 79 cents out of 44 acres 
_igcentscomprisedin Paimash Nos. 233, 
Q50/A, 250/B, 251,-252/B, 253, 255/B, 
'257/A,'257/B, 257/G and: 264 of Karun- 


acres 50 cents of land comprised in 


@ali' Village; Ponneri Taluk, Chingleput 


‘District,’ which -was ‘originally ‘a zamin 


estate and taken over ‘by the Govern- 


‘ment on 3rd January, 1951 under the 

‘provisions of ‘the Madras Estates (Aboli- 

“tion ‘and,-Conversion into Ryotwari) 

‘Act X XVE ofr948) - 6 tlhe ues 
oe ee ee oe 


ra 


Ns st i C a ‘ 7 t 
1.3. The appellant is the son of, one 


~~ - . - 
s 


crop estimated at 150 tons. He implea- 


‘ded the second respondent, .the widow 
- of the first respondent’s brother Vaidya- 


r 
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.lingamon the ground that she also put 
forward a‘claim to the suit properties. 


- 4. -Tae suit properties and other. proper- 
ties admittedly, belonged originally to 
Tippu Saheb. Those properties ‘appear 
to have been brought to sale subsequent 
‘to the death! of Tippu Saheb in execution | 
of a decree obtained against him'in’ Small 
Cause Suit: No. 19 of 1933 on the file.of 
‘ the District Munsif’s Court, Poonamallee, 
and sold to one Parthasarathi Mudaliar. 
The appellant’s wife-Ghouse Bi and Her 
brother Abdul Razack appear. to have 
` obta ined reconveyance Of the properties 
from : ‘the Gourt. ‘auction-purchaser ° 
Parthasarathi Mudaliar. Subse quently 
. the first. respondent obtained a sale in 
respect of a half share in those properties | 
from, Abdul Rizick under Exhibit B-6 
“dated 18th November, 1944. 
after the a ppellant’s ` wife Ghouse Bi 
filed O.S. No. 103 of 1947 in thé Sub- 
- Gourt, Chingleput, for a declaration 
_thatthes> le of the halfsha are of the proper- 
ties by Abdul Roigvck (the third defen- ` 
. dant in that suit) to;the first respondent ; 


" (the first defendant in that suit) was not | 


‘yalid:and binding on her and _that the - 
first respondent was not entitled to -be 
. in joint possession of the properties with 
‘her on the basis of that sale and also.for 
_ recovery of Rs, 3, 500 being, t the value. of 
` the casuarina alleged to have. been ‘cut 


- and removed by the first respondent and :! 
Exhibit. A-16 - 


Parthasarathi Mudaliar. 
is the, copy,of the plaint i in. that suit. 
. The parties iņ that suit entered into a - 
compromise (Exhibit B-1)- ‘and the com- 
r promise decree (Exhibit B-2) dated 12th : 
August, 1949 had been passed‘in- terms 
thereof, allotting certain properties to - 
` the first respondent. The properties had : 
bsén described in the plaint, Exhibit 
'‘A-10, by survey numbers though the 


zamin ‘estate had been taken over under : 


' the provisions of Act XX VI of 1948 only . 
on 3rd January,’ 1951 . and survey and -` 
‘settlement’ operations in respect‘ of the - 
‘estate could have commenced: only. 
` thereafter. But, | in’ the compromise 
"petition and. decree, Exhibits B-1 ‘and 
_B-2, the properties have been a ia 
_ only ‘by paimash numbers. ` 


ae : 
tog: 


.§.. The defence in the present suit was _. 


that the first respondent got.the present , 
-Suit.properties in the compromise decree 
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and has been-in exclusive possession arid 
enjoyment: of the. "properties since the 
date of the ‘compromise’ decree and had 
perfected his. title by adverse possession. 
The respondents denied the lease set up 
.by the appellant and. contended that 
ithe, patta for the suit properties granted 
‘to the appellant by the Settlement’Officer 
would not confer any rights on the appel- 
lant and will not affect the first respon- 
dent’s right'to the suit properties. They 
denied that the appellant was entitled 
-to anyshare in the casuarina crop and 
contended thatin any event the quantum 
of niésné profits .claimed was excessive. 


“6. On a consideration of the évidence 
placed before him the learned District 
-Munsit found. that the survey numbers 
-give in the’ ‘plaint, Exhibit A-10, in 
O.S. No. 103 of 1947 was a mistake for 
paimash numbers and held that the 
- properties allotted to the share of the 
first respondentin the compromise decree, 
Exhibit! B-2, are the present suit proper- 
‘ties, ' having ‘regard to the boundary 
He held that the civil 
/Qourt-has no jurisdiction to go into the 

uestion;: of the validity or otherwise of 
_the’ grant of patta by the Settlement 
Officer, but has jurisdiction to adjudi- 
cate upon competing claims to title -to 
the property and for possession of the 


. land. for which patta had been’ granted 


by the Settlement Officer and that ‘the 
‘first 7 respondent, has title’ to. the suit 
: property. ` He. ‘disbelieved the case .of 
. the. appellant, that the first. respondent 
(was: in, posséssion of. the suit properties 
AS; his:lessee and found that the first 
. respondent. had taken possession of the 
lands allottéd, to, him under Exhibit 
> Be? every prior, to the date of the alleged 
‘lease.in October, 1958, vig. „items I and 2 
in 1949, and item 3 in 1958, and had 
acquired title even by prescription to 
items; rand 2. On: these findings -he 
“dismissed the suit with costs. 


T On ` ‘appeal’ the learned Subordinate 
"Judge found that the first respondent has 
‘acquired title, -by “prescription even, to 
item, 3 and hè agreed with the learned 
‘District Munsif i in all other respects and 


‘dismissed t the appeal with costs. 


3. Now’ the learned counsel for the appel- 
lant, submits \that the’ suit lands are 
different, from: those allotted to the first 


~b 


it}. 


respondent under the compromise decree. 
Exhibit B-2, on the ground that bound- 
aries,’ extents and paimash ‘, numbers 
do nót tally, that on the abolition of the 
estate under the provisions of Act XXV1L. 
of 1948 ‘the suit properties ‘had vested 
in the Government under ‘the provisions 
of section 3 of that Act and, Patta No. 17 
had been granted to the appellant in 
respect of the properties by the Settlement 
Officer before whom the first respondent 
' had not made any claim for the grant of 
patta in his favour, and thé appellant, 
therefore, has title to the suit properties 
and that on the vesting of thesuit proper- 
ties in the Government on 3rd January, 
1951 the continuity of, possession’ of the 
first respondent had .been lost and he 
could not be held to havé' acquired title 
to the suit p ‘oparties by prescription. 


9. As already stated, the.lands had been 
described by ‘survey numbers in the 
plaint (Exhibit A-10) in O.S. No. 103 
of 1947 which had been filed by the 
appellant’s wife Ghouse Bi against the 
first respondent, Parthasarathi Mudaliar 
and Abdul Razack, who were defendants 
l'\to '3 ‘raspactively in that suit. The 
estate having been taken: over by the 
Government under -the provisions of 
Act XXVI of 1948 only on 3rd January, 
1951, survey and settlement Operations: 
could have commenced only- thereafter.’ 
Tae-2fore, it is clear, as observed by the 
learned District Munsif, that paimash: 
_ numbers have been wrongly mentioned 
as survey numbers: in Exhibit A-10.' 
This is-made clear by the fact that in: 
the compromise petition ' and “decree, 
Exhibits B-1' and B-2, dated i2th 
August, -1949/ only paimash numbers 
have been given. s 


10. The suit item 1 has been described j 
as I acre 68 cents comprised in Paimash ' 


_ No. 92/1 in Exhibit B-2, while it is stated | 
to be :r acre 71 cents in Paimash No. 


248/D. said to; correspond .to S. No.. 
97/t in the plaint.. The .suit!,item -2 
has .been described in Exhibit B-2 as: 
5 acres 22 cents comprised in Paimash: 
No. 82/2, while in the plaint it is stated 
to, be 5 acres §0 cents comprised in 


Paimash Nos..221 and 265 said to corres=:, 


pond to S. No. 88/2. The suit item 3.. 


as stated in-Exhibit B-2 to be 13 acres'' 


10 cents Out of 39 acres 68 cents compris- 
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ed in Paimash No. 90, while, as stated 
already, it is stated in the plaint to be 
13 acres 79 cents out of 44 acres 12 cents 
comprised in Peimash Nos. 233, 25c/A, 
a5c/B,' 251; 259/B,.253, 255/B, 257/A, 
257/B,.257/C ana 264. No doubt, there 
is some discrepancy in the extents and 
paimash numbers between the plaint 
and Exhibit B-g. ‘But the lezrned District 
Munsif has. considered the boundaries 
and extents with reference to the key 
list, Exhibit A-6, in paragraphs 7 and 8 
ofthis judgment and found that the suit 
items 1, 2:and 3 correspond to item 2, and 
3 respectively in Exhibit B-2. With 
regard ‘to item 1 he has fourid -that the 
northern boundary in the plaint is given 
as S. No. 96 belonging to the first respon- 
dent and in Exhibit B-2 as the first res- 
pondent’s land, that the eastern boun- 
dary’ of item 1 is given in the plaint as 
S. No. gz:and in Exhibit B-2 as item 3 
which, according to ‘the key list Exhibit 
A-6, is S.-No. 92, that the western 
boundary is given in ‘the plaint as 
Buckingham Canal‘and backwater and 
in Exhibit’ B-2 as Buckingham Canal, 
and that the southern boundary is not 
given in Exhibit B-2, and he has observed’ 
that three-out of the four boundaries in 
regard -to item -: tally.: With regard to 
the suit item 2- the learned District 
Münsif hes found that item 1 in Exhibit 
B-2 should‘be-S. No: 88/2 corresponding 
to suit item 2,-that the eastern bouridary 
is given in the plaint, as- poramboke 
battai -and in Exhibit B-2 as battai 
poramboke, that the‘ southern boundary 
is given in 'the plaint as Chinthamani 
Eswarar Koil lands and battai and in 
Exhibit B-2 as‘ poramboke’ battai and ` 
Chinthamani Eswarar Koil land and 
battai, that the northern boundary is 
givén inthe plaint,as backwater and in 
Exhibit B-2 as Buckingham Canal and 
the ‘first respondent’s land and that the 

western boundary is given in the plaint 
as S. No. 89 belonging to the first respon- 
dent ‘and backwater and in Exhibit 
B-2 as the first respondent’s land, and 
he has observed that the boundaries of 
item 2 given in the plaint and Exhibit 


. B-2 tally. With regard to the suit item 


3 the learned District Munsif has found 
that the western boundary, according to 
the plaint, is parts of S. Nos. 97/1, 96 and 
93 and in Exhibit B-2 as item 2. therein 
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corresponding to S. No. 97/1; .that the 
southern boundary is given in the plaint 
as battai and in Exhibit B-2 as battai 
poramboke leading .to Kuppam, that. 
the northern boundary. is given in ‘the 
plaint as:S. No. 96 belonging to! the 
first respondent and. a portion of S. No. 
92 and in Exhibit B-2 as the first respon- 
dent’s land bearing Paimash' No. :g1. 
(a mistake for S. No. 91) and that thie 
eastern boundary-is given in the plaint 
as S. No. 92 and in Exhibit B-2 as the! 
balance of Paimash No. go (a. mistake 
for 92) belonging to Ghouse Bi’ and he. 
has observed that the boundaries of 
item 3 tally, consequently be held that 
the suit properties had been allotted to 
the first respondent in the compromise 
decree, Exhibit B-2. : : 


11. The learned Subordinate Judge has 
considered this question in paragraph 9 
of his judgment and has observed that 
he is*‘convinced that the -present suit 
properties had been allotted to-the first 
respondent in the compromise - decree, 
Exhibit B-2. The learned counsel” for 
the appellant submitted that there are 
some variations in. the extents, and 
boundaries; but he admitted fairly that 
the discrepancies cannot be stated to be 
pronounced. The Courts below; have 
found, on the basis of the., boundaries 
and the key list, :Exhibit- A-6, that the 
suit properties had been allotted, tọ the 
first respondent in the compromise, 
decree, Exhibit B-2. This is a finding 


on a question of fact and it cannot be. 


interfered with ia this second appeal. 


12. The learned counsel for the appel- 
lant submitted that the appellant’s 


father Tippu Saheb was the inamdar and- 


the suit lands were his pannei lands and 
contended that after the estate had beer 
taken Over by the Government on 3rd 
January, 1951 under the -provisions of 
Act XXVI of 1948, Patta No. 17 has been 


granted to the appellant in respect of, 


the suit lands and that it is not open’ tò 


the respondent to contend that the appel- 


lant has no title to the same having 
regard to the provisions of that Act. 
Section 3 (b) of the Act vests in the 
Government free from all encumbrances 
with effect on and from the notified date 
and save as otherwise. expressly provided 
in that Act the entire estate, including 


4 
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all communal lands, porambokes, other 
non-ryoti lands, etc. Section’ 3 (c) ‘of 
the Act declares that all rights’ and. 
interests created in or. over the estate 
before the notified date by the principal 
or any Other landholder, shall as against 
the Government cease and. determine. 
Section 3, (d) provides for the Govern- 
ment taking possession of’ the. estate 
forthwith after removing any obstruction 
that may be offered, as wellas all accounts, 
registers, pattas, muchalikas, maps, 
plans and other documents relating to 
the estate which the Government may 
require for. the administration thereof. 
No doubt the proviso lays down that the 
Government, shall not dispossess any 
person of any land in the estate in respect 
of which they consider that he is prima 
facie entitled to a ryotwari patta, if 
such person is a ryot; pending the deci- 
sion of the :Settlement Officer as to 
whether he is actually entitled. to such 
patta; and if such person is a Jandholder 
Pending the decision of the Settlement 
Officer ‘and the.’Tribunal on appeal, if 
any, to it as to. whether he is actually. 
entitled to such. petta. ‘Ryoti land” 
according to clause (16) under section 3: 
of the Madras Estates Land Act: (L of 
1908) means. ‘cultivable land-in an éstate 
other ,than private land but does not 
include beds and. bunds of tanks, etc.” 
Therefore, as contended by the learned. 
counsel, for the appellant, pannai lands. 
of the inamdar would fall .within the 
category of ‘other non-ryoti lands’ men- 
tioned in section 3 (5) of Act XXVI of 
1948. Section 11 of Act XXVI- of 1948 
provides for every_ryot‘in ar estate with 
effect on and from the notified date being: 
entitled to a ryotwari patta in respect of 
all ryoti land which, immediately before 
the -notified date, would properly be: 
included .or ought to have been properly . 
included in’ his holding, andare not 
either lanka. lands or lands in respect of 
which a'landholder or some other person 
is entitled to a ryotwari patta under any 
other provision. of the Act; and also to 
all lanka-Jands in his occupation immedi- 
ately before the notified date, such lands. 
having been in his possession or in occu- 
pation of his predecessors-in-title conti- 
nuously from the first of July, 1939. 
The proviso to section 11 Jays down that 
no person who had been admitted into: 


; 19 


„possession ‘of any land by a landholder 
on or aftér the first of July, 1945 shall, 
except-where the Government may other- 
wise direct, be entitled’ to a ryotwari 
patta in respect of’such: land. Section 
12 of Act XXVI of 1948'provides that 
in 2 case Of zamindari estate the land- 
holder shall, with effect on and from the 
notified date, be entitled to a ryotwari 
patta in respect of all lands, including 
Janka lands, which belonged to him as 
private land within the meaning of 
section 3, clause (10) (a) of the -Estates 
Land Act........ etc. , Section 15 of 
Act XXVI of -1948' provides for the 
Settlement Officer examining the nature 
and history of all landsin respect of which 
the land-holder clairns ryotwari patta 
under sections 12, 13‘or 14, as the case 
may be, and deciding in respect of which 
lands the claim shall be allowed, and 
also provides for an appeal against his 
decision to the Tribunal. Section 56 
of Act XXVI of 1948 has been omitted 
by the Amendment Act’ XXXVI of 
1958. But section 64:C of Act XXVI 
of 1948 lays down that any order passed 
by the Government ‘or other authority 
under the Act in respect of matters to be 
determined for the purposes of the Act 
shall, subject only to any appeal or revi- 
sion provided by or under’ the Act be 
final, and declares that no ‘such order 
shall be liable to be questioned in any 
Court of law. we 


13.’ The learned counsel for the appel- 
lant relied- upon the ‘decision of 
Anantanarayanan, J. as ‘lie then was 
in The State ‘of Madras v. Chockalingam 
Ghketttart, and submitted that the eftect 
of the taking over‘of the estate-is to vest 
in the Government free of all encumbran= 
ces the entire estate, including all com- 
munal lands, poramboke lands, other 
non-ryoti lands, etc., subject to such 
rights in the ryot or inamdar as are pro- 
vided for in the Act. The. learned 
Judge has observed in that decision. 


“IL have already referred to section 3 
(2) and 3 (c), under which the entire 
estate in vested in the Government free 
of all encumbrances; and all rights 
and interests created before the noti- 
fied date cease, and are terminated as 
a 
1. (1962) 2 M.L.J. 231. 
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the entire estate had ‘vested 
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‘against. ‘the . Government. .. Under 
'section’’3° (d), the ‘(Government are 


‘‘entitled:: to 1take possession of' the 


‘estate and:connected records, but. they 


“.are not to. dispossess any person, if, 
~ prima facie, he is considered ‘entitled 


. to patta’. That the-eftect of section 3 


£ ig to vest the entire estate in the Govern- 
~ ment: including: ryoty -lands, pannai 


~ lands, buildings and every other kind’ 
_ of interest except as specifically saved. 
under thé provisions of the: Act, is a` 
` proposition beyond controversy or dis- 


-’. pute. .It is sufficient to refer here to 


thé Bench decision in Marimuthu Pillar 
V. Krishna -Foshi1' and Lakskmipathy . 
1 Nayakar v.Staté of Madras®.”” ` 


The learned counsel for the respondents. 
did not contend that this is not the eftect 
of the notification of the estate under the 
provisions of Act XX VI of 1948.. There- 
fore, | agree with the learned counsel] for 


the appellant that with effect on and from 
the notified date, viz., 3rd January, 1951, 
in -the 


Government" 


14. . The Tearned counsel for-the respon- 


dents relied upon some decisions, which 
will be referred to presently, and- sub- 
mitted that the respondents were not 


aware Of the grant of patta to the. appel- 
lant after- the notification of the estate 
under, the Act and that as the properties 
had been. lost, by the Court sale held in 


execution of the. decree obtained against 


the,appellant’s father Tippu Saheb in the 
said Smal] Cause Suit No. 19 of -1933 on 


the file of the District Munsif?s Court, 


Poonamallee, the grant of patta to.the 
appellant.is not valid and binding and 
that it has not resulted in the loss of the 


firsi respondent’s title to the suit proper- 
ties. 
the learned: counsel for the respondents 


The. first decision: relied upon by 


is Of Ramachandra ‘Lyer, J., as he then 
was, in $oosai Udayar v. Andiyappan 
Ambalam’, which -arose out of certain 


suits which had been filed for recovery of 
possession. The plaintifts in those suits 
contended that the kudiwaram rights 





1. ` (1958) 1 M.L.J.273 171 L.W. 197: 1.L.R 
(1958) Mad. 564 : A.I.R. 1958 Mad: 441. 

2. I.L.R.(1959) Mad.915: 72 L.W. 505: 
(1959) 2 M.L.J.254: A.I.R. 1960 Mad 15. 


3. (1958) 71 L.W.857: (1959) TM.L.J. 195 
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in the lands vestedin them; and the defen- 
dants therein, who were cultivating the 
jands under them, trespassed into the 
lands between January, 1948 and May, 
1950. - The: defendants 'in those suits 
asserted title to and possession of the kudi- 
waram in themselves and contended that 
the villagesin question had been notified 
under Act XX VI of 1948 and the Govern- 
ment had become the owner and that 
the civil Gourt had no jurisdiction to’ go 
into the question of title. The question 
whether the civil Court has jurisdiction 
to try the suits was decided as a prelimi- 
nary issue and the trial Gourt heldin 
favour of the defendants while the-lower 
appellate Court held .dgainst.:. them. 
Ramachandra Iyer, J., as he then was, 
observed in his judgment : : 

. © The effect of these provisions is that 
all the rights of, the landholder, ryots, 
inamdars and: other persons interested 
in the erstwhile estate would cease on a 

. notification being made..under the Act 
and the entire estate would vest in the 
‘Government absolutely. The estate 

_ having thus vested in the Government 
it should normally be open to it to dis- 
pose of the lands as it pleased, but the 
statute itself regulated: '2s-to how it 
should be disposed of. As -regards 
ryoti lands, private lands etc., in the 
village the tenure was changed from one 
under the family to ryotwari system 
under the. Government, and ryotwari 
pattas are tobe issued to the ryots in 
respect- of their holdings:and-to the 
jandholder in respect of ‘the private 
lands. The right’to obtain such: patta 
is regulated by the provisionsin the 
statute. Exclusion ofthe Civil Court’s 

- jurisdiction cannot by implication he 

held to by morethan what is-neces- 

- sary for working’out the rights created 
by the statute. If for instance the 
determination as to who was the lawful 
ryot of'a holding becomes necéssary for 

- the grant of-a patta under the Act, 

- that would be within the exclusive 
jurisdiction of the Tribunals, under the 

Act. A person should not,- for the 
purpose of obtaining a; ryotwari patta 
be enabled to get a declaration of his 
title to’ kudiwaram, so..as‘to‘force the 
Tribunals*under-the Act-to: grant the 
patta to‘him, as the duty of deciding 
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that.question isinvestedin the Tribunal; 
If, however,that determination becomes 
relevant for deciding any other issue 
between the parties in a civil suit, there 
can be no ekclusion of jurisdiction of 
the civil Gourt.’ 3 oe 


In Secretary of State for India v.. Mask and 
Company}, the Privy Gouncil stated it as 
settled law that the exclusion of the juris- 
diction of the civil Gourtis not to be re- 
adilyinferred butthatsuch exclusion must 
be explicitly expressed or clearlyimplied. 
Generally speaking the question as to who 
was the lawful ryot of a holding cannot 
have any practical’ importance after the 
estate has been taken.over except for the 
purpose of the grant of the ryotwari patta. 
That perhaps is the reason why the deter- 
mination of the question is provided for by 
section 56. But if the relief claimed in a 
civil Court is not whatis created or grant- 
ed by the Act, e.g., the right to-obtain a 
patta, but a civil right the ‘jurisdiction 
of the civil Court which always existed, 
cannot be held to be ousted as the. statute 
does not either expressly or impliedly 
extinguish such rights. lt may be that 
for the grant of such relief the question to 
be decided is as to who was the ryot of a 
holding. ‘Such a, determination would 
necessarily be incidental and cannot be 
deemed to be impliedly excluded by 
section 56. There is no provision in the 
Act to stay all suits which involve the 
determination of the question as to who 
was the lawful ryot of a holding or one to 
refer that issue to the statutory Tribunals 
for adjudication and to dispose of the suit 
on receipt of a finding from such Tri- 
bunals. I am not able to see anything 
on principle orin the terms of the Act to 
hold thatthe civil Court has been render- 
ed powerless to-decide a necessary issue 

etween the parties though such an issue 
is One contemplated under section 56, 
for the purpose of deciding rights other 
than those created or provided for by the 
Act. ln my Opinion that view is support- 
ed by authority. In Chingurupat: Venkata- 
subba v. Ravi Pontnia®, theré’was a dispute 
as to the right to possession of certain 





1, IL:R. (1940) Mad. 599: (1940) 2 M.L.J, 
140:761:A.222:52L.W.1 "A.I.R.1940 P:C.105, 
2. (1957) An.L.T.670:.(1957) 2 An.W.R.204, 
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lands. ` One of the issues involved in the 


case Was as to’which of the parties was 


entitled to, à patta from’ the landholder. 
Chandra Reddi, J. (as he then was), 


held that the civil Gourt.could certainly 


take cognizance of suits in which title to 
the holding forming part of an estate is 
“put in issue as relief of possession and 
mesne: profits could not be granted 
by the Settlement .Officer, they- being 
beyond: his competence and within 
the purview’ of civl] Courts. This 
„question was considered by a Bench 
of the Andhra High Courtin Appanna v. 
Sri Ramamurthi?. ln that case-a dispute 
arose as to the arrears of rent ofa holding 
and also as to who was the lawful ryot. 
‘Subba Rao, G.J. (as he then was) held 
that the reliefs prayed for came within 
the provisions Of section 56 of the Madras 
Act XXVI of 1948 and that a suit was 
-beyond the cognisance of the civil Court. 
In: Ramayya.'v. Brakmayya?, it was held 
thatthe right to obtain ryotwari patta 
: can be enforced only before the special 
forum setup: under the Act’ and that 
relief cannot’ directly. or indirectly. be 


sought elsewhere ‘and that the Act does ° 


not prohibit the. grant of reliefs in 


regard to other rights flowing from : 


Possession etc. 
ers 


15. In the instant case the relief claim- 
-ed..is one of. possession. Neither -the 
- Settlement .Officer. nor the Tribunal has 
any jurisdiction to grant.such a. relief. 
~ lt may be that for the purpose of granting 

relief the question whether which of the 
: parties had kudivaram rights may have 

to be incidentally decided but such inci- 
' dental decision.is only to -give relief as 
` to possession and cannot bind the Settle- 
ment Officer or the Tribunal when they 
‘have. to decide that question: under the 
‘Act. Ultimately the learned Judgeheld 
that the civil Court had: jurisdiction to 
entertain the suits for possession. - 
it ap: 


16. Inthe present caseitis seen from the 
` dchitta extract (Exhibit A-1) that patta 
No. 17 had been granted to the appel- 
lant for the suit lands and other proper- 
ities, therefore it is not open tothe civil 

Gourt directly or indirectly to go into 
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2. A.I.R. 1958 Andh: Pra.7100. 


SHUKUR 2. SUNDARA’MUDALIAR (Varadarajan, J.) 


339 


that question and. find out whether th¢ 
appellant had no. title to the suit. lands 
and was- not entitled'to the grant of ryot- 
wari patta.' ae 


17. The next decision relied only by the 
learned counsel for: the respondents 
is that of Ramamurti, J. in Sanjeen 
Naicker v. Shanmuga Udayar', where the 
learned Judge has observed : 


t ta ' a i A 
«Phe principles laid down in the deci- 
sions of this Gourt in Soosai Udayar v. 
Andiyappan® and Krisknaswami Thevar v. 
Perumal Konar?, would’ clearly govern 
despité section 64-G.. Itis unnécessary 
to dišcuss those cases in detail as the 
principle enunciated in those decisions 
is clear, że., only when the Revenue 
Authorities can grant a particular relief 
their décisions “would become final 
to that limited. extent. :But if the 
Revenue Authorities cannot ‘grant a 
particular relief, namely, relief of pos- 
session and declaration of title or relief 
of injunction, the, orders passed or the 
decisions rendered, by the authorities 
concerned under section 64-0 of Madras 
Act XXVI of 1948 cannot operate asa 
bdr to the civil Court entertaining the 
suit and adjudicating upon such dis- 
' puted questions which, are out of the 
purview of the authorities functioning 
_ under the Act.” y, 


~ 


The learned: Judge himself has held 
that the, authority . constituted 
under , Act: XXVI of 1948 ` càn grant 
a. relief and his „decision would 
become final. to that limited . extent. 
The ryọtwari patta No..17°for the suit 
lands had been granted to 'the appellant 
in the present case, as already: stated. 
lf Ramamurti,. J., has heldin that deci- 
sion that merely because the relief ‘of 
possession and damages.also have been 


. prayed for it is open to the civil Gourt to 


consider whether the plaintiff had no 
title to the 'suit. lands and’ whether the 


_grant of patta ta'the plaintiff by the 


authority constituted under Act XX VI of 
1948 is nOt proper; with respect I am 
unable _to agree, having regard’ to the 





1, (1965) 2M.U.J.204. | 
2. (1959),1 M.L.J. 195 : (1958) 71 L.W. 857° 
3, (1961) k M.L.J. 168}. i 
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fact that in Ramajya-v. Brakmayya! and 
Appanna v. Sri Ramamurthy®, ‘referred -to 
in the decision of Ramachandra Iyer, J. 
(as he then was), in Soosat Udayar v. Andi- 
yappan Ambalam®, it has been held that 
the right to obtain ryotwari patta cam be 
enforced only: before the special forum 
Set up under the Act and.that the relief 
cannot directly or. indirectly be sought 
elsewhere, though the Act does not prohi- 
bit the grant of reliefs by the civil Courts 
in regard to other rights flowing from 
possession, etc. ngi 

18. The third decision’ relied’ upon, by 
the learned counsel for the respondents 
is of Natesan, J: in Arumugam Chettiar v. 
Subramaniam Chettiar4. The land in dis- 
pute in that case was in an inam village 
which had been taken over by the Govern- 
‘ment under Act XXVI of 1948 on ‘Ist 
October, 1951. The'suit was for’ declar- 
tion of title and injunction or in the 
alternative for possession. ‘The land was 
admittedly pannai land in an estate and 
patta had already been issued to the first 
defendant in that suit. The case of the 
plaintiff in that suit was that there was an 
exchange of lands bétween the plaintiff 
and his father on the one hand ‘and the 


first defendant on` the other’ 6n 33rd . 


‘October, 1941 and that in the exchange 
the plaintiff obtained the suit lands from 
the first defendant and hé was in conti- 
nuous possession of the land since the'land 
was dispossessed by the first defendant 
onlyin July, 1961. The plaintiff’s appli- 
cation for grant of a patta under section 
13 of XXVI of 1948 had been rejected 
by the Settlement Officer on the' ground 
that patta had already been -granted to 
the first defendant. Admittedly there 


were deeds ofexchange between the plain- ` 


tiff and his father on the one hand and the 
first defendant on the other. But -they 
were unstamped and the -first defendant 


contended that they were cancelled ' 


immediately after they were exe- 
cuted. The defence that the 
exchange . was cancelled had been 


rejected by the .CGourts below and 
it was found that the plaintiff wasin 
possession from 23rd October, 1941 until 


ee ee 
A.I.R. 1958Andh, Pra. 100. 

(1958) 1 An. W.R. 420. 

(1959) 1M.L.J.195 $71.L.W. 857. 
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he was dispossessed-in July, 1961. .The 


contention urged before Natesan, J., was 


that the civil Gourt had no jurisdiction 


to entertain a claimi of titlé to ‘pannai 
lands. The learned. Judge has. observed : 


? n 5 z 
. “ There are two: answers to this objec- 
tion: (1) the suit‘is not for the grant of 
patta, a matter within: the exclusive 
jurisdiction of the authorities-under the 
` Act, and (2) the plaintiff’s acquisition 
of title as against the defendant:1 is by 
uninterrupted possession, prescription, 
completed no .doubt subsequent.’ to 
the taking over of the ‘estate by the 


Government. Reliance is placed for 
barring the jurisdiction of the civil! 
Court on section 64-CG'of the «Act 
where it -is provided that any 


order passed by the: Government or 
other authority: under the Actinrespect 
of matters to be determined for the 
purposes of the-Act'shall, subjeét only- 
to appeal or revision provided. by- 
or under the Act be final and that no 
such order’ shall be liable to be ques-- 
tioned in any Gourt of law. The first 
answer to this plea is, that the relevant 
sections do not provide for-and are not 
intended ‘to give an adjudication as: 
to the owernship of pannai land 
between rival claimants.’’ 


po? 


‘Natesan, J., has extracted in his judg- 
‘ment the following observation made by 


Ramachandra lyer, J. (as he'then was), 


in Krisknaswami Thevar v. Perumal Konar? 


r 


‘It may be noticed that under section 
15 itis Only the nature and character 
of the land that has got to be decided 
by the special machinery created by 
the Act. Patta would be given to the 
landholder if the land is of the category 


mentioned in sections 12 to 14. Butif” 


there are rival claims to the title of.the 
landholder himself, there would be no 
power in the Settlement Officer or the 
Tribunal to adjudicate as to .who 
among them would have a preferential 
right.’ l `. 


The learned Judge has observed that patta 
is only a bill. ln ryotwari areas it may 
be so. It cannot be mere bill when the: 


re 


1. (1961) 1-M.L.J. 168. 


ri 


1). 


patta is issued, for'the first time by the' 


authorities constituted under Act XXVI 
of 1948 after the estate had vested'in thè 
Government under the provisions of that 
Act. With respect, it.is not possible to 
agree with the view of Natesan, J., that 
the civil Court has jurisdiction to go into 
the question of the correctness or other- 
wise of the grant of patta by the Settle- 
ment Officer in a civil suit, ifin that suit 
reliefs which could not be granted by the 
authority constituted- under the Act of 
XXVI of 1948 are also prayed for, having 
regard to the decision in Ramayya v. 
Brakmayyatand Appanna v. Sri Ramamurthy? 
referred to above. Itis necessary, in this 
connection, to note the decision of 
Kailasam, J., in ‘Ratnasabhapathy Servai v. 
Sannasi Ambalagaran3. Tn’ that case the 
patta had Been granted to the zamindar 
and the defendants contended that the 
lands were ryoti lands which were in the 
possession of themselves and their pre- 
decessors and were not the pannai lands 
of the zamindar and that-the grant of 
patta to the zamindar was without going 
to the mèrits and-was invalid and: not 
final-and binding on them. ‘The learned 
Judge kas held that the decision‘ of the 
Settlement Officer, which had not been 
appealed against, regarding the nature 
of the land in a notified estate by the 
grant Of ryotwari patta is final and that 
the civil Gourt has no jurisdiction to go 
anto that question.’ -` : :7 


fa 


3 


he title of the appellant and his wife to 
the properties had been lost by the 
Court-sale held in exeoution of the 
decree obtained in. the Small Cause 
Suit. No. 19 of 1933, -on the 
file of the District Munsif’s Court, 
Poonamallee, the title to the pro- 
perties had subsequently vested in the 
Government’ under the ‘‘provisions | of 
section 3 of Act XXVI of 1948 and the 


19. Undet the circumstances, though 


appellant has acquired title to the proper-" 


ties by the grant of patta under the provi- 
sion of that Act By the authorities consti- 
tuted under that Act, and this cannot be 
questioned in the civil Court. 


1 ` 
4 





er 
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20. Though the estate had vested in the 
Government under the provisions of 
section 3 of the Act, the Government had 
no right to dispossess any person of any 
land in the estate in respect of which the 
Government considered that he is prima- 
facie entitled to a ryotwari patta having 
regard to the proviso to section 3 of that 
Act. The Court below has found that the 
first respondént has been in possession of 
the suit properties since the date of the 
compromise decree (Exhibit B-z) passed 
on 12th August, 1949. The appellant 
has admitted in paragraph 4 of the plaint 
that the suit properties were originally 
included in Patta Nos. 10-A and 10-B 
issued to Tippu Saheb and has stated that 
those pattas were granted to him after his 
death. The kachayat book (Exhibit B-3) 
produced by the respondent shows that 
the first respondent hes paid kist for patta 
Nos. 1a-A and 10-B for faslis 1360 to 
1368 and for Patta No. 17 in faslis 1371, 
137% and 1375 and that the second res- 
pondent has paid kist for Patta No. 17 in 
faslis 1371 to 1373 and 1375. The res- 
pondent had thus paid-kist for the suit 
lands right from 1950. Their case that 
the first respondent had been the appel- 
lant’s lessee has been disbelieved by both 
the Gourts below. The first respondent’s 
possession of the suit lends from the cate 
of the compromise decree (Exhibit B-2) 
has been adverse:and it is not possible to 
accept the contention of the learned 
counsel for the appellant, that the mere 
vesting Of the’ estate had resulted in the 
discontinuity of possession of the first res- 
pondent, especially having regard to the 
proviso to section 3 under which the 
Government - shell, not dispossess eny 
person ofany land in the-estate in respect 
Of which they consider that he is prima 
facie entitled to;a ryotwari patta. There 
is, therefore, no reason to interfere with 
the concurrent finding that the first.res- 
pondent has acquired title by. prescription 
in respect of items 1‘and 2 and that of the 
lower appellate Court.that he has acquir- 
ed title by prescription even to item 3 of 
the suit properties, Q . . %2 > 


21. The second appeal, therefore, fails 
and is dismissed with costs. No leave. 


R.S. Appeal dismissed . 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. i 


PRESENT :—T. Ramaprasdda Rao, J. 


Karmagam Petitioner” 


U. 


Jayaseelam Chettiar and others 
Respondents. 


Provincial Insolvency Act (V of 1920), section 
10 ({)—Debtor’s petition for adjudication as 
insolvent on ground of inability to pay debts 
— Creditor alleging possession of assets—Peti- 
tion keld not bona fide— Dismissal of applica- 
tion on a priori consideration not valid. 


Expression of inability by the debtor to 
pay his debts cannot lightlybe disregarded 
by Courts ‘on a priori considerations. 
The Provincial Insolvency Act itself pres- 
cribes the procedure to be followed on the 
date when such an application for adjudi- 
cation is set for hearing. The proviso to 
section 24 (1) (a) of the Act creating a 
bar against any further evidence in case 
there are prima facie grounds to believe 
that the debtor is unable'to pay his debts 
has some significance. The statement 
of the debtor that he was not able to pay 
the decree debt is suficient prima facie 
proof that-he wants to be adjudicated 
on that ground. The Provincial Insol- 
vency Act does not enable the Court to 
dismiss such application on a priori con, 
sideiations. [Para 1.7 


Case referred to :— 


Cehatrapat Singk Dugar v. Khwarag Singh 
Lachmiram, (1917) 1.L.R. 44 Cal. 535: 
(1971) 32 M.L.j. 1: 44 LA. 11: 39 I.C. 
788: A.LR. 1916 P.G. 64. - 


Petition under section 75 (Provincial 
Insolvency Act, praying the. High Court 
to revise theorder of the District Court 
Bast Thanjavur at Nagapattinam, dated 
3rd December,r974 and madein C.M.A. 
No. 60 of 1973 (I.P. No. 5 of 1972, 
Sub-Court, Nagapattinam). 


R. Harikesavan, for Petitioner. 


K. Sengottzan, for Respondent. 
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The Court made -the following 


Orver.—The Court below oughtnot to 
have dismissed the petitioner’s application 
for adjudication as'an insolvent under sec- 
tion 10 (r) of the -Provincial Insolvency 
Act, 1920. The petitioner’s case in his 
petition was that he has incurred Ioans 
in cultivation and agricultural operations. 
and incurred debts to the tune of Rs. 
7,200 which isinclusive of a decree debt . 
admittedly obtained against him by one 
of his creditors who is the first respondent 
in the application filed in the lower 
Court. Itis notin dispute that the first 
respondent obtained a decree in O.S. No. 
418 of 1971 On the file of the District 
Munsif’s Court, Nagapattinam and that 
he has levied execution against him and. 
obtained also an order of arrest in execu- 
tion of the ‘decree. Consequent upon 
such harassment by his creditors and his. 
inability to pay the debts disclosed by.- 
him in the schedule to the petition, the 
petitioner camé to Gourt with an applica- 
tion for voluntary adjudication, of himself 
as an insolvent. Excepting the first 
respondent, Other creditors did not con- 
test. The first respondent’s case was 
that the debts disclosed by the petitioner 
other than the decree debt owing by him 
to the first respondent, were not true and 
genuine. According to the first respon- 
dent the petitioner is a rich mirasudar 
and that he owns amongst other things, a 
flour mill at Nagapattinam. He would 
contend that there has been an obvious. 
suppression of such assets by. the peti- 
tioner and thattherefore the petition has 
to be dismissed. The learned Sub-Judge’™ 
found that the petitioner owed the decree 
debt. But he would accept the first 
respondent’s case that the petitioner Owns , 


a running flour mill besides a building” .- 


and that as the petitioner is running the 
same, he should be presumed to be the- 
owner thereof. The case of the petitioner 
in thé lower Courts and before me is that ~ 
the mill does not belong to him and it is 
not one Of his assets. Nevertheless the 
Courts below found that the petition 
was not a bona fide one and dismissed the 
application for adjudication. lt is as 
against this the present. Civil Revision 
Petition has been filed. The applica- 
tion for adjudication made by the debtor 
and initiated on his own volition is one 
which has to be scrutinised and disposed 


II} 


of in accordance’ with the provisions of 
the Provincial Insolvency Act as this is 
arising under that Act. . When a person 
who claims himself to be a debtor wants 
to badge himself as an insolvent by invok- 
ing the process of law and stating that he: 
is unable to pay his debts to his creditors, 
then such an Overt expression of inability 
on the part of the debtor cannot lightly 
be disregarded by Courts on a prion 
considerations. In the instant case the 
firts respondent has not only obtained a 
decree, but in execution he is seeking to 
arrest the petitioner. Obviously in order 
to avert an arrest and also for the reason 
that he was unable to pay his debts, 
the petitioner has filed the present appli- 
cation under section 12‘of the Provincial 
Insolvency-Act. The petition contains 
the contents which an insolvency petition 
should contain and the act of insolvency 
thereto is‘that he is unable to pay his 
debts. The first respondent, as creditor, 
opposes this on the ground that there has 
not been a true and full disclosure of 
the assets of the petitioner. In particular 
his case is that the flour mill in Naga- 
pattinam, is:an asset ‘belonging to the 
petitioner and'he having ‘not disclosed the 
same, Should be deemed to have presented 
this application without any bona fides 
and that therefore the application. merits 
dismissal. But the Act itself prescribes 
the procedure:to be followed on the date 
when such an application is set for hearing. 
It says under proviso to section 24 (r) (a) 
of the Proyincial Insolvency: Act that 
where the dabtoris the petitioner, hė shall, 
for the purpose of proving.his inability 
to pay his debts, be required to furnish 
only such proof as to. satisfy the Court 
{that there are prima ‘facie grounds for 


~: ‘tbelieving, the same and the Court,if and 


“ [when so, satisfied, shall not be bound to 
hear any further evidence thereon. The 
legal interdict created by the language in 
the proviso as above in the matter of 
creation of a bar to ‘hear -any further 
evidence in case there are prima facie 
grounds tO beliéve that the debtor .is 
unable to pay his debts, has some signi- 
ficance. As in the instant case, if a 
creditor puis forward a story that- the 
‘pétitioner-debtor is possessed ‘of assets, 

‘it proves that at that stage, it would not 
“be necessary for the Court to hear any 
further evidence thereon, if it is satisfied 
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about the inability of the debtor to paf 
hisdebts. Nofurther proof of inability to 
pay one’s debts is his necessary then his 
own “solemn: affirmation: . This might 
appear to be a general observation. In 
the particular case, there is admittedly a 
decree as against the petitioner which is 
more than Rs. 500. ‘The petitioner says 
that he is unable to pay. his debts. Prima 
facie,therefore, there are grounds to believe 
the sameinthe sense that the petitioner 
is seeking for a voluntary adjudication 
and for the self-imposition of a badge of 
insolvency on kim on the ground that he 
is unable to pay such debts at that stage; 
it appears to me that the Court-is not 
bound to enter into any further investiga- 
tion and much less hear any;furthèr evi- 
dence on the opulence or the ability of 
the petitioner to pay hiş debts. What the. 
first respondentis attempting to do in this 
case is to disprove the allegation that the 
petitioner is:ùnable to pzy his debts by 
stating that tht petitioner is possessed of 
assets to wit, flour millin Nagapattinam. 
Apart from the facts that the petitioner is 
disclaiming such an asset‘and is asserting 
that it is not his,-it would be beyond. the 
scope oftheinquiry2s contemplated in the 
proviso as above for the Court’to’‘embark 
upor such an investigation-to, find ulti- 
mately .whether the petitioner is abletor 
unable to pay his debts. As already 
stated, this statement of the debtor tlrat| 
he was not able to pay the decree debti 
which is notin dispute, is-sufficient primal 
facie proof that he wants to be adjudicated| 
-on thet ground. The lower Court mis- 
directed itself in causing a superficial 
inquiry to,be held about the ownership 
of the Mill and ultimately to-come to the 
conclusion that the petition is not.a bona 
-fide one»: The provisions-of the Provin- 
cial Insolvency Act, 1920 did not enable} 
the Court to dismiss such application on} 
such a prioriconsiderations. In Cekatrapat} 
Singk Dugar v. Khwrag Singh Lackmiram}) 
it.is said thatif any such situation arises, 
the stage:at which the Court can. visit 
the petitioner with any alleged -conse-- 
quences of any misconduct of the debtor, 
is when the debtor applies for ‘discharge 
and not on the initial proceedings, when. 


t 
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an application under the :Actis made by 
the debtor himself:to be declared as an 
insolvent.. Ifsuch an inquiry is contem- 
plated, the Act should have specifically 
providedforit. Ithasnot. The reason 
appears to be obvious.: The Official 
Receiver who would come into the 
picture after adjudication and who re- 
presents the body of creditors, would 
necessarily investigate into the question 
for the benefit of the creditors and if any 
asset has been’ screened by the debtor, 
he would bring the same into the pool for 
tthe purpose of division’ amongst the body 
of creditors: For this and for the reasons 
already stated, the lower Courts failed 
to ‘exercise jurisdiction in law and had 
committed an apparent error in’ having 
dismissed the application for voluntary 
. adjudication. The civil revision petitio: 
as allowed. No order as to costs. : 


R.S. 


Petition allowed. 
| i 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 


PRESENT ure Varadarajan, 7. na 


— 





Mariarputham - Nadachia Arputha 


Mary Afipéellant® 
v. y ; 
‘George and another "i ‘Respondents. 


‘Civil Procedure Code (V-of 1908), section g— 
Suit: for demarcation: öf boundaries. and for 
.damages—Decreed' by trial Court: and first 
appellate Court—Second Appeal by first defen- 
dant—Appeal allowed—Proper remedy is suit 
-for declaration of title and for mandatory ingunc- 
tion. Pai - | z 


ve 


The plaintiffs who owned S. No. 4212 
filed-a: suit for demarcation of the boun- 
-daries and construction of a boundary 
-wall between S. No. 4212 and S. No. 4211 

and for damages for removing coconuts 
-plucked from a tree alleged to bein S.No. 

4212, The trial Court: decreed the suit 

and awarded damages‘for the removal of 
«coconuts. The first appellate Court also 

a 


6th February; 1976. 
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held in favour of the plaintiffs. On 
second appeal, 2 


Held: The proper course was for the res- 
pondents (plaintiffs) to have asked for 
declaration oftheir title and for possession 
if the appellant and the second defendant 
had trespassed into any portion of S. No: 
4212 and for a mandatory injunction for 
the restoration of the bund if the bund 
hadin fact been removed by the appellant 
and the second defendant as alleged in 
the plaint. They should kave asked for a 
permanent injunction ‘restraining the, 
appellant and the second defendant from 
interferingwiththeirright to put up a bund 
on their property if they had interfered 
with the respondents’ right to put up a 
bund. The respondents had not done 
any of these things. Under the circum- 
stances, the suit for demarcation of boun- 
daries was not maintainable and section 
9 of the Code of Givil Procedure cannot 
help. [Para. 10.7] 


Cases referred to :' 


Kavasji Jamshetjiv. Hormasji Nassarvanjishet, 
(1905) I.L.R. 29.Bom. 73 ;. Appayya Banga 
v. Koraga, (1931) 69 M.L.J- 85°: 129 I.C. 
451 : 32 L.W. 957: ALR.'1931 Mad. 
19; Miller v. Warmington, (1830) 1 
J. & K.484 ; Speer v. Crawter, (1817) 2 
Merivale 410°; Rayappan v. Yagappan 
Nadar, (1958) K.L.T. 955 : (1958) K.L.J. 
1177. eo 


Appeal against the decree of the Court of 
the Subordinate Judge, Padmanabha- 
puram, in Appeal Suit No..255 of 1970, 
dated 21st March, 1972 preferred against 
the decree of the Court of the Principal 
District Munsif of Padmanabhapuram in 
O.S. No. 367 of 1967. 


P. Ananthakrishnan N air, for Appellant. 


K. Sreekumaran Nair, for Respondent. 


The Gourt delivered, the following 


JUDGMENT.—The first defendant who fail- 
ed in both the Courts below is the appel- 
lant. The respondents filed the suit for 
demarcation of the boundaries between 
S. Nos. 4212 and 4911 of Valvachagoshtam 
Village, Kalkulam Taluk, and for putting 
up the northern boundary wall'of S. No. 
421% at the cost of the appellant and the 
second’ defendant and for recovery ef 
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Rs, 10 asdamages in respect of the coc0n. 
Nuts taken away from the tree standing on 
S. No. 4212, S. No. 4212 belonging to 
the respondents lies south of S. No. 4911 
belonging to the appellant. The case 
of the respondents was that there was-a 
bund separating the two fields and 
that it was removed by the appellant and 
the second defendant on 92nd May, 1967 
and that the appellant took away cocoa- 
nuts valued at Rs. 10 from the aforesaid 
cocoznut tree. ss ki 


2. The defence was that on the southern 
boundary of the appellant’s propert 
bearing S. No. 4211, there is a small bund, 
now in ruins, and that itis used as a foot- 
path and that the appellant did not re- 
move any bund and there is no necessity 
to restore any bund or wall. . The appèl- 
lant claimed the cocoanut tree as her own 
and contended that the respondents are 
not in possession of any cOcOanut tree. 
She further contended that the land in her 
possession is higher in level than the res- 
pondents’ land and thet even if any 
portion of S.-No. 4212 is included in that 
higher level land’ the respondents have 
lost their title to that property by: her 
adverse pOsséssion. ` 3 


3.. The trial Court appointed a Commis- 
sioner for making local inspection and 
filing a report. Tne learned Gommis- 
sioner filed his report (Exhibit A-3) arid 
plan (Exhibit A-4). He has filed a 
second report (Exhibit B-2) and plan 
(Exhibit B-3). According to his first 
report the cocoanut tree from which the 
appellant is stated to have removed some 
cocoanuts stands on S. No..4913. But 
according to the subsequent report (Exhi- 
bit B-2) that cocoanut tree stands on 
S. No. 4211. The trial Court accepted 
the first report of the Commissioner 
(Exhibit A-3) and did not-place any 
reliance On the second report (Exhibit 
B-2) and found. incidentally that the 
appellant has not acquired title to- the 
cocoanut tree Or any portion of- S. No. 
431% By adverse possession that as ‘the 
appellant was claiming the disputed 
cocoanut tree, she would have removed 
the fence “as alleged’? and that the 
northern boundary wall should be putin 
accordance with the first report of the 
Commissioner (Exhibit A-3) at the cost 
of both the parties. The learned District 
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Munsif further found that the appellant 
had removed.7o cocoanuts from the cocoa- 
nut tree and that the respondents are 
entitled to damages of-Rs. 10. ‘On these 
findings he decreed the suit as prayed for 


‘with costs. _ 


4. The ‘appellant took the matter in 
appeal. Thelower appellate Court found 
that no mud kasala separated the two 
fields and no bund had beén removed by 
the appellant and the second defendant 
and that the respondents should put. up, 
the boundary line-at their cost ‘on their 
property bearing “S. No. : 4212. The 
learned Judge agreed with the, learned 
District Munsif that:the ‘cocoanut tree 
stood on the respondents’ land bearing 
S. No. 491% but differed from-the learned 
District Munsif and held that there was 
no proofthat the appellant and the second 
defendant plucked any, cocoanut thére- 
from. However, the learned Judge has 
granted a decree declaring that the res- 
pondents are entitled to put up a boun- 
dary iņ their extent at their own cost 
demarcating their survey -number 4212 
from the northern survey number 4311 
as per the Commissioner’s plan Exhibit 
A-4 and thus modified the trial Court's 
decree and dismissed the appeal. 


5. The .respondents have alleged in 
paragraph 3 of the plaint „that S. ‘Nos. 
4211 and 4212 were Separated by a bund 
and that the appellant and the-second 
defendant: removed it on 2nd May, 
1967. On this allegation what the res- 
pondents should have prayed for was a 
mandatory injunction directing the resto- 
ration of the alléged bund,. Butin prayer 
‘A’ there is no reference to any. bund, 
and.what has been asked for is a decree 
for putting up the northern boundary wall 
for S. No. 4212 through Court at the 
common expense, of both the parties 
along the line: marked‘F-E-D in the plaint 
sketch. There is .no reference: in any 
other part of the plaint to any boundary 
wall and as already stated reference has 
been made in paragraph 3 of the plaint 
only to both the survey numbers. > As a 
matter of fact the existence of a bund 
between the two fields has-been admitted 
in the:written statement of the first defen- 
dant. The particulars of the wall.claimed 
in prayer ‘A? to be‘put up, namely, 
whether itis a granite” wall or:a 
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brick wall ora mud wall, whether 
it is a granite and cement mortar 
wall or granite and lime mortar wall'or 
granite in mud wall or whether it is a 
brick in cement or brick in lime mortar 
or brickin mud wall or the dimensions of 
the wall, viz., its height and thickness have 
not been mentioned. The plaint prayer 
‘A’ is therefore very vague. , 


6. Now thelearned counsel for the appel- 
lant invites my attention toa Bench 
decision of the Bombay High Gourt in 
Kavasji Jamsetjiv. Hormasji Nassarvanjishet+ 
and of Madhavan Nair, J., in Appayya 
Banga v. Koraga? and submits that a suit 
for demarcation of the boundaries cf the 
properties is not maintainable. The pra- 
yer in the plaint in the Bombay case was 
to recover from the defendants possession 
. by, severance and demarcation of 2 
acres and 37 gunthas of land out of the 
area described in the plaint allowing the 
‘defendants to retain possession of as much 
land thereout as they. could possibly 
retain consistently with it. The learned 
Judges have extracted the following obser- 
vations of Lord Eldon in Miller v. War- 
mington®, in their decision : 


‘ But if the difficulty.of finding the 
boundaries were established, it is clear 
- the plaintiff does not stand in a predica- 
ment that gives him a right to apply for 
a commission. This is. the case of 
persons claiming by an adverse title; 
there is no connection between them 
to serve as a foundation for the Court 
. to proceed on in ordering a commis- 
gion. The subject was very Luminously 
considered. by the late Master of the 
. Rolls in Speer v. Grawter4; and that 
case has settled that you must lay a 
foundation for this species of relief, 
not merely by showing that the Boun- 
daries are confused, but that the con- 
fusion has arisen from some misconduct 
on the part of the defendant, or those 
under whom he claims of which you 
. have a right to complain, and which 
renders it incumbent on him to co- 
. Operate in re-establishing them. But 
ee 
1. (1905) 29 I.L.R. Bom. 73. 
2. (1931) 60 M.L.J. 85: 129 I.G. 451: 32 
L.W. 957 : A.I.R. 1931 Mad. 19. 
3. (1820) 1 Jac.& W. 484 at 492. 
- &. (1817) 2 Merivale 410 at 417. 
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- the Court will not interfere between 
independent proprietors, and confusion 
of boundaries per se is no ground to 
support such a bill.’’ 


After extracting this observation the learn- 
ed Judges have observed that in that 
case the litiganis were independent 
proprietors and it was impossible to 
regard them as individuals having 
such relations the one to the other 
as would entitle them to treat, the 
whole of the land intheir 
as a common fund capable of adjust- 
ment in such a way as to enable them to 
give 4/22 of the whole to one and the 
remaining 18/22 to the other, and thatin 
their opinion the plaintiff in that case 
had not shown a sufficient equity in him- 
self as against the defendants in the suit, 
more especially when regard is to-be had 
to the findings of fect by the lower 
appellate Court. 


7, This decision has been referred to in 
the aforesaid decision of Madhavan Nair, 
J. and the principle laid down in thet 
decision has been accepted by the learned 
Judge who has observed thatin his opinion 
the principle in a case of confusion of 
boundaries the Courts will not interfere 
unless some equity is super-induced by 
the act of the parties:has ‘to be applied 
with reference to the special features of 
each case. The learned Judge has, no 
doubt, added that he does not think 
that the principles enunciated in that case 
preclude the Courts from interfering in 
cases where obviously refusal to interfere 
will cause injustice to the plaintiff on 
account of misconduct on the part of the 
defendant with respect to property. - 


8. The learned counsel for the respon” 
dents relies upon the decision of Varada- 
raja Iyengar, J., in Rayappan v. Yagappan 
Nadar!, That was a case where the suit 
was for putting up a boundary wall 
between the plaintiff’s northern plot and 
the defendant’s southern plot and to 
remove portion ofitem 2 building belong- 
ing to the defendant to the extent it 
abuts into, the plaintiff’s plot. The 
plaint averred that there existed no com- 
mon boundary and that the parties were 
not aware that item 2 had made at the 





1. 1958 K.L.J. 1177: 1958 K.L.T. 959, 


possession . 


h 


IT] 


time of its construction an incursion into 
the plaintiff’s plot. The plaintiff had 
got the property measured by the Taluk 
Office and the defendant’s refusal to 
* abide by it had rendered the suit neces- 
sary. The question as to how far Courts 
will entertain a suit for resolving a con- 
fusion of bouridaries when the plaintiff 
is unable to say what exactly was his 
_ property was canvassed before the learned 
Judge, who has observed : | 


‘¢ The rule in these cases is well settle 

. by a long line of English authorities 
that as between the independent pro- 
prietors, confusion of boundaries per se 
does not furnish a ground for Court’s 
interposition unless some equity is 
superinduced by the act of parties as 
some particular circumstances of fraud 
or confusion where one party has 
ploughed too near the other or the like.’ 


The learned Judge further observed that 
the mere fact that the boundary in 
betweén is not fixed does not mean that 
there is a confusion within the meaning 
of the rule. . o 


9 This decision fer from helping thé 
respondents would support the conten- 
tion raised by the Jearned counsel for the 
appellant on the basis of the aforesat 
two decisions. 


lto. The respondents should have asked 
for declaration oftheir title and for posses- 
sion if the appellant and the second defen- 
dant had trespassed into any portion of 
S. No. 4212 and they should have asked 
for a mandatory injunction as already 
stated, for the restoration of the bund if 
the bund hadin fact been removed by the 
appellant and the second defendant, 2s 
alleged in the plaint. They should have 
asked for a permanent injunction res- 
training the appellant and the second 
defendant from interfering with ‘their 
right to put up a bund on their property 
ifthey hadinterfered with the respondent’s 
right to put up the bund. The respon- 
dents have not done any of thése things 
and have merely asked for demarcation 
of the boundaries and construction of 2 
boundary wall between the two proper- 
ties and have sought to recover damages 
of Rs. 10 on the assumption that the cocoa- 
nut tree from which cocoanuts are alleged 
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to have: been plucked by the appellant’ 
standsin S. No. 4212 and isin their posses- 
sion. Under the circumstances, I agree 
with the learned counsel for the appellant 
and find that the suit for demarcation of 
the boundaries is not maintainable and 
section 9 of the Code of Civil Procedure, 
relied upon by the learned counsel: for 
the respondents will not help them. 


11. The learned counsel for the appel- 
lant rightly submits that the lower Court 
having found that the appellant and the 
second defendant had not removed any 
bund and that the appellant has not 
plucked any cocoanuts from the cocoanut 
tree, the appeal should have been allowed 
and the suit should have been dismissed 
the very cause ofaction for the-suit having 
been found against by the lower'appellate 
Court: This submission is well-founded. 
The lower Court having found tlte very 
cause of action alleged by the respondents 
to have not been established by the evi- 
dence, he should have straightaway dis- 
missed the suit ‘and not granted a decree 
allowing the respondents to raise a boun- 
dary wall on their own property bearing 
S. No. 4212 at their. own cost in.accor- 
dance with the Commissioner’s . plan 
Exhibit A-4. \ 


12. The second appeal’ is therefore 
allowed with costs throughout and the suit 
is dismissed. No leave. - | 


S.J. 


Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—A. Varadarajan, f. 


Perfaswamy Muthiriar '.. Appellants 
v. 
Palaniammal s Responden ts, 


Partition—Purchaser from a co-owner—Suit 
for partition—Not entitled to mesne profits from 
other co-owner until allatment is mtade—Absence 
of allegation regarding income—Relief of 
accounting could not be granted. | ) 


. , : \ 
The only right of a purchaser of a co. 
parcener’sinterest in joint family property. 


*S.A,No. 1343 0f 1972, 3rd November, 1975. 
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is to sue for pxrtition and ask for allotment 
to him of that which on partition might 
be found to fall to the share of the co- 
p2rcener whose share he has purchased. 
The purchaser is entitled to possession, 
only after allotment is mde ìn the parti- 
tion suit, and he is not entitled to profits 
until then. [ Para. 4.] 


In the absence of any allegation in the 
plaint that the co-owner in possession was 
deriving any.income from the property, no: 
relief of accounting could be granted. 

[Para. 4.] 
Cases referred to: 


Nandula Bhavani Sankaram v. Saladi Man- 
gamma, (1948) 2 .M.L.J. 412: 61 L.W. 
677: A.1.R. 1949 Mad. 208; Nagendram 
v. Appayya, LL:R. (1947) Mad. 763: 
60 L.W. 8: (1947) 1 M.L.J. 15 § ADR. 
1947 Mad. 285 ; Satyanarayana v. Nara- 
simka, (1966) 1 S.C.R. 628 : (1967) 1 S. 
G.J. 110: A.I.R. 1966 S.C. 470; Sokeskwar 
Mukerjee v. Bhħubeskwar. Prasad Narain, 
(1953) 2 M. L.J. 789: 1953 S.C.J. 700: 


67 L.W 1: 1954 S.C.R. 177: A.L.R. 1953 
S.G. 487. a eae 


Appeal against the decree of the Court of 
the Subordinate Judge, Tiruchirapalli in 
Appeal Suit No. 238 of 1970, preferred 
against the decree of the Court of the 
District Munsif of Karur in Original Suit 
No. 974 of 1964. T 


FP. Srinivasan, for Appellant. 


K. Stroabkhaumntn and T.R. Mani, for Res” 
pondents. | 


The Court delivered the following 


JUDGMENT.—The second defendant, wh° 
is the son of the first defendant, is the 
appellant. The .resporident, who pur- 
chased the ‘A’ schedule property, a 
vacant site, from the first defendant, filed 
the suit for genera] partition of the ‘B’ 
schedule properties and allotment of the 
*‘A’schedule property to her share and also 
for the relief of accounting from 13th 
October, 1962, the date of the purchase 
of the‘ A’ schedule property from the first 
defendant for a sum of Rs. 2,500. The 
first defendant did not contest the suit. 
The appellant’s contention was that the 
proper Court-fee has not been paid and 
that the appellant was not liable to 
account for profits. The respondent paid 
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additional Court-fee of Rs. 158 and 
both the Courts below have found that 
the Court-fee paid thereafter was correct. 
The learned District Munsif granted a 
decree of partition as prayed for and 
also for accounting from 12th October, 
1962, without any discussion, although 
the appellant has contended that he is not 
liable for the profits claimed by the res- 
pondent, which would mean that the 
respondent was not entitled to any relief 
of accounting as against him: 


2. The learned Subordinate Judge has 
observed łn his judgment that under law 
one co-owner in Occupation of the pro- 
pertyis bound to account for theincome of 
the seme to the other, who is out of posses- 
sion and, therefore, it is plain that the 
and defendant--ppellant has to account 
to the plaintiff for the income of the pro- 
perty. 


3. The learned counsel for the’ appel- 
lant relies upon the decision in Nandula 
Bhavani Sankaram v. Saladi Mangamma and 
others, and contends that Court-fee has 
to be paid on the value of the alienee 
coparcener’s sharein the property. That 
decision arose Out of an application for 
amendment of the pleint and is not in 
point. In the decision referred to in the 
trial Courts judgment (Nagendram v. 
Appayya*) it has been held specifically, 
that the alienee could in no sense be des- 
cribed as a person in joint possession 
actually or even constructively along with 
the other members of the family and that 
ithe proper course On transposition of the 
‘original plaintiff as a defendant is to call 
upon the transferee-plaintiff to pay ad 
valorem Court-fee on the share of the 
properties which he was claiming. In 
view Of the decision cited, I agree with 
the finding of the Court below regarding 
the Court-fee. 


4, Admittedly, the ‘A’ schedule pro“ 
pertyisavacantsite. There isno allega” 
tion in the plaint that any income was 
‘derived from that property. Jn the 
absence of any allegation that the appel- 
lant was deriving any income from the 





1: (1948) 2 M.L.J. 412 : 61 L.W. 677: A.LR 
1949 Mad. 208. 

LL.R. (1947) Mad. 763: 60 L.W. 8: 
(1947) 1 M.L.J.15: A.J,R. 1947 Mad, 285, 
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‘ A’ schedule property, no reliefof account- 

ing cOuld be granted against the appel- 
lant.. The learned Subordinate Judge 
has observed in his judgment that under 
law One co-owner in Occupation of the 
property is bound to account for the 
income from the property to the other 
who is Out of possession end that it is 
therefore, plain that the appellant has to 
account to the respondent for the income 
from the property. This view is erro- 
neous, having regard to the facts of this 
case, where the respondent is a stranger- 
purchaser. The Supreme Court has 
observed in Satyanarayana v. Narasimka? 
thus : 


s Now it is well settled that the pur- 
chaser of a coparcener’s interest in 
joint family property is not entitled to 
possession of what he has purchased. 
His only right is to sue for partition of 
the property and ask for allotment to 
him of that which on partition might 
be found to fall to the share of the co- 
parcener whose share he had purchased. 
His right to possession would date from 
the period when a specific allotment 
was mòde in his favour: Sokeskwar 
Mukherjee v. Baubeskwar Prasad Narain?, 
It would, therefore, follow that Sivayya 
was not entitled to possession till a 
partition had been made.” 


Therefore, I find that the respondent is 
entitled to possession only after allotment 
iS made in the partition suit and he is 
not entitled to profits until then. 


5. The appeals, therefore, allowed only 
in respect of the relief of accounting and 
is Otherwise dismissed, but without costs. 
No leave. 


R.S. Appeal allowed. 





1. (1966) 1 S.C.R.628 : (1967) 1 S.C.J. 110: 
(1967) 1 An.W.R. (S.C.) 29: (1967) 1 M.L.J. 
(S.C.) 29 : A.I.R. 1966 S.C. 470. 

2. 1953 S.C.J. 700: (1953) 2.M.L.J. 789: 
67 L.W. 1 : A.L.R. 1953 S,C, 487; 1954 S,G,R, 
177, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—A. Varadarajan, F. 


Kathaperumtal Pillai Appellant * 


U. 


Murugesam Pillai and another | 
Respondents, 


Transfer of Property Act (IV of 1882), section 
52—Specific performance—Suit for possession 
—Agricultural lands—Purckased from Court 
in execution of compromise decree for specific 
performance—Land leased pending suit—Pur- 
chaser whetker entitled ta possession against 
tenarts—.Tenants not entitled to Benefits under 
ie Nadu Cultivating Tenants Protection 
ct. 


Though ordinarily the act of leasing of 
ageicultural lands might be an act of 
mansgement of the property and the 
title to the property continued with the 
defendant, in a suit for specific perfor- 

ance until a sale deed had been obtain- 
ed by the plaintiffin that suitin pursu- 
ance ofa decree obtained by him, having 
regard to the fact that certain rights in 
agricultura] lands had been conferred on 
tenants by the Tamil Nodu Cultivating 
Tenants Protection Act, a lease in such 
a case would be affected by the doctrine 
of lis pendens under section 52 of the 
Transfer of Property Act. Therefore, the 
lease granted by the defendantin the 
suit for specific performance during the 
pendency of such suit would behit by 
section 52. [Para. 7.] 


Cases referred to: 


Darbha Venkata Somayajulu v. Patula Sathi- 
raju, (1936) 159 L-G. 93: A.I-R. 1935 
Mad. 875; Ram Dayal v. Asghar Khan, 
A.L.R. 1930 All. 289; Peaumatsa Subbaraju 
v. Veegasena Seetharamaraju, (1916) I-L.R. 
39 Mad. 283: 28 I.C. 232: (1915) 
M.W.N. 174; Apaji Thamaji Patil v. 
Ragho Bhibraj Patil, A.T.R. 1973 Bom. 75 
(F.B.); Chandrasekharan v. Kunju Vanniar, 
(1975) 88 L.W. 216 A.LR. 1975 Mad. 
227; Arumugha Goundar v. Ardhanari 
Mudaliar, (1975) 88 L.W. 113 : (1975) I 
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MOL.J. 385: A.LR. 1975 Mad. 231 ; 
S. S. Rajabatkar v.-M. A. Sayeed, (1974) 1 
M.L.J. 166: 87 L.W. 271: A.L-R. 1974 
Mad. 289 3 Vedackari v. Narasimha Mudali, 
(1923) 45 M.L.J. 825: 19 L.W. 28: 
76 1.C. 793i ALR. 1924 Mad. 307 ; 
Suxdara Ramanujam Naidu v. Sivalingam 
ae (1924) ILL.R. 47 Mad. 150: 77 

I.G. y2 : 18 L.W. 333 :45 M.L.J. 431 : 
A.LR. 1924 Mad. 360. 


Appeal against the decree of the Court of 


. the Subordinate Judge, Tiruchirapalli in 
Appeal Suit No. 241 of 1968, preferred 


against the decree of the Court of the 
District Munsif of Karur in Orginal Suit 
No. 589 of 1965. 


P. S. Srisailam and K. Venugopalan, for 
Appellant. 


V. G. Palaniswamy, E. Padmanabkan and 
S. G. Palaniswamy, for Ist Respondents. 


The Court delivered the following 


Jupemenr.— The plaintiff, who succeeded 
in the trial Court but failed in the lower 
appellate Gourt, is the appellant. He filed 
the suit for possession of agricultural 
lands. He had obtained the sale deed, 
Exhibit A-1, from the Court in execution 
of a compromise decree for specific per- 
formance obtained by. him against the 
defendants in O.S. No. 133 of 1959 on 
the file of the Sub-Court, Tiruchirapalli, 
The defendants in that suit are not parties 
to ther present action. The appellant 
obtained possession of the properties 
covered by Exhibit A-1 through the Court 
in E.P. No? 193 of 1964 on 21st September, 
1964 with some standing crops which were 
said to be two months old, as seen from the 
delivery receipt, Exhibit A-2. His case 
was that thereafter at the instance of 
defendants 3 and 4, defendants 1 and 2 
tresp.ssedonthe property on 21st Octo- 
1964 and cut and carried away the 
crops. He, therefore, filed the suit for 
recovery of possession of the properties 
with past and future mesne profits. 


2. Tae second defendant alone resisted 
the suit contending that he was a tenant 
ofa portion of the Suit property under the 
original owner under the insufficiently 
stamped and unregistered lease deed, 
Exhibit B-1, and that he continued to be 


in pwssession and could not be evicted in 


view of the provisions of the Tami] Nadu 
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Cultivating Tenants Protection Act and 
was liable to pay only the rents. The 
lease deed, Exhibit B-1, which was in- 
sufficiently stamped had been validated ` 
by payment of the necessary stamp duty 
and penalty and has been relied upon 


by the Court below for the collateral | 


purpose of showing the nature of poss 
sion of the second defendant. 


3. The trial Court held that in view of 
section 52 Of the Transfer of Property 
Act the lease under Exhibit B-1 is not 


valid and would not affect the appeHlant’s 


right to recover possession of the proper ty, 
and decreed the suit. But, on appeal, 

the learned Subordinate Judge held that 
the lease by the owners of the property 
pending the suit for specific performance 
of the agreement to sell these properties 
to the appellant was valid and entitled 
the second defendant to the benefits of the 
Tamil Nadu Cultivating Tenants’ Protec- 
tion Act and he allowed the appeal and 
modified the decree of the trial Gourt by 
dismissing the suitin respect ofthe western 
moiety in the plaint schedule properties 
which alone was in the possession of the 
second defendant. Hence this second 


appeal. 


‘4. The learned counsel for the second 


defendant submits that the owners of the 
agricultural lands, who were the defen- 
dants in the said O.S. No. 133 of 1959, 
had title to the properties until the execu- 
tion of the sale deed, Exhibit A-1, in 
pursuance Of the decree for specific per- 
formance of the contract and were, there- 
fore, entitled to lease a portion of the 
properties to the second defendant and 
he is entitled to the benefits of the Tamil 
Nadu Cultivating Tenants’ Protection Act, 


and section 52 of the Transfer of Property 


Act will not apply. He relied upon cer- 
tain decisionsin support of his contention. 


5. Pandrang Row, J., has held in Warbka 
Venkata Somayagulu v. Patula Sathiraju', 
that where a mortgagor had granted a 
lease of the mortgaged property after a 
suit had been brought to enforce the 
mortg2ge but before the decree, and the 
mortgagee, applied for appointment of a 
Receiver and the Court made an order 
directing the lessee to deposit a sum of 





1. (1936) 159 1,G, 93:A\I.R. 1935 Mad. 875, 
l 
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money in Gourt every year as annual 
rent, and the properties were sold in 
execution and purchased by the mort- 
gagee who again ‘applied. for appoint- 
ment Of a Receiver claiming that the 
crops belonged to him after the sale, that 
.the lease was not affected by the rule of 
lis pendens and the mortgages-purchaser 
acquired only the rights of his mortgagor 
and could therefore only claim his share 
represented by the rent and not the entire 
properties. Sen, J., has held in Ram 
Dayal v. Asghar Khan}, that where during 
the pendency of a mortgage suit or pro- 
€eedings consequential upon a decree 
passed in such suit the mortgagor in the 
ordinary course of the management of 
his property grants a lease of the mort- 
, gaged property in whole or in part for an 
. adequate rent, the lease is not obnoxious 
to the provisions of section 52 of the 
Transfer of Property Act and the lessee 
holds the property subject to the rights of 
the mortgagee-decree-holder. A Bench 
of this Gourt has held in Penumatsa Subba- 
raju V. Veegasena Seetkaramaraju and another? 
where after a decree for sale on a mort- 
gage, the mortgagor who was in posses- 
sion, granted a lease of his properties fo1 
‘one year ‘with a covenant for payment of 
the rent on a particular day, that the 
creation of a lease for one year after a 
suit and decree on mortgage is not aftected 
by the doctrine of lis pendens on the ground 
‘that such a-lease is an ordinary incident 
of the: beneficial enjoyment ofa mortgagor 
who -had been allowed to remain-in 
possession. In my view, these decisions 
are not in point, having regard to the 
fact that when the leeses in those cases 
were granted, there was no provision 
. like the Tamil Nadu Cultivating Tenants’ 
Protection Act conferring a right on the 
‘tenant to hold the property subject only 
to his liability to pay rent to the owner 
of agricultural lands. 


6. The other decision relied upon by the 
learned counsel for the respondent is of a 
Full Bench of the Bombay High Court in 
Apaji Thamaji Patil v. Ragho Bhivraj Patil 
and anotker®, where an owner of a land 
had created asimple mortgage over it and 








1. A.LR. 1930 All. 289. 

2. (1916) LLR. 39 Mad. 283 : 28 I.C. 232 : 
1915 M.W.N. 174. 
‘3, ALR, 1973 Bom. 75 (F.B.). 
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during the pendency of a suit by the 
mortgagee for sale of the mortgaged land, 
he had leased it and it has been held that 
it does not in any way effect the rights 
of the mortg.gee as contempl:ted by 
section 52 of the Transfer of Property Act 
and that the tenant cultivating the land 
in such a case was lawfully cultiv..ting the 
land and was entitled to the benefits of 
the Bombay Tenancy and Agricultural 
ands Act. Tae question for considera- 
tion there was whether such a tenant was 
lawfully cultivating the landand entitled 
to the benefits of the Act. This decision 
also does not appear, in my opinion, to be 
in point. The last decision relied upon 
by the learned counsel for the respon- 
dent is of a Full Bench of this Court in 
Chandrasekaran v. Kunju Vanniar and others}, 
which arose out of a suit filed by the pur- 
chaser from a mortgagor for redemption 
of a usufructuary mortgage, and the 
defendants 1 and 2, who were the succes- 
sors-in-Interest of the usufructuary mort- 
gvgee, did not resist the suit, but defen- 
dants 3 and 4, who were in possession as 
tenants inducted by the usufructuary 
mortgagee resisted the suit on the ground 
that they were entitled to the benefits 
of the Tamil Nadu Cultivating Tenants’ 
Protection Act. It has been held: ~ 


“ Even though the usufructuary mort- 
gage on the strength of whichthe mort- 
gagee let Gut to the tenant has been 
redeemed, since the tenancy originated 
in an agreement and since because of 
the redemption, such an agreement 
came to an end but the tenant conti: 
nued to bein possession, he will square- 
ly be within the inclusive definition of 
the term ‘cultivating tenant’ entitled 
to the benefits of the Act.” 


This decision also is not in point, as the 


lease in that case was not, pending a suit 
and therefore the question whether sec- 
tion 52 of the Transfer of Property Act 
applied, did not arise for consideration 
in that suit. 


7. The learned counsel for the appellant 
submits thatin a suit for specific perfor- 
mance, in the event of a decree, the 
successful plaintiff is entitled to be putin 
possession of the properties and that this 
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lease by the defendant in such a suit 
pending that suit will defeat the rights of 
the pleintiff, especially when there is a 
provision like the Tamil Nadu Cultivat- 
ing Tenants’ Protection Act, and therefore 
section 52 of the Transfer of Property Act 
willapply. He relied upon a’Full Bench 
decision ofthis Courtin Arumugha Goundar 
y. Ardhandri Mudaliar and others1, where a 
tenant who had been letinto possession of 
the land and incidental immovable pro- 
perty by a Receiver appointed by Court 
pending a suit was held to be not entitled 
to protection under the Tamil Nadu Culti- 
vating Tenants’ Protection Act, on the 
ground that by the act of the Receiver 
letting the tenant in possession, the 
property has been placed beyond the 
reach of the Court to give the plaintiff 
the remedy he sought which, the Court 
held, he would be entitled to and that 
the intention of the Act was not to cover 
such a case, as, according to the preamble 
of the Act, it is one for the protection 
from eviction of cultivating tenants in 
certain areas in the State of Madras 
because it is necessary to protect such 
tenants in these areas from unjust evic- 
tion. Ismail, J., following a decision of 
a Bench of this Gourt Sundara Ramanugam 
Naidu v. Sivalingam Pillai®, has held in 
S. S. Rajabathar v. M. A. Sayeed’, that a 
direction to deliver possession of the pro- 
perty is incidental to a decree for specific 
performance of an agreement to sell 
immovable property, and, therefore, the 
executing Court has jurisdiction to order 
delivery of possession, although the decree 
in the suit for specific performance does 
not specifically provide for delivery of 
possession and that the executing Court 
has jurisdiction to grant the relief of 
possession as incidental to the execution 
of the decree for specific performance ofa 
contract of sale. Therefore, the plaintiff 
in a suitfor specific performanceis entitled 
in the event of his succeeding in that suit, 
to be put in possession of the properties 
even in cases where the decree is silent 


Ne 


1. (1975) 1 M.L.J. 385 : (1975) 88 L.W. 113: 
A.J.R. 1975 Mad. 231. 

2. (1924) I.L.R.47 Mad. 150: 77 I.C. 542: 
18 L.W. 333 : 45 M.L.J. 431: A.LLR. 1924 Mad. 
360. 

3. (1974) 1 M.L.J. 166 :87 L.W. 271: ALR. 
1974 Mad, 289. 
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and does not specifically say that he is 
entitled to be put in possession of the 
properties. A Bench of this Court has 
held in Vedachari v. Narasimka Mudali and 
otkers*, that the doctrine of lis pendens 
applies to suits for specific performance 
of agreements to sell immovable proper- 
ties and that it applies to Court sales 
as well as to private sales. Therefore, 
though ordinarily the act of leasing of 
agricultural lands may be an act of 
management of the property and the title 
to the property continues with the defen- 
dant,in a suitfor specific performance until 
a sale deed had been obtained by the 
plaintiff in that suit in pursuance of a 
decree obtained by him, having regard to 
the fact that certain rightsin agricultural 
lands have been conferred on tenants by 
the Tamil Nadu Cultivating Tenants’ 
Protection Act,in my view, a lease in such 
a case would be affected by the doctrine 
of lis pendens, under section 52 of the 
Transfer of. Property Act. Therefore, I 
agree with the learned counsel for the 
appellant that the lease in this case 
admittedly granted by defendants in the 
suit for specific performance during the 
pendency of that suit is hit by section 52 
of the Transfer of Property Act and that 
the appellant is entitled to possession of 
even the other moiety. -  ' 


We t8 ie ee ees 
JOURNAL REPORTS 


§. The appealis, therefore, allowed with 
costs payable by the second defendant- 
firstrespondent. The trial Court’s decree 

regarding mesne profits will stand. No 
eave. 


S.J. Appeal allowed, 


` 


1. (1923) 45 M.L.J. 825: 19 L.W. 28: 
I.C. 793: A.LR. 1924 Mad, 307. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—A, Varadarajan, ra 


-‘Madiammal Appellant* 
v. 
Glory Chandrakantha .. Respondent. 


Partnership Act (IX of 1932), section 22— 
Registration Act (XVI of 1908), section 17— 
Indian Stamp Act (II of 1899), section 36— 
Suit for declaration— Deed of partition in a 
partnership whether requires registration — 
Registration not necessary—Document admitied 
by irtal Gourt—Cannot be questioned for want 
stamp on appeal. 


In a suit for declaration of title to the 
suit property the plaintiff filed a docu- 
ment which was an unregistered deed of 
of partition of the assets of a partnership. 
The question came up as to whether the 
deed required registration The trial 
Court admitted the document in evidence. 
At the appellate stage the admissibility of 
the document was questioned for want 
of stamp and the contention was accepted. 
On further appeal, 


Held: The concerned document was a 
record showing the division of the assets 
ofa dissolved firm and'section 22 of the 
Partnership Act applied and the document 
did not require registration. 


[ Para. 14]. 


The record showed that the document 
had been admitted in evidence. It was 
not open at the appellate stage to con- 
tend that it was inadmissible in evidence 
for want of stamp even ifit required any 
stamp as it had already been admitted 
in evidence by the trial Court. 


[ Para. 16} 
Cases referred to:— 


Bageshwat Charan v. Jagarnath Kurai, 62 
M.L.J. 296: 59 I.A. 130: 136 I.C. 798: 
A.I.R. 1932 P.C. 55; Jiwan Ali Beg v. 
Bana Mal, (1887) I.L.R. 9 All. 108; Ranga- 
nayaki Ammal vw. Virupakshee Rao Naidu, 45 
M.L.J. 100:17 L.W. 588: 72 I.C. 456: 
*S. A. No. 228 of 1974 and 
C.M.P. No. 493 of 1976. 
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A.I.R. 1923 Mad. 621; Baldeo Singh V- 
Udal Singh, A.I.R. 1921 All. 248; Nachi- 
appa v. Subramaniam, (1960) 1 An. W.R. 
(S.C.) 101: (1960) 1 M.L.J. (8.C.) 101: 
(1960) 2 §.C.R. 209: A.I.R. 1960 S.C. 
307; Sakharam Krishnaji v. Madan 
Rrishnaji, (1880) I.L.R. 5 Bom. 232; 
Kashinathsa v. Narasingasa, (1961) 3 S.C. 


.R. 792: (1962) 2 S.C.J. 597: A.I.R. 1961 


S.C. 1077; Ramappa v. Thirumalappa, I.L.R. 
(1939) Mad. 971: (1939) 2 M.L.J. 649: 
50: L.W. 331: A.R. 1939 Mad. 884; 
Narayanappa v. Bhaskara Krishnappa, (1966) 
2 S.C.J. 490: (1966) 3 S.C.R. 400: 
A.I.R. 1966 S.C. 1300. Ratan Lal v. 
Purshotham, (1974) 3 S.C.R. 109: A.IL.R. 
1974 S.C. 1066; Æ. Narayanappa v. B. 
Krishtappa,(1959) 1 An. W.R. 300: A.I.R. 
1959 A.P. 380; Commissioner of Income- 
Tax, West Bengal Calcutta v. Juggilal 
Kumalpet, (1967) 1 I.T.J. 142:(1967) 1 
S.C.J. 177 A.I.R. 1967 S.C. 401; Gopal 
Das v. Sri. Thakurji, (1943) M.L.J. 51: 56 
L.W. 593: ALR. 1943 P.C. 83; 
Pir Sidik Mahomed Shah v. Musammat 
Saran, (1930) 58. M.L.J. 7 (P.C.): 
121 I.C. 204: A.I.R. 1930 P.C. 57. (1); 
Bhagat Singh v. Jaswant Singh, (1962) 1 
S.C.J. 162: ADR. 1966 S.C. 1861; 
Forbes v. Steven, (1870) 10 Eq. 178. 


S.A. No. 228 of 1974. 


Appeal against the decree of the District 
Court, Coimbatore West, at Coimbatore, 
in Appeal Suit No. 5 of 1971, preferred - 
against the decree of the Court of the 
Subordinate Judge, Nilgiris, at Ootaca- 
mund, in Original Suit No. 83 of 1969. 


C.M.P. NO. 493 of 1976. 


Petition praying that in the circumstances 
stated therein the High Court will be 
pleased to grant leave to the petitioner to 
raise the following grounds as additional 
grounds of appealin S.A. No. 228 of 
1974. 

N. Varadarajan, for Appellant. > 

R. Desikan, for Respondent. 


The Court delivered the following 


Jupemen r:—The plaintiff, who succeeded 
in the trial Court but lostin the lower 
appellate Court, isthe ‘appellant. She 
filed the suit for declaration of her 
title to thesuit property which is one 
acre of land with a terraced building 
in S. No. 153/6 of Jegathala Village 
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in.Coonoor Taluk and for a permanent 
injunction restraining the respondent 
from interfering with her possession of 
.the property. Her case is that the suit 
property was purchased for Rs. 8,000 
under Exhibit B-5, dated 8th December, 
lo t4, by her brother, Mutha Gowder 
.(P.W 1) and one Boja Gowder, the 
father of Sevanan (D.W. 1), who were 
. partners of ‘Mutha Gowder and Com- 
pany’. There was a partition subsequent 
to the death of Boja Gowder in the begin- 
‘ing of 1957 after dissolution of the 
partnership had taken place prior to 
1957 between P.W. 1 and D.W. 1 on Ist 
December, .1g57. According to the 
appellant, Exhibit A-1 dated 1st Decem- 
. ber, 1957, which is unregistered is a parti- 
tion list signed by P.W. 1 and D.W. I 
as well as the panchayatdars-at whose 
instance the assets of the partnership 
were divided. Subsequently Mutha Gow- 
der P.W. 1 gifted the suit property to the 
appellant under Exhibit A-4 dated 15th 
December, 1965 and she was in -possession 
and enjoyment of the property since that 
date. But the resporident (D.W. 4) had 
taken the ‘sale-deed, Exhibit B-8, dated 
9th October, 1968, from D.W. 1 in respect 
of an undivided half-share in the ‘suit 
property. Taking advantage of that 
sale-deed, D.W. 4 attempted to interfere 
with the appellant’s possession of the 
suit property. The appellant claimed to 
have leased the cultivable land and to 
be living in the downstairs portion of the 
‘building. She alleged that the suit pro- 
perty is comprised in patta No. 460 and 
prayed for declaration and injunction. | 


2. ‘The respondent denied that the suit 
property was purchased by. the partner- 
ship, Mutha Gowder, as alleged in the 
plaint and contended that the property 
was purchased by P.W. 1 and Boja 
Gowder under Exhibit B-5 in their indi- 
vidual capacity. She put the appellant 
to proof of the existence of the partner-. 


ship and its dissolution, as well as the’ 


allotment of the suit property to Mutha 
Gowder and contended that Mutha 
Gowder was entitled only to a moiety in 
the suit property and had no right to 
deal with it in its entirety. She claimed 
to have purchased Boja Gowder’s half- 
share in the property under Exhibit B-8 
and to have taken possession of her share 
on the south and to be exercising acts of 
cultivation and she contended that the 
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appellant is only a co-owner who could 
sue only for partition and not for inj unc- 


tion. 


g. The purchase of the suit property 
under Exhibit B-5 by Mutha Gowder 
(P.W. 1) and Boja Gowder and the execu- 
tion of Exhibit A-1 by P.W. 1 and Boja 
Gowder’s eldest son (D.W. 1) were admit- 
ed before the learned Subordinate Judge 
who tried the suit. The respondent 
(D.W. 4) objected to the admission of 
Exhibit A-1 in evidence for want of stamp 
and ‘registration. But the learned Subor- 
dinate Judge, however, admitted it in 
evidence and considered only the question 


‘of its admissibility for want of registration. 


He found that P.W. 1 and D.W. 1 had 
not executed any arbitration muchalika 
in favour of their friends who acted as 
panchayatdars and that Exhibit A-1 was 
neither an award nor a partition-deed, 
but only a memorandum. or list of a 
previously accomplished partition which 
had been acted upon and was admissible 
in evidence and that the suit property 
fell to the share of P.W. [ in that parti. 
tion and the appellant became the owner 
of the suit property by virtue of the gift 
under Exhibit A-4. He also found that 
the appellant was in possession and 
decreed the suit as prayed for with costs ` 


4. But, on appeal, the learned Additional 
District Judge found that in the prior suit, 
O.S. No. 59 of 1961 filed by D.W. I against 
P.W. 1 and another for including his name 
as a sharer to a moiety of the share taken 
in the name of P.W. 1 in ‘N.M,T. Trans- 
port,’ on the basis of an agreement, dated 
Ist December, 1957, P.W. 1 denied any 
agreement dated, {st December, 1957, and 
that it was, therefore, not open to P.W. 1 
to. base any claim on Exhibit A-1 sub- 
Sequently. He further found that the 
partition of the partnership assets on dis- 
solution of the partnership of P.W., 1. and 
D.W. I’ father was made only under 
Exhibit A-l and that Exhibit A-l is a 
partition deed requiring registration and 
that it could not be admitted in evidence 
for want of registration. He found that 
the appellant had not proved her exclusive 
title to the suit property and her exclusive 
Possession thereof and that, on the other 
hand, the respondent had proved her 
title to a half.share and her possession of 
the ‘property as a co-owner. On these 


r' 
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findings he allowed the appeal with costs 
throughout. 


5. The suit property called ‘‘Aravankadu 
Building? forms item4 in Exhibit A-1 
which is to the effect that P.W. 1 should 
take it and pay Rs. 5,000 to D.W. 1. 
Pallivasal - Veedu, forming item 3 in 
Exhibit A-1 should go according to it, 
to D.W.'1, who should pay Rs. 2,000 to 
P.W. 1 for taking it. D.W. l has admitted 
that he bad subsequently sold away this 
property toa third party under Exhibit 
A-2, dated 28th May, 1960. Exhibit A-1 is 
to the effect that some other properties 
would have to be divided in moieties sub- 
sequently. ‘Therefore, ifthere had been 
a partition . between P.W. | and D.W. 1, 
who is stated to have represented his 
father in the partition, of the assets of 
the dissolved firm ‘Mutha Gowder & 
Company’ and Exhibit A-1 is admissible 
in evidence, it would be clear that P.W. 1 
would have had exclusive title to the suit 
property before he gifted it to the appellant 
under Exhibit A-4, dated 15th December, 
1965. The respondent had put the 
appellant to proof of not only the existence 
of the partnership firm but also of its 
dissolution and allotment of the suit pro- 
perty to P.W. 1. P.W. 1 has stated in his 
evidence that the suit property belonged 
to himself and Boja Gowder by right of 
purchase : and they were carrying on 
partnership business. He has also stated 
that the partnership had come to an end 
in about 1956 and that after the death of 
Boja Gowder there was a partition of the 
assets of the partnership’ and that the 
suit property fell to his share in that 
partition effected in the presence’ of 
panchayatdars between himself and 
P.W. 1. He has stated that Exhibit A-1 
is a list signed by himself and D.W. 1 as 
well as by the panchayatdars. He has 
admitted that the partition was effected 
only on Ist December, 1957, as decided 
by the panchayatdars and that there is no 
partition-deed apart from Exhibit A-I. 
D.W. 1 had stated in his examination-iri- 
chief that no partition had yet been 
effected although Exhibit A-1 had béen 
executed and that there was no ‘partition 
prior to Exhibit A-1. He had also stated 
that he had a half share in the suit pro- 
perty until he soldit to the respondent 
under Exhibit B-8. But in his cross- 
examination he has admitted that he and 
P.W, 1 put their signatures under each 
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item in Exhibit A-1 after the completion 


„of the discussion in respect of each item, 


that he took over the tea-shop mentioned 
as item 1 in Exhibit A-l and carried on 
the business solely from 1958 as per Ex- 
hibit A-1, that he is exclusive possession 
of the commission shop forming item 8 in 
Exhibit A-1 and that he had not obtained 


` the signature of P.W. 1 in the sale-deed ex- 


ecuted by him in favour of a third party in 
respect of Pallivasal Veedu forming item 3 
in Exhibit A-1. He has added that Ex- 
hibit A-1 has not been acted upon only in 
respect of the suit property. The evidence 
of P.W. 1 and D.W. 1 establishes that the 
assets of the partnership had been divided 
between them and the partition had: been 
accepted and agreed upon by both of them 
P.W. 1 had executed the settlement deed, 
Exhibit A-4, in respect of the entire suit 
property in favour of the appellant. The 
appellant would have title to the suit pro- 
perty by virtue of the gift under Exhibit 
A-4 if P.W. 1 had become the exclusive 
owner of the property which had been 
purchased by himself and- the other 
partner Boja Gowder by reason of the 
said partition. 


6. The learned Subordinate Judge held 
on a consideration of the evidence, that 
the appellant was in possession of the 
suit property on the date of the suit. The 
respondent has admitted in her evidence 
that possession of the house had not been 
handed over to herin pursuance of the 
sale under Exhibit B-8 and that the 
appellant's son, P.W. 5, is living in a 
portion of the building and had rented 
out the other portion. The learned 
Subordinate Judge rightly disbelieved the 
evidence of D.W.4 that she is cultivating | 
a portion of the cultivable portion of the 
suit property having regard to the fact that 
the respondent claimed to be in posses- 
sion of the southern half of the land while 
the sale-deed, Exhibit B-8, is in respect of 
an undivided half-share in the. suit 
property. A part from the oral evidence on 
the side of the appellant there are the kist 
receipts (Exhibit A-5 series) and house-tax 
receipts (Exhibit A-6 series). There is 
no dispute that the suit land is comprised 
in patta No. 460. Exhibit A-5 series shows 
that both Mutha Gowder and Sevanan 
(P.W. 1 and D.W. 1) paid the kist for the 
suit property for faslis 1373 to 1376 and 
‘that the appellant had paid -kist for.the 
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property for fasli 1378. The house-tax 
receipts (Exhibit A-6 Series) show pay- 
ment of property tax for the house by the 
appellant for some half-years from 1966 
to 1968. The respondent, who was 
admittedly aware at the time of her 
purchase under Exhibit B-§ that the suit 
building stood in the name of the 
appellant in the municipal records, did 
not ask D.W. 1 as to how it happened to 
be so and had taken the sale-deed, Exhibit 
B-8, with, full knowledge of the fact that 
P.W. 1 had already executed the gift-deed 
Exhibit A-4, in favour of the appellant, 
and has not produced any kist receipt or 
house-tax receipt toshow her possession 
of the suit property. The learned Sub- 
ordinate Judge was, therefore, perfectly 
justified in rejecting the oral evidence on 
the side of the respondent and accepting 
the evidence on the side of the appellant 
and holding that the appellant was in 
possession of the suit property on the 
date of the suit, without attaching much 
significance to the complaint, the original 
of Exhibit B-7, given by P.W.5 to the 
Sub-Inspector of Police, Aravankadu, 
that she saw the respondent trying to 


exercise acts of cultivation on a portion . 


of the suit-land which was lying fallow 
after both the parties has given an under- 
‘taking before the Inspector of Police, 
Coonoor, that nobody should enter on 
the land until he came and inspected the 
same. Exhibit B-7 would not amount to 
any admission of the respondent’s posses- 
sion of the suit property. Under the 
circumstances, the finding of the learned 
Additional District Judge that the 
appellant had not proved her exclusive 
possession of the suit property is not at all 
acceptable. I agree ‘with the learned 
Subordinate Judge and find that the 
appellant was in possession of the | suit 
property on the date of the suit. 


4. The suit property had been purchased 
under Exhibit B-5, dated 8th December, 
1944, by P.W. 1 and D.W. 1’s father, 
Boja Gowder, who indisputably, were par- 
tners of Mutha-Gowder & Company at 
that time. The evidence of P.W. 1 that 
the partnership properties were divided 
subsequent to the dissolution of the part- 
nership after the death of Boja Gowder 
on lst December, 1957, has not been 
challenged in cross-examination. The 


tion in the plaint that Boja Gowder died 
early in 1957. The partition was, there- 
fore, between P.W. 1, one of the partners 
of the dissolved firm, and D.W. I, the 
eldest son of the other deceased partner. 


This is also made clear by Exhibit A-1 


which reads: 


“Go... PSST salt Gho wb 
Qual (1) Gord. P or sajt (2) 
Gg. ones Gurgr sayt_@éare 
Hour Garr Ces 9. QAF 
prisar QmRugh Gerge Urab 
OAS HED Grote OO ar mi & er 
LÌ ou (LOT MY... « 

The evidence -of P.W. 1 isonly to the 
effect that at the instance of the Pancha- 
yatdars he and D.W. 1 got the assets of 
the dissolved firm divided and not that the 
panchayatdars themselves effected the 
division and he and D.W 1 accepted the 
same. As already stated, P.W. 1 has 
admitted in his evidence that the parti- 
tion was effected only on Ist December, 
1957 and that.there is‘no other document 
evidencing the partition except Exhibit 
A-1, No doubt the evidence of D.W. I 
shows that he and P.W. } put their 
signatures under each item after a settle- 
ment was reached in regard thereto by dis- 


cussion. But it is not possible to infer that ` 


the partition of the assets of the dissolved 
firm was prior in point of the time and 
dissociated in any way from Exhibit 
A-l. As regards the suit property and 
Pallivasal Veedu it is stated in Exhibit A-1 
that D.W. 1 should take Pallivasal Veedu 
and pay Rs. 2,000 to P.W. 1 and that 
P.W. | should take the suit property and 
pay Rs. 5,000 to D.W. 1. Therefore, I agree 
with the learned Additional District Judge 
that the partition has been effected only 
under Exhibit A 1 and that it required 
registration as a partition-deed if it did 
not relate to the division of the assets of 
the dissolved firm between a partner and 
the representative of the deceased partner. 


8. The learned counsel for the appellant 
submitted that Exhibit A-1 is only a list 
of a previously accomplished partition 
and that it does not require registration. 
In this connection he relied upon the 
decision of the Privy Council in Bageshwat 
Charan v. Fagarnath Kurai! where it is 
observed : 


“1. 62 MLL J. 206: 59 LA. 130; 136 I.C. 798: 


respondent has not disputed the allegae A.LR. 1932 P.O, 55. ` 


b’ 
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“In the case of Jiwan Ali Beg v. Bana 
Mall the head-note accurately sets 
forth one of the points in the case: 

‘An instrument to come within 
section 17 (5), Registration Act (III 
of 1877), must in itself purport or 
operate to create, declare, assign, limit 
or extinguish some right, title or interest 
of the value of Rs. 100 or upwards in 
immovable property.’ 


Then in the case of Ranganayaki Ammal 
v. Virupakshee Rao Naidu? the learned 
Judge in the High Court expressly cited 
the words of West, J., in Krishnagi’s 
case? and in the case of Baldeo Singh 
v. Udal Singh* precisely the same thing 
is done. 


Their Lordships have no doubt that 
this track of decision is right. Though 
the word ‘declare’ might be given a 
wider meaning, they are satisfied that 
the view originally taken by West, J. 
is right. The distinction is between a 
mere recital of a fact and something 
which in itself creates a title. 
distinction has been acted on in cases 
connected with mortgages by deposit 
of documents of title................000. 
In the present case the statement in 
_ the petition of the respondent did not 
create any right in the Thakur, It 
merely acknowledged asa fact that such 
right was his. There was therefore no 
. necessity for registration.” 


The question in that case was whether 
a particular statement in the petition 
signed by the maker amounted to an 


_ acknowledgment of liability within the 


meaning of section 19 of the Limitation 
Act. 


This decision will not help the appellant, 
having regard to the fact that the lower 
appellate Court found, and I agree with 
it, that the partition was effected only 
under Exhibit A-1 and that itis not a list 
of properties which had been previously 
divided. l 





1. (1887) LL.R. 9 All, 108, 

2. (1923) 45 M.L.J. 100: 17 L.W. 588: 72 
I.C. 456: A.LR. 1923 Mad. 621. 

3. (1880) LL.R. 5 Bom. 232. 

4. ALR, 1921 All. 248. 
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g.. The other decision relied on by the 
learned counsel for the appellant is of the 
Supreme Court in Wachiappa v. Sudra- 
maniam1, ‘There it is observed; 


“In Sakharam Krishnaji v. Madan Krish- 
naji* West J., had observed that the 
word ‘declare’ in section 17 (1) (b) is 
placed along with ‘create’, ‘assign’. 
‘limit’ or ‘extinguish’ a right, title or 
interest, and these wordsimpl ya definite 
change of legal relation to the property 
by an expression of will embodied in the 
document referred to, and had added 
that he thought that jt is equally the 
case with the word ‘declare’. On the 
other hand, certain other decisions had 
construed the word ‘declare’ liberally 
in a very wide sense and it was on 
those decisions that the objection 
against admissibility of the petition was 
founded, In repelling the objection 
Lord Dunedin observed that ‘though 
_ the word “declare” might be given a 
wider meaning they are satisfied that 
the view originally taken by West, J., 
is right. The distinction is between a 
mere recital of fact and something 
which in itself creates a title. .” 


This decision also will not help the appel- 
lant, as there is no partition dissociated 
from Exhibit A-1 in point of time. 


10. The third decision relied on by the 
learned counsel for the appellant is of 
the Supreme Court in Kashinathsa v, 
Naraingasa® where it is observed: 


‘N 


“The records made by the Panchas 
were documents which merely acknow- 
ledged partitions already made and 
were not by law required to be registe- 
‘red. On a perusal of Exhibit 456-A 
which is a translation of the Tippan 
book in which are recorded the deci- 
sions which are signed by the parties, 
it is evident that the Panchas were 








1. (1960) 1 An. W.R. (S.C.) 101: (1960) 1 
M.L.J. (S.C.) 101: (1960) 2 S.C.R. 209: A.LR. 
1960 S.C. 307. 

2. (1880) I.L R. 5 Bom. 232. 

3, (1961) 3 S.C.R. 792: (1962) 2 S.C.J. 597: 
A,LR. 1961 S.C, 1077, 
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merely recording what had been actu- 
ally divided and they were not seeking 
to set out their decisions relating to 
division of property to be made.” 


This decision also would not apply to 
the facts of the present case where the 
panchayatdars appear to have merely 
advised P.W. 1 and D.W. 1 to have the 
assets of the dissolved firm divided and 
‘had not themselves actually divided the 
same, and there was no prior partition. 


11. The learned counsel for the appellant 
submitted that Exhibit A-l is only a 
list showing the division of the assets of 
the dissolved firm between a partner and 
the representative of the deceased partner, 
having regard to the provisions of Section 
22 of the Indian Partnership Act, which 
lays down that where land orany bene- 
ficial interest therein has become partner- 
ship property, it shall, unless the contrary 
intention appears, be treated, as between 
the partners including the representatives 
of a deceased partner and also as between 
the heirs of a deceased partner and his 
executors or administrators, as personal 
or movable and not real or heritable 
estate. Having regard tothe fact that 
the suit property had’ been purchased 
by P.W.l. and D.W.1’s father Boja 
Gowder under Exhibit B-5 on 8th 
December, 1944, when they were partners 
of ‘Mutha Gowder & Company’ and it is 
seen from notonly Exhibit A-1 but also 
from the evidence of P.W. 1 and D.W. | 
that even this item of property had been 
divided between them after the death of 
Boja Gowder which had taken place sub- 
sequent to the dissolution of the firm, 
the suit property must have been a par- 
tnership asset. Therefore, it is not 
possible to agree with the learned counsel 
for the respondent that it was not an 
asset of the dissolved firm. 


12. The learned counsel for the respondent 

relied upon a decision of a Bench of this 
Court in Ramabpa v. Thirumalappa! where 
it is observed: l 


“When allotting on a dissolution what 
remains after making provision for the 





1. - LL.R. (1939) Mad. 971: (1939) 2: M.L J. 
§49: 60 L.W. 331: A.I.R, 1939 Mad. 884. .. 
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firm's debts and the remaining assets 
includé immovable properties, it does 
not follow that the partners will take 
the immovable properties in equal 
shares, even if they had equal rights in 
the partnership. What each partner 
receives will depend on the circum- 
stances and the nature of the assets 
which remain for division. A partner, 
for instance, may have overdrawn his 
account and disentitled himself to equal 
rights, but it might have been other- 
wise. Exhibit A was drawn up and 
signed in order that the post-dissolution 
rights should be declared and placed 
beyond dispute. In our opinion, the 
declaration clearly fails within sec- 
tion 17, Registration Act, which means 
that the document cannot now be 
admitted in evidence (by reason of 
non-registration)’’. 


This decision is referred to in the deci- 
sion of the Supreme Court in Narayanappa 


v. Bhaskara Krishnappas, which will be 


referred to presently and though not 
specifically dissented from, must in my 


' opinion, be deemed to have been dissented 


from. In that decision a different view 
has been expressed by the Supreme 


Court. : 


13. The next decision relied on by 
the learned counsel: for the respondent is 
of the Supreme Court in Ratan Lal v. 
Purshottam® where the partners of a firm 
fell out and agreed to refer their disputes 
to two arbitrators. The arbitrators 
gave an award which expressly made an 
exclusive allotment of the partnership 
assets, including the factory and liabilities 
between the partners in consideration of 
asum of Rs. 17,000 and another sum 
to the other on his renouncement of the 
right to share in the firm. So in express 
words the award purported to create 
rights in immovable property worth 
above Rs. 100 in favour of the other 
partner and it has been held that it 
therefore required registration and was 
inadmissible in evidence for want of regis- 
tration. This decision will not apply to the 


ee 


1. (1966) 2 S.C J. 490: (1966) 2 An. W.R. 
(S.c.) 60: (1966) 2 M.L.J. (S.C.) 60: (1966) 3 
S.G.R. 400: A.LR. 1966 S.C. 1300. . 

2, (1974) 3 S.G.R, 1109; A.LR. 19748.C. 1066, 
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facts of the present case where there is no 
award of the arbitrators and all the assets 
of the dissolved firm had not been trans- 
ferred to one of the partners on payment 
of any money to the share of the other 
partner or his representative. A Full 
Bench of the Andhra Pradesh High 
Court expressed tbe following view in 
A. Narayanappa v. B. Krishtappat:. 


“In Pee whether tanieri of 
shares of' partnerships which hold 
immovable property among other 
assets, require registration the Court 
must be influenced by the policy of 
the Partnership Act. The legal concep- 
tion of the share of a partner in a par- 
tnership cannot be assessed in our 
opinion by reference to the possibility 
of his getting a share in the immovable 
property possessed by the partnership, 
for his getting a share in the immov- 
able property is only an unceftain 
factor . ; .. The interest in a 
partnership asset cannot be regarded 
as a right or interest in immovable 
property within the meaning section 17 
(1) (5) of the Registration Act.” 


After the expression of this view by the 
Full Bench, the learned Judge who dis- 
posed of the Second Appeal observed: 


“The Full Bench has held that the 
interest of a partner in partnership 
assets cannot be regarded as a right 
or interest in immovble property 
within the meaning of section 17 (1) (b) 
of the Registration Act. It follows 
that in so far asthere is a relinquish- 
ment of their interest in the suit firm 
by the plaintiffs and defendants 10 to 
12 who executed Exhibit B-18, the 
document does not rquire registration.” 


In WNarayanappa v. Bhaskara Krishnappa* 
which arose out of that decision the 
Supreme Court has observed: 


‘While it is true that the position so 
far as third persons are concerned 
would be different it may be pointed 


LE L RET TE ES a a EE 1 EP, IAD 
1. (1959) 1 An, W.R.300: A.I.R. 1959 A.P, 
380. 
2, (1966) 2 S.C.J. 490: A.LR. 1966 §.C, 1300. 
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out that in Forbes v. Steven} James V.C. 
has, as quoted by the learned Judge, 
said: It has long been the settled law of 
this Court that real estate bought or 
acquired bya partnership for partner- 
ship purposes (in the absence of some 
- Controlling agreement or direction to the 
contrary) is,as between the partners 
and as between the heirs of a deceased 
partner and his executors or administra- 
tor his personal property, and devolve 
and is distributable and applicable as 
personal estate and as legal assets” 


In the subsequent decision in Commissioner 
of Income-tax, West Bengal, Calcutta v. 
Juggilal Kamalapet? the Supreme Court 
has observed: 


. “The deed of relinquishment in this 

~ ease was in respect of the individual 
interest of the three Singhania bro- 
thers in the assets of the partnership, a 
firm in favour of the Kamala Town 
Trust and consequently, did not require 
registration, even though the assets of 
the partnership firm included immov- 

‘ able property, and was valid without 
registration. As a result of this deed, 

_ all the assets of the partnership vested 
in the new partners of the firm.” 


14. The partition of the partnership 
assets of the dissolved firm in the 
present case was between P.W. 1, a 
partner, and D.W. 1, the representative 
of a deceased partner, and not between a 
partner and any third party; section 22 
of the Partnership Act would, therefore, 
apply. .The aforesaid two decisions of the 
Supreme Court, as well as the opinion of 
the Full Bench of Andhra Pradesh High 
Court, referred to above, lay down that 
in such a case the record evidencing 
the division of the assets of the firm 
cannot be treated as relating to 
immovable. properties even if they 
concerned such properties but must be 
regarded as personal estate and as legal 
assets. Therefore, I agree with the 
learned counsel for the appellant that 


—- 








- (1870) 10 Eq. 178. 

(1967) 1 LT.J. 142: 63 LT.R. 292: (1967), 
1 sa. 177: (1967) 1 S C.R. 784; AIR. 1967 
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[Exhibit A-l is a record showing the 
division of the assets of a dissolved firm 
and that section 22 of the Partnership 
Act applies and that it does not require 
registration, 


15. The appellant had not raised this 
point in her original memorandum of 
grounds of second appeal and had ‘there- 
fore filed C.M.P. No. 493 of 1976. The 
point raised in this additional ground is 
one of Jaw and can be raised at any 
time. The petition is, therefore, allowed. 


16. The learned counsel for the respon- 
dent submitted that Exhibit A-1 can be 
construed even as a deed of partition 
and has to be stamped as such, having 
regard to section 6 of the Indian Stamp 
Act and that since objection had been 
taken to the admissibility of that 
document in evidence, it could not be 
admitted for want of stamp. Section 6 of 
the Indian Stamp Act reads thus: 


“Subject to the provisions of the last 
preceding section, an instrument so 
framed as to come within two or more 
of the descriptions in Schedule I, shall, 
where the duties chargeable thereunder 
are different, be chargeable only with 
the highest of such duties; 


Provided that nothing in this Act 
contained shall render chargeable 
with duty exceeding four rupees fifty-nine 
paise, a counterpart or duplicate of 
any instrument chargeable with duty 
and in respect of which the proper 
duty has been paid”. 


The learned Subordinate Judge has, no 
doubt stated in paragraph 7 of his judg- 
ment that exception was taken to the 
admission of Exhibit A-1 in evidence on 
the ground that it was a partition-deed 
Or an award and was inadmissible in 
evidence for want of stamp and regis- 
tration. The record shows that Exhibit 
A-1 had, however, been admitted in 
evidence, and the learned Subordinate 
Judge, who had admitted it in the 
evidence subject to the question of its 
admissibility being considered later, has 
considered only the question of. its 
inadmissibility in evidence for want of 
registration. The learned Additional 
District Judge has erred in thinking 
that the trial Court had admitted 
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Exhibit A-] subject to the determination 
of the question of its admissibility for 
want of stamp. The Privy Counil has 
observed in Gopal Das v. Sri Thakurji.? 


' “The endorsement ‘admitted against the 
plaintiff is in the form generally emp- 
loyed by the trial Judge under order 13, 
rule 4, for documents tendered by 
the defendant’s just as the plaintiff’s 
documents are marked ‘admitted against 
the defendant’. The endorsement means 
that the document is admitted in evi- 
dence as proved. Where the objection 
to be taken is not that the document is 
in itself inadmissible but that the mode 
of proof put forward is irregular or 
insufficient it is essential that the 
objection should be taken at the trial 
before the document is marked as an 
exhibit and admitted to the record. 
A party cannot lie by until the case 
comes before a Court of appeal and 
then complain for the first time of 
the mode of proof. A strictly formal 
proof might or might not have been 
forthcoming had it been insisted on 
at the trial,” 


The respondent had not insisted on 
Exhibit A-1 being admitted in evidence 
subject to the question of its admissibility 
for want of stamp and registration being 
considered subsequently by the trial 
Court and she cannot, therefore 
complain about its admissibility for want 
of stamp even if -it requires any stamp, 
The Supreme Court has observed in 
Kashinathsa v. Narasingasa®, referred to 
above, that ‘“‘the documents were 
admitted in evidence by the trial Court 
and no question of admissibillity of those 
documents can be raised at a later stage 
of the suit, or in appeal’. Section 36 of 
the Stamp Act lays down: 


„A 


‘‘Where an instrument has been 
admitted in evidence, such admission 
shall not, except as provided in section 
61, be called in question at any stage 


1. (1943) 2 M.L.J.51: 56 L.W. 593: ALR. 
1943 P.G. 83. 


2. (1962)2 S.Q.J. 597: AIR. 196% §,¢ 
1077. 
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of the same suit or proceeding on 
the ground that the instrument has not 
been duly stamped.” 


Section 61 provides for revision by the 
appellate Court of certain decisions of 
Court regarding the sufficiency of 
stamps, of its own motion or on the 
application of the Collector. Therefore, 
J agree with the learned counsel for the 
appellant that it is not open to the 
respondent to contend at this stage that 
Exhibit A-1 is inadmissible in evidence 
for want of stamp, even if it required 
any stamp, as it has already been 
admitted in evidence by the trial Court. 


17. There is evidence to show that O. S. 
No. 59 of 1961 had been filed by D.W. 1 
aganist P.W. 1 and another for the 
inclusion of his name as a sharer in 
<N. M. T. Transports’ on the basis of an 
agreement dated, Ist December, 1957. 
Exhibit A-] had not been produced in 
that suit and P. W. 1 had denied the 
existence of any agreement, dated lst 
December, 1957 between them. Now 
P. W. 1l has admitted that there is no 
other agreement, dated Ist December, 
1957 besides Exhibit A-1. The learned 
Additional District Judge had, therefore, 
inferred that the agreement, dated Ist 
December, 1957 involved in O. S, No. 59 
of 1961 must be only Exhibit A-l, and 
he has-observed in paragraph 6 of his 
judgment that itis no more open to 
P. W. 1 to rest any claim on the foot of 
the transaction evidenced by Exhibit 
A-1. The respondent had not raised any 
plea of res judicata or estoppel as regards 
Exhibit A-] inher written statement. 
Therefore, the learned counsel for the 
appellant relied upon the decision of the 
Privy Council in Pir Sidik Mahomad Shah. v. 
Musammat Saran‘, and that of the Supreme 
Court in Bhagat Singh v. Jagwant Singh?, in 
which the said decision of the Privy 
Council is referred to, and submitted that 
the learned Additional District Judge 
_ought not to have gone into that question. 
The Privy Council has observed in that 
decision that ‘‘no amount of evidence 
could be looked into upon a plea which was 
never put forward” and following it, the 


1, 121 I.C. 204: (1930) 58 M.L.J. 7 (P.C.) 
A.LR. 1930 P.C. 57 (1). 


2. (1962) 1 S.G.J. 162: A.LR. 1966 S.C, 186] 
M L 1—46 
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Supreme Court has observed that “wher e 
a claim has never been made in 
the defence, no amount of evidence can 
be looked into upon a plea which was 
never put forward”. Therefore, I agree 
with the learned counsel for the appellant 
and hold that itwas not open to the 
learned Additional District Judge to go 
into the question and hold that it is no 
more open to P. W. 1 to rest any claim 
on Exhibit A-1. 


18. For the reasons mentioned above, 
I agree with the learned Subordinate 
Judge that Exhibit A-1 does not require 
registration, though for another reason, 
and that the appellant has title to the 
suit property and was in possession. 
thereofon the date of the suit and is 
entitled to the declaration and injunction 
The second appeal, is therefore, allowed 
with costs throughout, No leave. 


S. J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :— S. Suryamurthy, J. 


A. Syed Amir and another 
Petitioners” 


0. 


Shanmughasundara Mudaliar 
Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIL of 1960), section 10 (3) (a)— 
Non-residential building—Petition for eviction 
of tenants for owner's use and occupation, and 
for demolition, and e-construction—Petttion 
‘found bona fide—Notice under section 106 of 
Transfer of Property Act not necessary— Trans- 
fer of Property Act (IV of 1882), section 106 


The landlord filed a petition for eviction 
of tenants on the ground that: the build- 


ing was required for his own use 
and occupation after demolition and 
reconstruction. He” had no other non 


residential building and he had sufficient 
means and had obtained sanction to 
rebuild. The landlord succeeded before 





*C, R. P. Nos, 95 and 96 of 1976. 
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the Rent Controller and before the 


Appellate Authority. On revision, 


Held: The fact that the landlord was 
conducting a business in cloth in a build- 
ing which he had taken on rent and 
owned no other non-residential building 
was sufficient to justify the conclusion that 
he Jona fide required the building for his 
own use. The Courts below were per- 
fectly right in coming to the conclusion 
that the landlord required the building 
for demolition and reconstruction. 


[ Paras. 2 and 3.] 


The special procedure provided by the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act had displaced the require- 
ments of the precedure for eviction under 
the Transfer of Property Act. Therefore 
a notice terminating the tenancy in 
accordance with the provisions of section 
106 of the Transfer of Property Act, was 
not necessary. [ Para, 5.] 


Cases referred to:— 


Raval and Company v. K. G. Ramachandran. 
(1974) 28.C.R. 629: A.LR. 1974 S.C. 818; 
P J. Gupta and Company v. K. Venkatesan, 
Merchant, (1975) 1 S C.C. 46. A.T.R. 1974 
S.C. 2331; Sukumaran Nair v. Neelakantan 
Nair, (C.R.P. No. 3868 of 1974) etc., 
(1976) T.L N. J. 110. i | 


Petitions under section 25 of Act 
XVIII of 196)-as amended by. Act 
XXIII of 19/3 praying the High 
Court to revise the order of the Appellate 
‘Authority, Court of the Principal 
Subordinate Judge, Tiruchirapalli, dated 
10th October, 1975 and made in C M.A. 
Nos.9117 of 1974 and 118 of 1974 res- 
pectively (H.R.C.O.P. Nos. 235 and 233 
of 1973 on the file of the Rent Controller 
It] Additional D.M.C., Tiruchirapalli, 
respectively. 


S. Syed Ismail, for Petitioners. 
N. Scnkaravadivel, for Respondent. 


The Court delivered the following 


Jupemenr:—Shanmughasundara Muda- 
liar, the respondent in these two revision 
petitions, who purchased the premises in 
dispute for a consideration of Rs. 30,000 


THE MADRAS LAW JOURNAL REPORTS 


_for each of them to vacate. 


[1976 


filed three H.R.C.O.Ps to evict therefrom 
the tenants, who were in occupation of 
different parts of the building, alleging 
inter alia that he required the building for 
his own use and occupation as well as for. 
demolition and reconstruction. The 
tenants contended inter alia that the build- 
ings were not required for demolition and 
reconstruction or for the landlord’s own 
use and occupation and that there was 
no valid notice to’ quit. By a common 
order in all the three petitions, the 
learned Rent Controller held that valid 
notices to quit had been, given to the 
tenants, that the landlord required the 
premises bona fide for his own use and 
occupation after demolition and recons- 
truction and that the tenants are liable to 
be evicted. He, therefore, allowed all 
the three petitions and ordered eviction 
of the tenants granting one month’s time 
Madavajee 
Lalji, one of the tenants, whose eviction 
was ordered, does not appear to have filed 
any appeal against the order of the 
learned Rent Controller A. Syed Amir 
and C.N. Surendran, the civil revision 
petitioners before this Court, preferred 
C.M.A. No. 117 of 1974 and C.M.A. No. 
118 of 1974, before the Appellatc Autho- 
rity against the orders of the learned Rent 
Controller, The learned Appellate Autho- 
rity confirmed the orders of the learned 
Rent Controller and dismissed the 
appeals. 


2. In these civil revision petitions, it is 
contended that there was no valid notice 
to quit'and that the landlord does not 
bona fide require the premises either for 
his own use and occupation or for demoli- 
tion and reconstruction. The landlord 
is now carrying on .a business in cloth in 
the Big Bazaar Street, Tiruchirapalli, in 
premises which he has taken on rent. He 
owns no other non-residential building 
within the limits of Tiruchirapalli 
Municipality. He purchased the building 
in question for a consideration of 
Rs. 30,000. The learned counsel for the 
civil revision petitioners contends that the 
landlord has purchased the premises in 
dispute only as an investment and not 
for his own use and occupation. This 
contention is preposterous. By investing 
asum of Rs. 30,000 in the business 
which he is already conducting, the land- 
lord would earn more profits than he 


Ir) 


would ever be able to get by way of rent 
from the building. The tenants have no 
right to tellthe landlord whether he 
should treat the purchase as an invest- 


ment or use the building for his own, 


business. P.W. 1, the landlord, has 
spoken to the fact that he purchased the 
building for carrying on his own business 
therein. There is absolutely no reason 
to disbelieve his evidence. The very fact 
that he is conducting a business in c:oth in 
a building which he has taken on rent 
and owns no other non-residential build- 
ing is sufficient to come to the conclusion 
that he bona fide requires the building 
for his own use. | 


g. The buildingin question is an old 
type of building without any show-room. 
The landlord has sufficient means to 
reconstruct the building after demolishing 
the existing building. He has applied to 
the Municipality for a licence to recon- 
struct the building. He has also, furni- 
shed a blueprint to the Municipality. He 
has obtained sanction to rebuild. ‘The 
blueprint submitted by him to the 
Municipality has been duly approved. 
Therefore, the Courts below were per- 
fectly right in coming to the conclusion 
that the landlodrd bona fide required’ the 
building for demolition and reconstruc- 
tion. 





4. Anotice to each of the tenants 
terminating the respective tenancies 
expiring with the end of the month of 
the tenancy has been given. The conten- 
tion of the tenants before the Courts 
below was that the tenancy was not from 
month to month, but from the 15th of 
every month to the )5th of the succeed- 
ing month as the landlord purchased the 
building on 15th February, 1973, and 
that consequently a notice proceeding on 
the basis that the tenancy was from 15th 
of every month to 15th of the next month 
should have been given. This conten- 
tion is factually incorrect, because after 
the landlord purchased the building, the 
rent for 15 days with effect from. 15th 
February, 1973 was paid by each of the 
tenants and thereafter the rent was paid 
from month to month treating the 
tenancy as commencing from the Ist of 
every month. Hence, a valid notice to 
quit in accordance with the provisions of 
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section 106 of the Transfer of Property 
Act has been given to each of the tenants. 


5. Even assuming that there was no 
valid notice in quit, the landlord is 
entitled to maintain the petition for evic- 
tion in view of the . ratio in Raval and 
Company. v K.G. Ramachandran? : and 
P. F. Gupta and Company v. K. Venkatesan, 
Merchant? which have been followed by 
Ramaprasada Rao J., in Sukumaran Nair 
v. Neelakantan Nair®, The special 
procedure provided by the Tamil Nadu 
Buiidings (Lease and Rent Control) Act 
has displaced the requirements of the 
procedure for eviction under the Transfer 
of Property Act. Therefore a notice 
terminating the tenancy in accordance 
with the provisions of section 106 of the 
Transfer of Property Act is not necessary. 


6. Hence, the orders of the Courts below 
are confirmed, and these revision petitions 
are dismissed. There will þe no order 
as to costs. Time for eviction -three 
months. 


S. J. 


Petitions dismissed. 


ee, T T 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. : 


PRESENT: —V. Sethuraman, F. 


Ramasamy Moopanar Appellant* 


U. 


Rathnammal and others... Respondents. 


Injunction—Suit for injunction on basis of 
possession—Competent— Question of tiile not 
relevant. | 


Where the suit is for injunction based on 
possession the plaintiff need not prove’ 
title. The question of title is not rele. 
vant for the purpose of considering the 
eligibility for injunction prayed for by 





1. (1974) 2 S.C.R. 629: AIR. 1974 S.C. 
818. | 
2, (1975) 1 S.C.C. 46: A.I.R. 1974 S.C. 2331, 
3. (CRP. No 3868 of 1974) etc., (1976) 
T.L.N.J. 110. 


*5S.A, No. 143 of 1973, 26th September, 1975, 


364 


the plaintiff. The plaintiff is entitled 
to injunction on the basis of his posses- 
sion, [Para. 5.] 


Cases referred to:— 


Govindaraj v. Kandasamy Gounder, (1956) 2 
M.L J. 578: 69 L.W. 977: I.L.R. (1957) 
Mad. 1245: A.I.R. 1957 Mad. 186; 
Chayalier, I.I. Iyyappan and another v. The 
Dharmodayam Company, (1963) 1 S.C.R. 
85; N.S.S. Lid. v. K.G. Alexander, 1968 
(1969) 1 S.C.J. 455: (1968) 3 S.C.R. 
163: AIR. S.C. 1165; Yeshwant Singh 
v. Jagdish Singh, (1968) 2 S.C.J. 244: 
(1968) 2 S.C.R. 203: A.I.R. 1968 S.C. 
620; Raghubir Saran and others v. Param 
Kirti Saran, A.I.R. 1962 All, 444. 


Appeal against the decree of the Court 
of the Subordinate Judge, Ramanatha- 
puram, in Appeal Suit No. 64 of 1971 
preferred against the decree of the Court 
of the District Munsif of Sathur in 
Original Suit No. 610 of 1969. 


S. Gopalarainam, for Appellant. 


P.N. Venugopalan, T. Thirumalraj and 
R. Thiagarajan, for Respondents. 


The Court delivered the following 


JupDGMENT.—The defendant is the appel- 
lant. The plaintiff, whois rinning an 
elementary school on the suit property, 
filed a suit against the defendant for an 
injunction restraining him from interfer- 
ing with his possession and enjoyment. 
The site, on which there is said to bea 
school building, was classified as Govern- 
ment poramboke or natham land. The 
plaintiff claimed that he and his 
predecessor-in-title had been in occupa- 
tion for over 70 years. The defence 
was that the suit property belonged to 
the defendant and that under a licence 
granted by his father, the plaintiff was 
running the school in the property. The 
defendant relied on a partition of 1918, 
in which this property was dealt with by 
his family. The defendant’s case was 
that the plaintiff was not entitled to the 
relief claimed. 


2. The trial Court took the view that 
neither the plaintiff nor the defendant 
had established title to the suit property. 
It, however, granted an injunction, as 
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the plaintiff was in possession. The 
learned Subordinate Judge, to whom the 
respondent appealed, held, on the basis 
of Exhibits B-3 to B-7, a partition-deed 
and certain other sale-deeds, in which in 
the description of boundaries, the present 
property was referred to as the 
defendant’s property, that the predecessor- 
in-title of the defendant had dealt with 
the suit property as their own, though 
it was natham land. He also held, on 
the basis of possession, that the suit for 
an injunction had to be decreed. Hence 
the present second appeal by the 
defendant. 


~~ 


3. The learned counsel for the appellant, 
who lost in both the Courts, submitted 
that the learned appellate judge having 
found that the appellant and his 
prodecessor-in-title had treated the 
property as their own, should not have 
granted an injunction in favour of the 
plaintiff who had no title to the suit 
property. He further contended that 
the plaintiff was in the position of a 
trespasser On his own showing and that 
a trespasser could not seek to hold his 
possession against the lawful owner. For 
the respondent, the submission was that 
the defendant had filed a title suit 
subsquently in which the question of 
title would have te be gone into. He, 
therefore, submitted that the lower Courts 
did not act wrongly in granting the 
injunction, so that the injunctien, could 
continue till the disposal of the title 
suit. " 


4. The learned counsel for the appellant 


brought to my notice the decision in __ 


Govindaraj v. Kandasamy Goundar’. It is to 
support the proposition that the plaintiff 


cannot change his case and rely on the ` 
In the present casé, ' 


defendant’s stand. 
I am not satisfied that the plaintiff is 
trying to change his case. The plaintiff 
relies on his own possession for the 
purpose of getting the relief of injunction. 
I am, therefore, not satisfied that the 
Kandasamy 
Goundar! has any application. 





1. (1956) 2 M.L.J. 578: 69 L.W. 977: (1957) 
LL.R. Mad, 1245: ALR. 1957 Mad. 186, 
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5. The learned counsel then submitted 
that a party cannot change his case in 
appeal. This has reference to the reliance 
on the licence, pleaded by the defendant, 
in support of the plaintiff’s right of in- 
junction. For this purpose counsel relied 
on a decision of the Supreme Court in 
Chayalier, I.I. Iyyappon andanother v. The 
Dharmodayam Company, The relevant 
passage occurs at page 94. Kapur, J., 
pointed out that it was not opento a 
party to change his case at the appellate 
stage. Here also, I am not satisfied that 
the plaintiff is trying to change his case 
at this stage. No doubt, he relies on the 
permission that was granted by the father 
of the defendant. This is only as a kind 
of shield to support his case of possession. 
Ina case like this where the suit is for 
an injunction based on possession, it has 
been held by the Supreme Court in 
N.US.S, Ltd. v. K.G. Alexandar? and also 
in Yeshwant Singh v. Jagdish Singh? that 
the plaintiff need not prove title. 
Therefore the question of title is not 
relevant for the purpose of considering 
tke eligibility for the injunction prayed 


for by the plaintiff. In view of the fact 


that the question of title isin issue in a 
different suit, which has been subse- 
quently filed, I do not think it proper to 
go into it because the matter may be 
gone into fully in that suit. I, therefore, 
hold that the plaintiff is entitled to the 
injunction on the basis of his possession, 
and nothing said in the present proceed- 
ing would prejudice the rights of either 
parties with reference to the question of 
title in issue in the pending suit. 


6. Learned counsel for the respondent 
relied on the provisions of section 60 of 
the Easements Act and also on the 
decision in Raghubir Saran and others v. 
Param Kirti Saran‘ to show that in the 
_ present case the plaintiff had put up 
construction on the property and that 
the licence cannot be revoked unilate- 
tally by the defendant. But,as pointed 
out by the learned counsel for the 
appellant, the question as to whether 
the plaintiff has putup any structure 


1. (1963) 1S.G.R. 85. 

2 (1969) 1 S.C.J. 455: 1968 S.C.R. 163: 
A.LR. 1968 S.C. 1165. 

3. (1968) 2S.C.J. 244: (1968) 2S.G.R. 203: 
A.LR. 1968 S.C. 620. 

4, AIR. 1962 All, 444, 
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over the property is pot clear, In these 
circumstances, I do not think it necessary 
to go into the question of applicability 
of section 60 of the Easements Act or the 
decision in Rghubir Saran and others vV. 
Param Kirti Saran}. As the plaintiff is 
entitled to the injunction and has been 
properly granted by both the Courts 
below, I do not think it proper to 
interfere ‘with the said decision. 
Subject to the above, the appeal is dis- 
missed. I may reiterate that nothing 
said here will prejudice the rights of. 
parties in the title-suit. There will be 
no order as to costs. No leave. 


R.S. 


ee oe 


Appeal dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENI:—), Sethuraman, F. 


Chandrappa Govinda Mudali 
Appellant” 


v, 
Govindaswami Mudaliar 
Respondent. 


Execution—Attachment of suit property in 
October, 1960— Court auction-sale-in 1964-— 
Defendant purchasing—Possession delivered to 
defendant in January, 1965—Conveyance of 
suit property long before in 1956 with obligation 
to reconvey on payment within 5 years— Period 
not expired at time of attachment —Plainitff 
advancing money to obtain reconveyance — Recon- 
veyance obtained— Plaintiff purchasing the pro- 
perty in 1962—Rights of parties. 


A Court has no jurisdiction to sell a third 
party’s property. It was not necessary 
for the plaintiff in the instant case to 
intervene in the execution proceedings, 
which led to the court-auction-sale and 
make a claim or take other proceedings 
under Order 21 of the Civil Procedure 
Code He could collaterally challenge 
the sale as a nullity which he had done. 
As the person, whose property was sought 
to be attached had no saleable interest in 
the property at the time of the attach- 





1962 All. 444. f 
26th September, 1975, 
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ment there is ñô Gliestion of the proceed- 


ings giving any benefit to the defendant. 


[Para. §.] 


Case referred to:— 
Khiarajmal v. Daim (1905) I.L.R. 32 Cal, 
296 (P.C.): 32 I.A. 23: 9 Gal. W.N. 201. 


Appeal against the Decree of the Court 
of the Subordinate Judge, Chingleput in 
Appeal Suit No. 361 of 1966 preferred 
against the decree of the Court of the 
District Munsif of Tiruttani in Original 
Suit No. 22 of 1965. : : l 


M. V. Krishnan, for Appellant. 
T. K. Seshadri, for Respondent. 
The Court delivered the:following 


JuncmMENT.—The defendant is the Appel- 
Yant.° The plaintiff laid the suit for. 
declaration of his absolute title to the 
suit property measuring 2 acres out of 
3.17 acres-comprised in survey No. 164 of 
Pettai Kandigai Village, Tiruttani Taluk, 
or for his -:possessory title to the above 
property and for a permanent injunction 
against the defendant or in the alternative 
for possession of the property. According 
to the plaintiff the suit property belonged 
to one Lingappa, who was in possession 
and enjoyment thereof. On 12th October, 
1956, Lingappa sold the property to one 
Kuttiappa Mudali’ fora sum of Rs. 300 
with an obligation to reconvey the property 
on receipt of. Rs. 300 within five years 
from the date.of the sale-deed. Thus, 
the right of reconveyance of the property 
was available till 11th October, 1961. 
As Lingappa had no money to get back 
the property, the plaintiff paid Lingappa 
the sum of Rs. 300 so as to enable him 
to take back the said property. Lingappa 
got back the property. He had agreed 
to sell the said property for Rs, 3,000 
to the plaintiff. The sum of Rs. 3,000 
was paid as follows: Rs, 300 in the 
manner mentioned above, Rs. 1,600 
went towards discharge of certain debts 
and Rs. 1,100 was payable before the 
Sub-Registrar. The plaintiff could not 
make the balance. of the amount of 
Rs. 1,100 and, therefore,. he could not 
get the conveyance till 24th August, 
1962. When he paid the balance of the 
amount of Rs. 1,100 a sale-deed was 
‘executed in his favour on that date and 
it was registered. According to the 
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plaintiff he had thus become the full 
owner of the suit property. On 6th 
February, 1965 the defendant is said to 
have come to the suit property with a 
number of coolies and attempted to 
harvest the crops. According to the 
plaintiff, the defendant thus disturbed 
his possession and, therefore, he - came 
forward with the present suit. 


2. The defendant resisted the above 
claim of the plaintiff on the ground that 
it is false to say that Kuttiappa Mudali 
was put in possession of the suit property 
by virtue of the sale-deed in his favour, 
dated 12th October, 1956, and that the 
suit land was always in the possession 
and enjoyment of Lingappa Chetty till 
18th January, 1965, when the defendant 
took ‘possession of the same with standing 
crops therein, through Court. According 
to him there was.a decree against 
Lingappa in O.S.No. 117 of 1960 and 
the property here was brought to sale. 
The defendant purchased the said property 
in Court-auction on 13th March, 1964 
and he took delivery thereof on 18th 
January, 1965. The defendant submitted 
that the property had already . been 
attached on 23rd October, 1960 and that 
the sale-deed in favour of the plaintiff 
was void and inoperative. Ag no claim 
had been preferred ‘by anybody then or 
after the property was sold in court- 
auction, it was contended that the plain- 
tiff could no longer set up any title and 
that he was not entitled to the suit pro- 
perty. The defendant prayed, therefore, 
that the suit may be dismissed with costs. 


i 


3. The learned District Munsif held that 
the plaintiff was not entitled to the 
declaration and the permanent injunc- 
tion prayed for by him, that the sale- 
deed in favour of the plaintiff was not 
true and valid and supported by consi- 
deration and that the suit was not main- 
tainable. Aggrieved by that decision the 
plaintiff preferred an appeal to the 
‘earned Subordinate Judge of Chingleput. 
The appeal was allowed. There was a 
second appeal viz., S.A. No. 95 of 1969 in 
which the High Court remitted the matter 
to the lower Appellate Court and on the 
second occasion the learned Subordinate 
Judge again allowed the appeal. He 
held that the plaintiff was entitled to the 
declaration and the injunction, He was 


if] omanpRapba GOVINDA MUDALE d.'GOVINDASWAMI MUDALIAR (Sethuraman, 7.) 361 


convinced that the plaintiff alone was in 
possession of the suit land on the date of 
the suit and as such he was entitled to 
the injunction as prayed for. 


4. In the present appeal two points are 
raised for consideration. The first is 
whether as a result of the purchase of the 
suit property in court-auction by the 
defendant, he had become the complete 
owner thereof. The ciurt-auction in 
execution of the decree against Lingappa, 
it may be remembered, was in pursuance 
of an earlier attachment on 23rd October, 
1960. The attachment would be opera- 
tive if it was Lingappa’s property on that 
date. But the property had become 
Lingappa’s only on 24th October, 1960. 
On the date on which the attach- 
ment was made Lingappa had no 
attachable interest in the property. 
Though he had entered’ into an agree- 
ment for conveyance of the property, he 
had not actually taken over a conveyance 
so as to become the owner. The attach- 
ment was not of the interest of Lingappa 
in the said property. It is true that the 
saleable interest of Lingappa could have 
been attached, but it was not. There- 
fore, on the facts herein, on the date of 
the attachment, since Lingappa had no 
interest in the property, the attachment 
is invalid. The subsequent sale by Court 
does not confer any title on the defen- 
dant. The fact that Lingappa got the 
property later does not in any manner 
help the appellant herein, because unless 
the attachment was made of a property 
belonging to Lingappa and sale thereof, 
there could have been no transfer to the 
defendant so that the purchaser can 
derive title thereby. 


5. The next question that was argued 
was whether the sale by court-auction 
could be treated as nullity by the plain- 
tiff. In other words, the point raised 
was whether the plaintiff, not having 
taken proper proceedings for the purpose 
of setting aside the court-sale, is not 
bound by the Court proceedings. In 
this connection, my attention was drawn 
to adecision ef the Privy Council in 
Khiarajmal v. Daim*, In that case the 


Tee, Fy 
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lands in suit were held by the plaintiffs 
under leases granted by Government for 
terms of seven years, and renewed from 
time to time. To a suit brought in 1897 
for redemption of the lands which had 
been mortgaged in 1878 by usufructuary 
mortgages, the defence was that the 
defendants were not mortgagees of the 
property but had purchased it at sales in 
execution of decree in 1880-81 which 
could not be set aside, and that the suit 
was barred by lapse of time. The Privy 
Council held that though the sales could 
not now be set aside or treated as void by 
reason of, mere irregularities of procedure 
in obtaining the decrees or in execution 
of them, yet the Court had no jurisdiction 
to sell the property of persons who were 
not parties to the proceedings or properly 
represented on the record and that as 
against such persons the decrees or sales 
under them were void without any 
proceedings to set them aside. Applying 
the clear principle laid down by the Privy 
Council, the Court had no jurisdiction to 
sell a third party’s property. There is 
no need on the facts herein for the plain- 
tiff herein for setting aside ‘the court: 
auction-sale. It is not necessary for him 
to intervene in the execution proceedings, 
which led to the court-auction-sale and 
make a claim or take other proceedings 
under Order 21 of the C.P. Code. He 
could collaterally challenge the sale asa 
nullity which he has done before. As 
the person whose property was sought to 
be attached, had no saleable interest in 
the property, there is no question of the 
proceedings giving any ‘benefit to the 
defendant. In these circumstances, there 
is no merit in the appeal. The second 
appeal is dismissed, with costs. No leave. 


R. S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT:—V. Ramaswami, F. 


B. Gopalaswamy Petitioner .* 


U. 


The Union Territory of Pondicherry, 
represented by Chicf Secretary to 
Government of Pondicherry, 
Pondicherry and another 

Respondents. 


Constitution of India (1950), Article 311— 
Petitioner temporarily appointed as Section 
Officer —Appointment confirmed— Petitioner 
passed deparimental test—Could not pass the 
L.C.E.  examination— Services terminated— 
Termination order liable to be set aside. 


Where it is not a case of the appointment 
of the petitioner as a section-officer in the 
Public Works Departement being made 
subject to the appointee qualifying him- 
selfas a diploma-holder in the L.C.E. 
course and even the confirmation order 
- did not require him to so qualify himself, 
the Government was not entitled to re- 
quire any further qualifications to be 
acquired subsequent to the appointment 
and confirmation and on the petitioner’s 
failure to do soto terminate his services. 
Termination, on the failure to comply with 
such a superimposed condition, will 
cettainly amount to punishment attracting 
the provisions of Article 311 of the Conse 
titution of India. The order of the 
Government is liable to be set aside. 


[Para. 6.] 


Petition under Article 226 of the Consti- 
tution of India praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith, the High Court will be 
pleased to issue a writ of certiorari 
calling for the records of the 2nd Respon- 
dent in No.5494/TP/Div/EC1/70. dated 
28-11-1973 and consequential order No. 
5494/T.P/Div/O.S./EC.2/11, dated Ist 
November, 1974 and quash the same. 


7F.Stanislas, for Petitioner. 


C.Krishnan, The Government Pleader for 
Pondicherry, for Respondents. 


*w.P. No. 4110 of 1974. 
12th Fanuary, 1976. 
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The Court made the following 
OrpER:—Thisis a petition under Article 
226 of the Constitution of India praying 
for the issue of a writ of certiorari to 
quash the order of the second respondent 
dated Ist November, 1974 by which the 
services of the petitioner as section officer 
(redesignated as Junior Engineer) were 
terminated with effect from 28th 
November, 1974. 


2. The post of a section officer in the 
Public Works Department of the Union 
Territory of Pondicherry is a class III post 
and is filled either by promotion from 
among the categories of Draftsman 
Grades I and II who had practical expe- 
rience of not less than three years in 
Public Works Department or by direct 
recruitment. 


By an advertisement in the English 
dailies, dated 15th May, 1958, applications 
were called for, for the appointment of 
a section officer. The petitioner, who had 
appeared for the examination in the 
diploma course in L.C.E. and who was 
awaiting the results of the examination, 
applied for the post and he was called 
for an interview on the Ist of August, 1958 
and was selected for post of a section 
officer and posted to Karaikal sub-division 
in the leave vacancy of one Sri Andre 
on a pay of Rs. 100 per month in the scale 
of pay at Rs. 100 5-150-10-250 plus dear- 
ness allowance of Rs. 36 and house-rent 
allowance of Rs. 3. It was mentioned in his 
appointment order that the appointment 
was purely temporary and was subject to 
termination on two month’s notice. When 
the posts of section officer were made per- 
manent, by a confirmation order, dated 
17th May, 1965, the appomtment of the 
petitioner was confirmed as section officer 
with effect from 1st April, 1964. This con- 
firmation was subject to the petitioner pas- 
sing the prescribed tests. There is .-no 
dispute that the petitioner had passed the 
prescribed departmental tests. It appears 
that at the time of selection, in the publi- 
cation issued in the papers themselves the 
minimum qualification required for selec- 
tion as a section officer was the diploma in 
L.C.E., or equivalent qualification. Find- 


ing that the petitioner did not possess the © 


minimum qualification the Government 
issued a memo. dated 23th May, 1967, by 
which they informed the petitioner that in 
view of the fact that he did not possess the 


a 


iI] 


minimum educational qualifications but 
had put in more than eight years of 
service, the Government had decided to 
give the petitioner an opportunity to 
qualify himself for the post by passing the 
L.C,E. Examination in full within one 
year from the date of the issue of the said 
memo. failing which his services would be 
terminated. It may be mentioned here that 
the petitioner had passed all the subjects 
except one in the L:C.E, Course. The 
petitioner tried to appear for the one sub- 
ject in which he had failed ; but by that 
time, the syllabi for the L.C.E. Course had 
been changed and therefore, he was asked 
by the Education Department to attend 
an institution for at least two years and 
then he would be permitted to write the 
examination in order that he may be given 
the diploma in L.C.E. Since the petitioner 
found it not possible to complete the 
course, he was going on requesting the 
Government to exempt him from the 
minimum : educational qualifications. 
Ultimately, since the petitioner was not 
in a position to complete the: L.C.E. 
course, the Government issued a further 
memo, dated 28th November, 1973, stating 
that that was the final notice requiring 
the petitioner to acquire the minimum 
educational qualification within a period 
of one year failing which his services 
would be terminated. Since the petitioner 
had not qualified himself for a diploma 
in L.C.E. within the period of one year, 
by the impugned memo., dated Ist 
November, 1974, his services were termi- 
nated with effect from 28th November, 
1974. It is to quash this order, the present 
writ petition has been filed. 


4. The learned counsel for the petitioner 
. contended that even if, at the time of 
appointment, the minimum educational 
qualification required was a diploma in 
L.C.E., he was appointed as a Section 
Officer by the order of the Government, 
dated 5th August, 1958 without any condi- 
tion as to ‘his acquiring a pass in the 
L.G.E. Diploma course. But, on the 
other hand, when the temporary posts of 
Section Officer were made permanent, the 
petitioner was confirmed as a Section 
Officer with effect from Ist of April, 1964. 
Even in that confirmation order, there 
was no condition that he should. appear 
for an examination or past the Diploma 
course in L,C.E. On the other hand, 
‘even the seniorities were fixed on the 
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basis that he was fully qualified for 
appointment as a Section Officer. There- 
fore, the subsequent direction of the 
Government requiring him to pass the 
examination in L.C.E., is illegal and 
beyond the jurisdiction of the respondents. 
He further contended that the petitioner’s 
service could not be terminated on the 
ground that he is not possessed of the mini- 
mum educational qualification prescribed 
for the post ofa Section Officer. The 
learned counse} is well founded in his 
contentions. 


5. It is true, as contended by the 
learned counsel for the respondents that 
even in the Press notification calling for 
applications for the post of Section- 
Officers, it was stated “that persons 
holding at least L C.E., or equivalent 
diploma or those who have appeared for 
the B.E. Examination need only apply.” 
But when the petitioner applied without 
a full pass in the L.C.E. Course, though 
the Government oould have rejected his 
application did not choose to reject it. 
But, on the other hand, they appointed 
him as a Section Officer. It was pointed 
out in the counter-affidavit that it appears 
that the Director of Public Works at the 
time of forwarding the list of selected 
candidates in calling for interview from 
out of the total applications, by mistake 
shown against the name of one 
V. Gopalaswamy the qualification as 
having passed the L.C.E., Madras and 
that because of this mistake, later on, 
without noting that the petitioner had 
actually not passed the L.C.E. Examina- 
tion and the initial of Gopalaswamy 
given in the report of the Director of 
Public Works differedfrom the initial of 
the petitioner, appointed the petitioner as 
if the petitioner was qualified for the post. 
It might be that in the report of the 
Director of Pablic Works, a mistake 
could have been committed in both giving 
the initial of the petitioner and also in 
stating that he had passed the L.C.E. 
Examination, Madras. But it was never 
the case of the department that either 
in the application for the post of or at 
any stage the petitioner gave any mis- 
statement about his qualification. In fact 
the petitioner was not proceeded against 
for giving any false declaration either in 
the application or at any stage subsequent 
thereto on the basis of which he was 
selected to the post of Section Officer. 
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If the petitioner had disclosed his correct 
qualifications and, did not mis-state either 
his qualifications or his initials, he could 
not be blamed because the selecting 
authority had selected him on a mistaken 
impression that he was a qualified candi- 
date. I must also point out that there is 
- no evidence also to show that the selecting 
authority has misunderstood the qualifi- 
cations of the petitiouer at the time when 
he was recruited. It might be that 
there might not have been suitable 
candicates available and therefore the 
petitioner was selected even though he 
was not fully qualified. It is also seen 
from the letter of the Government dated 
10th February, 1966, that some of the 
Section Officers in the Public Works 
Department had passed their final exami- 
nation of the degree or diploma course 
after the date of appointment showing 
thereby that even those who were not 
fully qualified were appointed as Section 
Officers. But in the case of the petitioner, 
the original order of appointment and 
the confirming order did not require 
him to qualify himself as a diploma holder 
in L.C.E. course. It is therefore not 
possible for the Governmeut, after he 
was confirmed in the service, to require 
him to qualify himself for the diploma in 
the L.C.E. course. 


6. The learned Government Pleader 
contended that terminating the services 
of the petitioner on the ground that he 
had not fully qualified himself for the 
post will not amount to termination 
within the meaning of Article 311 of 
the Constitution of India. This is nota 
case: where the appointment was made 
subject to his qualifying himself as a 
diploma-holder in L,C.E. Course. As 
already stated, even the confirmation 
order did not require him to qualify 
himselfin the diploma of L.C.E. The 
Government, therefore, was not entitled 
to require any further qualifications to 
be acquired subsequent to the appoint- 
ment and confirmation and on the failure 
of which to terminate the services. Termi- 
nation, on the failure to comply with 
such. a super-imposed condition, will 
certainly amount to punishment attrac- 
ting the provisions of Article 311 of the 
Constitution of India. I am therefore of 
the opinion that the impugned order of 
the Government is liable to be set aside 
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and it is accordingly set aside. The 
writ petition is allowed and the petitioner 
will be entitled to his costs. Counsel fee 
Rs. 250. 


R.S. Petition allowed. 


Ft $4 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction) 


PRESENT:—V. Ramaswami, J. 


P. Vijayan Petitioner * 
U. 

The Executive Officer, Avanashi 
Panchayat, Avanashi, Coimbatore 
District Respondent. 


Panchayats and Committees of the Panchayat 
Proceedings, Rule 4—Meeting called for by 
Members—Notice—Purpose of meeting not 
specified—Date also not mentioned—Meeting 
invalid—Affixure of notice on outer door— 
Enough compliance with service of notice— 
Constitution of India, Article 226—Writ of 
prohibition issued. 


Rule 4 (1) of the Rules relating to 
Proceedings of Panchayats and Committees 
of Panchayats shows that the purpose 
for which the meeting is to be held is to 
be specified in the, notice requiring the 
same to be convened. Under rule 4 (2), 
before notice could be issued calling a 
meeting under that rule, at least five days 
should have lapsed after the notice issued 
under rule 4 (1). Since the notice itself 
in the instant case did not bear any date 
there was no knowing as to when exactly 
it was issued. The notice issued for the 
meeting called by the requisitionists under 
rule 4 (2) was also not in compliance 
with that provision. j 

' [Paras. 6, 7 and 8] 


Affixture of notice on the outer door of 
the home is enough compliance with 
service of notice. 

[Para. 9} 


Petition under Article 226 of the Consti- 
tution of india, praying that in the 
circumstances stated therein, and in the 


*W.P, No. 4206 of 1974. 





11th February, 1976, 


„4i 


11] 


affidavit filed therewith the High Court 
will be pleased to issue a writ of prohibi- 
tion restraining the respondent herein 
from giving effect to the reselutions said 
to have been passed at the so-called 
requisitioned meeting of the Avanashi 
Panchayat said to have taken place on 
iith November, 1974, and give suitable 
directions in that behalf. 


S. Jayaraman, for Petitioner. 
M.A. Sadanand, for Respondent. 
The Court’ made the following 


OrpeRr:-The petitioner is the President 
of the Avanashi Panchayat which consists 
of fourteen members. On 31st October, 
1974, nine of the members sent a written 
requisition to the petitioner to convene 
amecting of the panchayat on llth 
November, 1974 at 10-30 a.m. to consider 
the following subjects: 


“(a} Sanction of income and expendi- 
ture account; 
t 


(6) To consider and and take steps to 
increase the revenue of the panchayat; 
and 


(c) any other subject which may be 
brought up by the President or the 
Executive Officer.”’ 


This requisition was delivered by the 
requisitionists to the Executive Officer 
on 31st October, 1974. The Executive 
Officer says in his counter-affidavit that 
he gave it to the President on that very 
date. The petitioner further states that 
on 2nd November, 1974 he made an 
endorsement thereon to the effect that 
the date and the time for the meeting 
would be decided and communicated. 
But this is denied by the Executive 
Officer, and it is net necessary for me 
to go into that disputed question of fact 
as the writ petition could be decided on 
legal basis itself. 


2. Finding that the petitioner had not 
called the meeting as required by the 
requisitionists, they sent a notice calling 
the meeting on llth November, 1974 at 
10-30 a.m., exercising their powers under 
Rule 4 (2) of the rules relating to 
Proceedings — of Panchayats and 
Committees of Panchayats. The nine 
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requisitionists attended the meeting en 
that date and passed as many as twenty 
resolutions and forwarded the same to the 
Executive Officer for giving effect to 
them. 


g. On 12th November, 1974, the 
petitioner notified that a meeting of the 
panchayat would be convened at 10 a.m. 
on the 2lst of November, 1974, for 
considering about sixteen items of 
business, The Executive Officer was 
directed by the petitioner to issue notices 
to the members for the above said meet- 
ing. But the Executive Officer refused 
te call the meeting stating that every 
one of the sixteen items of business which 
he had listed for the meeting, had already 
been considered by the nine requisitionists 
in the meeting held by them on llth 
November, 1974 and that there was no 
need for a separate meeting therefor. 
Thereupon, the petitioner instructed the 
Executive Officer that none of the resolu- 
tions said to have been passed on llth 
November, 1974 should be implemented 
by him on the ground that that meeting 
was One without jurisdiction and did not 
conform to the rules relating to panchayat 
meetings. When the Executive Officer 
did not heed to his  directions,. the 
petitioner filed this petition praying 
for the issue of a writ of prohibition 
directing the Executive Officer not to give 
effect to any of the resolutions passed on 
11th November, 1974 by the nine 
requisitionists, 


4. The petitioner has raised the follow- 
ing grounds, among others, in his affidavit 
in support of the writ petition: 


Firstly, the notice issued by the 
requisitionists to convene the meeting 
did not specify the precise purpose for 
which the.meeting was to be called. 
According to the petitioner, the third 
item put in the agenda is so vague 
that it could not form a subject for a 
meeting to be called by the Members 
under Rule 4, 


Secondly, the notice issued by the 
requisitionists in exercise of the powers 
under Rule 4 (2) did not bear any 

` date and it was not given ‘in 
accordance with the rules. 
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Thirdly, no such notice, as required 
by rule 4 (2), was issued to the 
petitioner. i 


There are a number of other allega- 
tions, which need not be set out here, 
as Lam satisfied that the petitioner is 
well-founded even on these three grounds, 
which entitle him to the writ of prohibi- 
tion as prayed for. 


5. Fhe relevant rules are Rules 3 and 
4, which may be extracted here: 


«3 (1) No meeting shall be held 
unless notice of the day and time when 
meeting is to held and of the business 
to be transacted thereat has been 
given at least three clear days before 
the day of the meeting. 
(2) In cases of urgency, the president 
may convene a meeting on giving 
shorter notice than that specified in 
sub-rule (1). 


(3) The agenda for the meeting of 
the town panchayat shall be prepared 
by the executive officer in consultation 
with president. The executive officer 
may include in the agenda any subject 
which in his: opinion, should be 
considered by the panchayat and 
shall include therein any subject 
specified by the president. On any 
subject included in the agenda, the 
president as well as the executive officer 
shall have the right of recording his 
views in a note and such note shall be 
circulated to the members or placed 
before the panchayat before or at the 
time of the consideration ofsuch sub- 
ject by the panchayat. 


(4) The agenda for the meeting of a 
village panchayat shall be prepared by 
the president. The president may 
include in the agenda any subject 
- which in his opinion should be 
considered by the panchayat. On 
any subject included in the agenda, 
the president shall have the right of 
recording his views in a note and such 
note shall be circulated to the 
members or placed before the 
panchayat before or at the time of the 
the consideration of such subject by 
the panchayat. 


4 (1). The president shall, on the 
requisition in writing of not less than 
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one-third of the members then on the 
panchayat, convene a meeting of the 
panchayat, provided that the requisi- 
tion specifies the day (not being a day 
observed by the panchayat asa holi- 
day), when and the purpose for which 
the meeting is to be held. The 
requisition shall be delivered at the 
office of the panchayat during office 
hours to the president, the executive 


officer or any other person who may 


be in charge of the office, at least ten 
clear days before the date of the 
meeting. 


(2). If the president fails within 
forty-eight hours from the delivery of 
such requisition to call a meeting on 
the day specified therein or within 
three days thereafter, the meeting 
may be called by the members who 
signed the requisition on giving the 
notice provided for in sub-rule (1) of 
Rule 3 to the other members of the 
panchayat. 


(3) No meeting under sub-rule (1) or, 
sub-rule (2) shali be convened at any | 


place other than the place, where 
the office ef the panchayat in 
situated.” 


6. It may be seen from rule 4 (1) that 
the purpose for which the meeting is to 
be held is to be specified in the notice 
requiring the same to be convened. 


T 


But, both the first subject mentioned in" 
the agenda and the third subject are not : 


specific but are vague. What 
and expenditure’ which the requisi- 
tionists wanted the panchayat to sanction 
are not mentioned there. Further, the 
meeting contemplated under rule 4 (1) 
being to consider specific subjects, the 


meeting could not consider any other ` 


subject which is not specified there. 
Relying on the blanket agenda covered 
by clause (c) of the requisitioning 
letter, the requisitionists seem to have 
passed twenty resolutions of varying 
nature. The notice calling a meeting 
itself is therefore not in compliance with 
Rule 4 (1). Therefore, the president 
was well within his jurisdiction in not 
‘calling for a meeting, though one would 
have expected ‘him, to write to the 
requisitionists of the defects in the notice 
and asking them to rectify the same. 


‘income: 


+ 


-a 


_ affidavit 
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7. The notice issued by the requisi- 

tionists under Rule 4 (2) was also not in 
compliance with that provisions. That 
notice did not contain any date. It may 
be seen from Rule 4 (2) that before they 

could issue the notice calling a meeting 

under rule 4 (2), at least five days. 
should have lapsed after the notice issued 

under section 4 (1). Since the notice 

itself did not bear any date there was 

no knowing as to when exactly this 

notice was issued. 


8. Further, even ifit is to be assumed 
that the notice was issued subsequent to 
the five days as required in Rule 4 (2), 
it could not be, with any definiteness, 
decided that there were three clear days 
from the date of notice before the 
mecting as required under Rule 3, which 
is extracted above The date of notice, 
in this case, is absolutely essential in 
order to find out whether it is in 
compliance with rule 3 and rule 4 (2). 
Except stating that one of the signatories 
to the requisition had signed in the 
notice with date “6th November, 1974” 
there was no definite statement on what 
date actually the notice was issued. The 
notice issued for the meeting called by 
the requisitionists under rule 4 (2) is, 
therefore, not in compliance with ‘the 
provisions. 


9. So far as service of the notice on 
the petitioner is concerned, the covnter- 
states that when the notice 
was sent through a panchayat servant, 
the president was not available in the 
house and that when it was sought to 
be served on the adult members of the 
family they refused to receive the same 


- and thereupon a copy of the notice was 


affixed on the outer door of 
petitioner’s house. 


the 
Neither the counsel 


` for the petitioner nor the counsel for the 


. respondent could rely on any particular 


mode of service so far as meetings of 
panchayats are concerned, in the 
absence of specific rules relating to such 
service. I am satisfied that the 
affixture of notice on the outer door of 
the petitioner’s house is enough 
com pliance-with service of notice. 


10. But, here again, there is no 
averment in the counter-affidavit on 
what date the affixture was effected in 
order tofind whether rule 3 had been 
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complied with. Therefore, the petitioner 
is well-founded even in this contention, 
that there was no valid service of notice 
on the petitioner for the meeting called 
on lith Nevember, 1974. 


11. These grounds themselves are 
enough to invalidate the entire procee- 
dings held on llth November, 1974, 
and the Executive Officer could not 
have acted on the resolutions on that 
Occasion. 


12. The writ petition is accordingly 
allowed and the rulenisi is made 
absolute. The petitioner will be entitled 
to his costs... Counsel’s fee Rs. 150. 


R.S. Petition allowed. 


\ 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:— P. R. G okulakrishnan, 7. 


Muthusamy Gounder Petitioner? 
D. l ; 
A. P. Kaithamalai Gounder 
i Respondent. 


(A) Partition Act (IV of 1893)—LInherent 
power of Court to direct sale outside provisions 
of the Act. g 


(B) Civil Procedure Gode (V of 1908), sec- 
tion 151— Partition sutt—Court has no 
inherent power in partition suit to direct a sale 
outside the Partition Act. 


In a partition suit the lower Court 
directed the -Commissioner to sell the 
property among the sharers after giving 
one month’s notice to the counsels of both 
the parties and that the successful bidder 
among the . sharers shall be permitted to 
set off his share of the sale price and 
deposit the balance. On revision, 


Held: It is clear from the order -passed 
by thè lower Court, which was under 
Order 26,. rules 13 and 14, Civil 
Procedure Code and section 15{, Civil 
Procedure Code, that an auction was 
directed to be held among the sharers. 
Such a direction is outside the purview 


*C.R.P. No. 2664 of 1975. ; 
7th April, 1976 
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of the Partition Act. The discussion and 
the decision rendered in O.S.A. No. 108 
of 1966 shows that the Court does not 
have inherent powers, apart from the 
Partition Act, to pass orders in respect of 
a partition suit. The Court below should 
not have ordered auction of the suit 
property as between the sharers. In the 
circumstances, the order of the Court 
below is set aside and the matter is 
remanded to the file of the lower Court 
for the purpose of disposal afresh in 
accordance with law. [Paras. 8 and 13] 


Cases referred to:— 


Nitya Gopal v. Pran Krishna, A.I.R..1952 
Cal. 893; Ghadhar Ghose v. Janaki Nath 
Ghose, A.I.R. 1969 Cal. 59; R. Ramamurthi 
v. V. Rajeswara Rao, (1973) 1 S.C.R. 904: 
A.I.R. 1973 S.C. 643; Sampathammal v. 
Veerammal, (1973) 86 L.W. 500 (1): (1973) 
2M.LJ. 192: ADR. 1974 Mad. 32; 
Subbamma v. Veerayya, (1932) 61 M.L.J. 
952: 34 L.W. 730: 136 I.C. 203: A.LR. 
1932 Mad. 15; Ramasamy Naicker v. 
Nagammal, (1970) 83 L.W. 199; 
Vasarambal v. Nataraja Chettiar, (1975) 
T.N.L.J. 441; Ramaprasada Rao v. 
Subbramaiah, (1957) 2 An. WR. 488: 
A.I.R. 1958 Andh, Pra. 647; Ram 
Gopal v. Bhikamchand, A.1.R. 1964 Raj. 
229; Shardaben Hirachand v. Chandrason, 
J.L.R. (1966) Guj. 143; Ram Prasad v. 
. Mt. Mukandi, A.I.R. 1929 All. 443. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Subordinate 
Judge, Erode, dated Ist April, 1975, and 
made in I.A. No. 1236 of 1974 in 
O.S. No. 515 of 1971. 


S. Gopalaratnam, for Petitioner. 


M. R. Narayanaswami for K. Saroabhauman 
and S. Gopalaratnam, for Respondent. 


The Court made the following 


OrRpDER:— The defendant in O.S. Ne. 515 
of 1971 is the plaintiff herein. The 
respondent herein who is the plaintiff 
in O.S. No. 515 of 1971 filed in I.A. 


No. 1236 of 1974 under Order 26, rules 13° 


and 14 of the Code of Civil Procedure to 
appoint a Commissioner to divide the 
suit property in accordance with the 
preliminary decree and to pass a final 
decree. In the affidavit filed in support 
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of the petition, the plaintiff-respondent 
herein wanted appointment of a Com- 
missioner to divide the suit property 
which consists of a rice mill and an open 
space or to sell it in auction. The 
petitioner herein in the counter-statement 
filed for I.A. No. 1236 of 1974 inter alia 
contended that the suit property is easily 
divisible into two equal portions or at least 
approximately equal portions and as such 
there is no need to sell the suit property 
in auction. 


2. The trial Court took up for determi- 
nation as to whether the suit property can 
be conveniently divided into two equal 
shares by metes and bounds or whether 
the entire property has to be sold to the 
highest bidder and the proceeds divided 
among the sharers. 


g. No doubt, the Commissioner has filed 
a report suggesting division of the property 
and adjustment as regards the money 
value thereof. The plaintiff-respondent 
herein filed objections to the Commis- | 
sioner’s report stating that the suit 
property isa rice mill with machineries 
like electric motor huller and also drying 
yard with godown constituting one 
unit, that the property is incapable 
of division, that the report of the Com- 
missioner suggesting division of the 
suit property as though the suit 
property comprises only of immovable 
property is unsustainable in law and on 
facts and that the Commissioner has 
failed to note that it is impossible to 
enjoy the northern half without the 
southern half and vice versa. The respon- 
dent herein has further contended that 
the suit property has a good-will, that 
such good-will is not capable of estima- 
tion, in money value and as such the 
Court may be pleased to order sale of 
the suit property inclusive of machineries, 
licences, permits, etc., between the parties 
to the suit and render justice. 


4. The lower Court, after taking inte 
consideration the Commissioner’s report 
and the objections filed by the respondent 
herein, directed the Commissioner to sell 
the property among the sharers after 

iving one month’s notice to the counsels 
of both the parties and the successful 
bidder among the sharers shall be 


I] 


permitted to set off his share to the sale 
price and deposit the balance. 


5. Aggrieved with the said order passed 
by the lower Court, the defendant has 
preferred this civil revision petition. 


6. Mr. S. Gopalaratnam, the learned 


counsel, appearing for the petitioner 
contended that, as per the Commissioner’s 
report - the property can be divided by 
metes and bounds and that the lower 
Court had no authority in law to direct 
a sale under the circumstances of the 
present case. The learned counsel has 
also filed C.M.P. No. 13787 of 1975 under 
seetion 3 of the Partition Act and section 
151, Civil Procedure Code, praying’ that 
this Court may be pleased to order a 
valuation of the plaintiff’s share of the 
suit property described in the preliminary 
decree and offer to sell the same to the 
petitioner at such valuation. The main 
contention pressed by Mr. S. Gopala- 
ratnam, the learned counsel, appearing 
for the petitioner is that the Court’s 
powers are limited to the provisions of 
the Partition Act and that the Court 
cannot have any inherent jurisdiction 
apart frem the said Act, According to 
the learned counsel, the direction by the 
Court below to the Commissioner to sell 
the property among the sharers is beyond 
the powers conferred upon the Court. 
As per section 2, the only power the 
Court has is to direct the sale of the 
property and distribute the proceeds 
thereof to the respective parties as per 
the provisions of section 2 of the Act. 
Instead, the learned counsel appearing 
for the petitioner states that the Court, 
‘without jurisdiction, directed the property 
to be sold in between the sharers. The 
learned counsel also read section 3 of the 
Partition Act and contended that the 
petitioner herein is entitled to file such an 
application to buy at a valuation the 
share of the party asking for asale. In 
such a case, the Court shall fix the 
valuation of the share in such manner as 
it may think fit and offer to sell the same 
tothe person applying under section 3 
‘of the Act at a price so ascertained. 
Hence the learned counsel submits that 
‘since an application under section 3 of 
the Partition Act has been filed in 
.M.P. No. 13787 of 1975 the Court can 
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pass order as per the provisions contained 
in section 3 of the Act. 


4. Mr. M. R. Narayanaswami, the learned 
counsel appearing for the respondent 
submitted that the property is incapable 
of division and that the Court has 
inherent jurisdiction apart from the Parti- 
tion Act, to pass such orders as it deems 
fitin the interests of justice. 


8. It is clear from the order passed by 
the Court below, which is under Order 26, 
rules 13 and 14, Civil Procedure Code 
and section 15], Civil Procedure Code 
that auction is directed to be held among 
the sharers. Clearly such direction is out- 
side the purview of the Partition Act. 
Hence the main question that has to be 
decided is as to whether the Court has 
inherent jurisdiction, apart from the Parti- 
tion Act, to pass order as it thinks just 
and convenient. 


9. Mr. S. Gopalaratnam, the learned 
counsel appearing for the petitioner 
cited the decision in O.S.A. ‘No. 108 
of 1966, dated 2lst December, 1970 
V. Rajeswara Rao v. Maheswara Rao (died). 
and another to support his contention. 
The principal questions that arose for 
determination in the said appeal are: (1) 
whether the Court has an inherent power 
of sale of the property which is not 
capable of division apart from the provi- 
sions of the Partition Act and whether 
the plaintiff invoked only such inherent 
power of Court and not the power under 
section 2 of the Partition Act; (2) whe- 
ther the plaintiff having invoked the juris- 
diction of this Court under section 2 of 
the Partition Act is entitled to withdraw 
his suit under Order 23, rule 1, Civil Pro- 
cedure Code, at the same time reserving 
his right to file a fresh suit on the same 
cause of section; (3) At what stage should 
the request under section 2 be made; 
and (4) has the defendant, who invoked 
the jurisdiction of this Court under 
section 3 of the Partition Act, an inde- 
feasible right to compel the plaintiff to 
sell the plaintiff’s half share to him at 
the valuation and prevent the plaintiff 
from withdrawing the suit? On these 
questions, the Bench of our High Court 
definitely held that no general power of 
sale can be spelt out from the provisions 
of the Act. On the other hand, the 
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implication is that the legislation did not 
intend to confer on the Court a power of 
sale, apart from the power conferred 
under the provisions of the Partition Act. 


In propounding this principle, the Bench 


of our High Court respectfully agreed 
with the view expressed in Nitya Gopal v. 
Pran Krishna? which was later followed 
in Ghadhar Ghose v. Janaki Nath Ghose?®. 
While doing so, the Bench also dissented 
from.the view expressed by a Bench of 
the Andhra High Court in Ramaprasada 
Rao v. Subbaramaiah®. 


10. The Judgment in O.S.A. No. 108 of 
1966 was confirmed by the Supreme 
Court in R, Ramamurihi v. V. Rajeswararao*. 
The Supreme Court has also made a 
specific mention to the effect that the 
Bench of our High Court considered as 
to whether the Court has inherent power 
ef sale of the property which is not 
capable of division apart from the provi- 
sions of the Partition Act and whether the 
plaintiff invoked only such an inherent 
power and not the power under section 2 
of the aforesaid Act. No doubt the 
main discussion by the Supreme Court is 
on the validity of withdrawal of the suit 
under Order 23, rule 1, Civil Procedure 
Code. But the Supreme Court, discussing 
the scheme of sections 2 and 3, held “At 
the same time in order to prevent any 
oppressive exercise of this privilege those 
shareholders who did not desire a sale 
were given a right to buy the others out 
at a valuation to be determined by the 
Court.” Thus itis clear that the Supreme 
Court has confirmed the view taken by 
the Bench of our High Court as regards 
the points stated above. Apart from this 
decision, Mr. S. Gopalaratnam also cited 
Sampathammal v. Veerammal®. 


11. Mr. M. R. Narayanaswami, the 
learned counsel, appearing for the respon- 
dent tried to distinguish the judgment 
in O.S.A. No. 108 of 1966 and also the 





1. A.L.R. 1952 Cal. 893. 

2. AIR. 1969 Cal. 59. 

3. (1957) 2 An.W.R. 488: A.I.R. 1958 Andh. 
Pra, 647.’ 
4. (1973) 1 S.C.R. 904: A.LR, 1973 S.C. 
643. i f 

5. (1973) 8&6 LW. 500 (i): (1973) 2M.L,J- 
192: ALR. 1974 Mad. 32, 
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decision reported in R Ramamurthi v. 
V. Rajeswararao’., The learned counsel sub- 
mitted that the respondent herein did 
not invoke the jurisdiction of the Court 
under the Partition Act and as such the 
provisions of the Partition Act will not 
apply to the facts of this case. The 
learned counsel also stated that when a 
Court has no suo moto jurisdiction to 
apply the Partition Act and when neither 
party has invoked the procedure laid - 
down under the Partition Act, it cannot 
be said that the Court is powerless to 


- effect a division of the property in the 


manner which it considers equitable in the 
circumstances of that particular case. 
Mr. M.R. Narayanaswami, the learned 
counsel, further submitted that the Parti- 
tion Act of 1893 is only to amend the 
existing law and that does not mean the 
power of the Court is only within the four 
corners of the Act. To substantiate his con- 
tention, the learned counsel cited Subbamm 
v. Veerayya®, Ramaswami Naicker’ v. 
Nagammal’, Vsalambl v. Nataraja Chettiar* 
and Ramaprasada Rao v. Subbaramaiah®. 


The learned counsel also submitted that ' . 


the main questions that loomed large in 
O.S.A. No. 108 of 1966 and R. Ramamurtht 
v. V. Rajeswara Rao, were with reference 
to the withdrawal of the suit under 
Order 23, rule 1, Civil Procedure Code 
and as such any finding on the inherent 
powers of the High Court in respect of a 
partition suit is only obiter and the same 
need not be taken as binding upon this 
Court. According to the learned counsel, 
this Court can independently view the 
matter and give a decision as to whether 
the Court has inherent jurisdiction, apart‘ 
from the Partition Act, to pass orders 
which it considers equitable in the circum- 
stances of the particular case. 


12. Subbama v. Veerayya,* is a judgment of a 
single Judge of this Court and as such the. 





1. (1973) 1 S.C.R. 904: AIR. 1973 S.C. 
643. . 


2. (1932) 61 M.L.J. 552: 34 L.W. 730: 136 
I.C. 203: ALR, 1932 Mad. 15. 


3. (1970) 83 L.W. 199. 
4. (1975) C.N.L.J. 441. 


5. (1957) 2 An. W.R. 488: A.LR. 1958 Andh. 
Pra. 647, 
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same cannot prevail over the Bench 
decision of the High Court rendered in 
O.S.A. No. 108 of 1066. Ramaswam: 
Naicker v. Nagammal}, is prior to the deci- 
sion rendered in O.S.A. No. 108 of 1966, 
Vasavambal v. NatarajaChettiar®, rendered 
by a single Judge of this Court cannot 
have any effect in the light of the judg- 
ment rendered in O.S.A. No. 108 of 1966. 
The Bench decision of the Andhra Pradesh 
High Court reported in ~ Ramaprasada 
Rao v: Subbaramaiah®, has been dissented 
by our Bench in O.S.A. No. 108 of 1966. 
The various other decisions cited by 
Mr. M.R. Narayanaswami, the leared 
counsel, appearing for the respondent 
such as Ram Gopal v. Bhikamchand‘; 
Shardaben Hirachand and others v. Chandrason 
and others* and Ramprasad v. Mt. Mukandi®, 
cannot have any binding effect over 
this Court when especially a Bench of this 
Court in O.S.A. No. 108 of 1966 has 
decided this point. 


13. Itis clear from the discussion and the 
decision rendered in O.S.A. No. 108 of 
1966 that the Court will have inherent 
powers, apart from the Partition Act, to 
pass orders in respect of a partition suit. 
I am in complete agreement with the argu- 
ments advanced by Mr. S. Gopalaratnam 
to the effect -that O.S.A. No. 108 of 
1966 is the authority for the proposition 
that the Court will not have any inherent 
powers apart from the Partition Act, in 
respect of partition suits. Thus it is clear 
the Court below has exercised jurisdiction 
not vested in it by law. The lower Court 
ought to have decided the case as per the 
. |provisions of section 2 of the Partition 
Act and should not have ordered auction 
_of the suit property in between the 
sharers. In these circumstances, the 
order of the Court below is set aside and 
the matter is remanded to the file of the 
lower Court for the purpose of disposal 
afresh in accordance with law. In view 


1. (1970) 83 L.W.199. 
2. (1975) T.L.N.J. 441. 


3. (1957) 2 An. W.R. 488: A.I.R. 1958 Andh. 
Pra. 647. i i 


4. A.I.R. 1964 Raj. 229. 

5. LLR. 1966 Guj. 143. 

6.  A.I.R.1929 All. 443. 
M L J—48 
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of the remand I have made, the respon- 
dent herein is at liberty to move the 
Court below, when. the matter is taken 
up for hearing, for any relief under sec- 
tion 3 of the Partition Act. With this 
observation, C.M.P. No. 13787 of 1975 is 
dismissed. There will be no order as to 
costs. 


S. Gopalarathnam, for Petitioner. 


M.R . Narayanaswamy, for K. Sarvabauman 
and S. Gopalaraihnam, for Respondent. 


The Court made the following 


ORDER:—I delivered the judgment 
in C.R.P. No. 2664 of 1975 on [9th 
March, 1976 Mr. M.R. Narayanaswami, 
the learned counsel, appearing for the 
respondent in the above revision petition 
wanted this matter to be posted again 
to delete certain sentences in the judg- 
ment. Hence ¥ directed this matter to 
be posted before me Mr. M.R. Narayana- 
swami pointed out that the sentence: 


‘the lower Court ought to have decided 
the case as per the provisions of section ` 
2 of the Partition Act and should not 
have ordered auction of the suit pro- 
perty in between the sharers”. 


has to be deleted and instead, it must 
read: 


‘The lower Court ought to have decided 
the case as per the provisions of the 
Partition Act and should have ordered 
auction of the suit property in between 
the parties.” 


Mr. S. Gopalaratnam, the learned counsel, 
who appeared for the petitioner in the , 
above revision petition, stated that the 
request made by the respondent herein 
before the Court below is only under 
section 2 of the Partition Act and as such, 
the order dictated can stand as it is. 


15. As far as the present case is concerned, 
I bestowed my attention only as to 
whether the Court has inherent power 
apart from the Partition -Act to pass - 
orders. I decided, following thè Bench 
decision of our High Court, that the 
Court has no inherent powers, apart from 
the Partition Act, to pass orders in parti- 
tion suits. Hence to state that the lowe 
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Court has to decide the request made 
by the respondent herein under section 2 
of the Partition Act will, in effect, 
preclude the respondent from stating 
that his request is not under section 2. 
When I mention this, I make it clear 


that it is open to the petitioner herein to 


press his view to the effect that the 
request made by the respondent herein 
is only under section 2. With these 
observations, I modify the sentence stated 
above so as to read in the judgment 
rendered by me on 19th March, 1976, in, 
C.R.P. No. 2664 of 1975 as follows:— 


“The lower Court ought to have decided 

the case as per the provisions of the 
Partition Act and shouldnot have 
ordered auction of the suit property in 
between the sharers.” 


When I make this alteration in the judg- 
ment passed, I also make it clear that it 
is open to the petitioner to file a petition 
under section 3 and agitate the matter 
before the Court below which will decide 
such petition on merits after giving 
opportunity for both the parties to place 
their respective contentions. 


R.S. ———— Revision remanded. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: — S. Mohan, F. 


V. Rajammal Petitioner * 


v. 


P. Jesudhas and others 
... Respondents, 


Civil Procedure Gode (V of 1908), Order 34, 
Rules 10 and 11—Simple mortgage—Suit on 
decreed—Hypotheca brought to sale and purcha- 
sed by plaintif{—Petition to set aside sale— 
Compromise—Amount to be paid within a speci- 
Jied period by defendants, failing which plaintiff 
would be entitled to interest—Default by 
defendants—Plaintiff whether can tack on the 
interest to mortgage amount and have priority 
over subsequent encumbrances. 


A suit was brought on a simple mortgage 
which resulted in a decree. The 
*C.R.P. Nos, 3151 and 3152 of 1975. 

15th April, 1976. 
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mortgagor’s husband and her legal 
representatives were defendants and two 
subsequent encumbrancers were also 
made parties as defendants 9 and 10. 
The hypotheca was braught to sale and 
the plaintiff purchased the property for 
Rs. 27,050 and paid into Court Rs. 10,574 
after setting off the amount due under the 
decree. The legal representatives of the 
deceased mortgagor’ filed an application 
to set aside the sale and there was a com- 
promise between them and the plaintiff. 
The legal represtatives were required to 
pay a sum of Rs.23,439.41 being the aggre- 
gate amount of the decree and interest 
for the sale amount at 6 per cent. 
within a period of 6 months. The 
legal representat ves failed to pay 
as per the compromise. The 9th defen- 
dant filed an application for the payment 
out of Rs, 8,400 due to him and the 10th 
defendant filed a similar application for 
payment out of Rs. 2,194 due to him. 
The plaintiff also filed an application for 
asum of Rs. 1,590.25 being the interest 
due to her as per the compromise and 
claimed priority over the 9th and 10th 
defendants by tacking on the amount 
due with the mortgage amount. On the 
question whether the claim was tenable. 


Held: The interest under the compromise 
could not be construed as a claim arising 
out of the mortgage decree and it could 
not be tacked on to the original loan 
under the doctrine of tacking since that 
doctrine had been abolished in 1929 
itself. | 

[ Para. 5.] 


Cases referred to:— 


Gyasi Ram v. Brij Bhussan Das, (1966) 2 
S.C.J. 752: (1966) S.C.R. (Supp.) 109: 
A.I.R. 1966 S.C. 1950. 


Petitions under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Subordi- 
nate Judge, Nagercoil, dated 13th Novem- 
ber, 1975 and made in E.A. No. 352 of 
1973 in O.S. No 47 of 1970 and 
E.A. No. 250 of 1975 in O.S. No. 47 of 
1970 respectively. 


S. Padmanabhan, for Petitioner. 
S. Ramaswami, for Respondent No. 1. 
The Court made the following 


OrpER:— These two Civil 
Petitions can be dealt with 


Revision 
together 


t 
t 


vå) 


il] 


The short facts are as  follows:— 
In O.S. No. 47 of 1976 ən the file of 
the Subordinate Judge, -Nagercoil, the 
appellant herein obtained a decree for 
a sum of Rs, 15,933°75 on a simple 
mortgage executed by one Thankammal, 
wife of the Ist defendant, Thankammal 
died. Hence the suit was filed against 
her husband, the first defendant, and her 
legal representatives, defendants 2 to 8. 
Defendants 9 and 10 were the subsequent 
encumbrancers. The hypotheca was 
brought to sale and the plaintiff herself 
purchased the same on 20th January, 
1972, for a sum of Rs, 27,050. The 
decree-holder-plaintiff was allowed to set 
off the amount due under the decree and 
therefore a sum of Rs. 10,574 being the 
balance was deposited into Court. The 
first defendant filed E-A. No. 98 of 1972 
for setting aside the sale. A conditional 
order was passed requiring him to depo- 
sit a certain amount. That conditional 
„order was not complied with. Hence, 
the sale was confirmed on 6th September, 
1973. The 4th defendant (the son of the 
mortgagor) filed another application te 
set aside the sale. That was dismissed 
on 16th April, 1974. This was in E.A. 
No. 326 of 1973. Aggrieved by the said 
order defendants 2 to 8 filed A.A. No. 331 
of 1974 and the matter was compromised. 
As per the terms of the compromise, defen- 
dants 1 to 8 were required to pay a sum 
of Rs. 23,439.41 being the aggregate 
amount of the decree and the interest 
for the sale amount at 6 per cent. The said 
amount was required to be paid in three 
instalments within a period 6 of months. 
It was provided that if the amount was 
so paid, the sale in favevr of the plain- 
tiff would stand cancelled, in whieh 
event. the decree-holder would be entitled 
to the refund of Rs. 10,574 deposited by 
her. It was further provided that if, for 
any reason, the amount was not so paid, 
the decree-holder would be entitled to take 
delivery of the property and was entitled 
to 6 per cent interest for the sale amount 
of Rs. 27,050 from the date of the sale, 
namely, 20th January, 1972 upto the date 
of delivery possession. This interest was to 
be recovered from the sum of Rs. 10,574 
in deposit in Court and the balance 
alone was to be withdrawn by defendants 
l to 8. The terms of the compromise 
were not complied with by the judgment- 
debtors. The 9th defendant filed E.A. 
No. 352 of 1973 praying for a payment 


RAJAMMAL 2. JESUDHAS (Mohan, 7.) 


379 


out of Rs. 8,400 being the amount due 
under the mortgage executed in his fav- 
our by the first defendant and his wife. 
The (Oth: defendant filed a similar appli- 
tion in E.A. No. 353 of 1973 for pay- 
ment out of Rs. 2,194 due under the 
mortgage executed in his favour. The 
decree-holder filed E.A. No. 250 of 1975 
for asum of Rs. 5,590.25 being the 
interest due as per the terms of the com- 
promise decree in A.A.O. No. 331 of 
1974, All these three applications came to 
be dealt with by the learned Subordinate 


Judge of Nagercoil under a common - 


order. Having regard to the fact that the 
amount in Court deposit could not satisfy 
all the claims, the question was whether 
the decree-holder could claim priority for 
the sum of Rs. 5,590.25 over the claims 
of the 9th and 10th defendants. The 
learned Subordinate Judge by his order 
dated 13th November, 1975, allowed 
E.A. No. 352 of 1973 and dismissed E.A. 
Nos. 353 of 1973 and 251 of 1965. C.R.P. 
No. 3151 of 1g75 is against E.A. No. 352 
of 1973, while C.R.P. No. 3152 of 1975 
is against E.A.No. 250 of 1975. 


2. The only questien that arises for my 
determination is whether the decree-holder 
could tack on that sum of Rs. 53,590.25 
to his original loan and thereby claim 
priority for the said sum. In other words, 
whether the amount could be construed 
as due under the mortgage decree, in 
accordance with the provisions of Order 
34, rules 10 and 11, Civil Procedure Code. 


g. Mr. S. Padmanaban, learned counsel 
for the petitioner contends that having 
regard to the terms of the compromise in 
A.A.O. No. 331 of 1974, this amount is 
one which will form part of tke mort- 
gage decree and therefore priority could 
be claimed. The fact that neither the 
Oth defendant nor the 1 0th defendant were 
parties to that compromise would be of 
no consequence, since they are subsequ- 
ent encumbrancers. The intention of the 
parties under the compromise was to 
provides for this amount and the addi- 
tional sum which was intended to be a 


_ part of the mortgage decree, can also be 


recovered as if it is a part of the original 
decree. In support of this submission, 
the learned counsel relies on Halsbury’s 
Laws of England, Volume 27 (Third 
Edition), paragraph 866 at page 436; 


N 
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“Where the mortgage provides for 
interest up to the day fixed for pay- 
ment, but not beyond, a contract for 
the continuance ofthe same rate of 
interest until payment is not implied, 
but subsequent interest will be given 
by way of damages for breach of con- 
tract, and if the original rate of 
interest ia not above five per cent, it 
will generally be adopted as a proper 
measure of damages fer the subsequent 
delay. This rule applies both to procee- 
dings on the covenant, and to accounts 
taken in redemption or foreclosure. In 
taking such accounts interest cannot 
be ascertained as damages, but it will 
be awarded on the same footing as 
consideration for allowing the loan to 
remain unpaid.” 


4. Mr.S. Ramaswami, learned counsel 


for the respondents submits that even in 


a case where interest was awarded by a 
Court, it cannot be considered to be a 
secured debt. If that be so, this amount 
can be recovered only as an ordinary 
debt. In support of this submission he 
relies on Gyasi Ram v. Brij Bhushan Das}. 


5. The important point to be noted 


here is the compromise decree provided 
payment of interest. But it cannot be 
construed as a claim arising out of the 


mortage. That was only by way of a. 
simple money decree. Of course, if there is 


'any surplus, the mortagee (decree-holder) 
can recover. Certainly it cannot be tacked 
on to the eriginal loan under the doctrine 
of tacking, since that doctrine having 
been abolished in 1929 itself. 


6. The passage relied on by Mr. S. 
Padmanabhan in paragraph 866 at page 
436 of Halsbury’s Laws of England, 
Volume 27 (Third Edition), is of no 
assistance to him since those were claims 
arising under the mortgage, but the posi- 
tion here is entirely different. The fact 
that the 9th and 10th defendants were 
not parties to the mortgage decree may 
be of no consequence in one’ sense, pro- 
vided the amount claimed arose under 
the mortgage. But here it is not so.- 








1. (1966) 2S.C.J.752 1966 S.C.R. (Supp.) 
109; A.1.R. 1966 S.C. 1950. 
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7. In Gyasi Ram v. Brij Bhushan Das? 


the scope of Order 34, rule 7, Civil 
Procedure Code, came up for considera- 
tion :— 


“A preliminary decree declared the 
amount due upto a certain date to- 
wards principal and interest and also. 
provided for certain rate of interest on a 
certain sum from that date and direct- 
ed, as required by Cl. (c) of Order 34. 
rule 17 (1) a final decree to be passed in 
favour of a mortgagor, provided he 
paid in the Court the amount found 
due before a certain date. It also laid 
down that in the event of failure to so 
deposit the amount in the Court, a 
final decree for foreclosure in favour of 
the mortgagee was to be drawn. ‘The 
mortgager appealed and obtained a 
stay order requiring him to pay the, 
amount due under the preliminary 
decree till the disposal of the appeal. 
The stay was granted on.the mortga- 
gor’s undertaking to pay enhanced rate 
of interest during the period of stay.. 
The appeal was dismissed and the 
mortgagor deposited the amount dug’ 
under the preliminary decree. with 
interest but without the enhanced rate 
of interest. On the question whether 
failure to pay the enhanced rate of 
interest as per the undertaking could 
result in the passing of final decree for 
foreclesure: 


Held: that this extra amount which 
was to be paid on account of mortga-: 
gor’s undertaking did not come within 
the expression “in respect of subse- 
quent costs, charges, expenses and 
interests’. The decree for foreclosure 
eould not be passed for failure to pay 
this amount ” 


This case fully supports the respondent.. 


8.. For these reasons, I hold that there 
are no merits in these civil revision peti- 
tions and they will stand dismissed, 
However, I make no order as to costs. 
S.J. 


Petitions dismissed. 


a A 





1. (1966) 2 S.C.J-752: 1966 S.C.R. (Supp.) 109 : 
A.LR. 1966 S.C. 1950 at 1953. 


“ 
-5 


- 


: Panduranga Mudaliar ... 


H] 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:— Á. Varadarajan, J. 
Nataraja Mudalizr 


0. 


Appellant* 


Respondent. 


Deed—Construction—Gutft of properties to T 
—Limited estate or absolute estate—Clause 
providing that “P? was entitled to properties 
undisposed of at the time of the death of T— 
Effect. 


A deed of settlement provided that after 
the settilor’s lifetime his wife T was to 
take the properties with absolute rights 
and, after the demise of both of them; 
his younger sister’s son P should perform 
their funeral ceremonies and take such 
of the properties as remained in T’s 
possession at the time of her death with 
absolute rights. On a construction of 
the settlement, 


_ Held: T had onlya right to enjoy the 


properties with absolute powers of disposal 
during her lifetime under the settle- 
ment and the clause providing for P 
becoming entitled to the properties 
remaining undisposed of by her at the 
time of her death was not repugnant 
and void and would only show that he 
intended that T should only have such 
limited right and not have .the absolute 
right of taking the properties to be 
enjoyed by her from generation to genera- 
tion. On the death of T, therefore, P 
became entitled to take the properties 
left undisposed of by her. 

[Para. 15.] 


Cases referred to:— 


-Sahebzada Mohammad Kamgark Singh v° 


Jagadish Chandra Deo Dhabal Deb and others» 
(1960) 3 S.G.R. 604: (1962) 1 S8.C.J- 


9260: A.LR. 1960 S.C. 953; Narayana Dos’ 


v. Arumughathammal, (1962) 1 M.L.J. 401: 
75 L.W. 71: ALR. 1962 Mad. 259; 
Ramkishore Lal v. Kamal Narain, (1963) 
2 S.C.R. (Supp.} 417: AIR. 
S.C. 890; Pugalamperumal Pillai ~v. 
Thangathammal, (1949) 1 M.L.J. 389: 62 
L.W. 260: A.I.R. 1949 Mad. 690; 
Tirushendur Sri Subramaniaswami Temple v 
P. Ramaswami Pillai, (1950) 52 Bom.L.R. 





#8.A, No. 1687 of 1972. -4th December, 1975. 
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1963. 
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472; Manumalaswami v. Chinna Narayana- 
swami, 63 M.L.J. 107: 35 L.W. 756: 138 
I.C.276: A.I.R. 1932 Mad. 489; Sanford 
v. Sanford. (1901) 1 Ch. 939; Williams v. 
Pounder, (1887) 56 L.J. Ch. 113; Thayalai 
Achi v. Kannammal, (1935) 68 M.L.J. 
707: 156 I.C. 846: 41 L.W. 604: ALR. 
1935 Mad. 704; S.M. Hara Kumari v. 
Mohini Chandra Sarkar, (1908) 12 C.W.N. 
412: Ananthasayana v. Kon dappu, (1940) 1 
M.L.J. 212: 191 I.C. 17: AIR. 1940 
Mad. 479; Fabamalat Mananmal v. 
Madalaimuthu Thevar, (1966) 79 L.W. 141; 
Lakshmi Ammal v. Allauddin Sahib, (1962) 
2 M.L.J. 187: A.I.R. 1962 Mad. 247; 
Ramasreenivasa Iyengar v. Padmasani Ammal, 


(1973) 1 M.L.J. 34. 


Appeal against the decree of the Court 
of the Subordinate Judge, Cuddalore, in 
Appeal Suit No. 185 of 1968, preferred 
against the decree of the Court of the 
District Munsif of Tirukoilur in Original 
Suit No. 302 of 1965. 


K. Sarvabhauman and K. Sampath, for 
Appellant. ; l 


P.S. Ramachandran, for Respondent. 
The Court delivered the following 


JupoMENnT:—The defendant, who failed 
in both the Courts below, is the appellant. 
One Veerappa Mudaliar had two 
daughters, Amirthammal and Ammani- 
ammal and one sen, Nagarathna 
Mudaliar. Shanmugam elias Arumugam, 


who is stated to have died in 1957, 
‘and Thillaikannu Ammal are the son 
and daughter of Amirthammal. The 
appellant is the son of the said 


Shanmugam alias Arumugam. Thillai- 
kannu Ammal, the daughter of 
Amirthammal, had been married to her 
maternal uncle Nagarathna Mudaliar. 
Panduranga Mudaliar, the respondent 
herein, is the grandson of Ammaniammal 
by her son Krishnaswami Mudaliar. The 
suit properties, which are a house with a 
well, 74 cents of wet land and an oil 
engine, admittedly belonged originally 
to Nagarathna Mudaliar. Nagarathna 
Mudaliar had executed the settlement 
deed, Exhibit A-1, dated 9th April, 1963, 
in favour of his wife Thillaikannu who 
died after him on 2nd May, 1955. The 
respondent claimed title to the suit 
properties as the heir of his paternal 
aunt Thillaikannu, on the basis that she 
had become absolutely entitled to Naga- 


+ 
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rathna Mudaliar’s properties under the 
the settlement deed, Exhibit A-1. Exhi- 
bit Al was registered compulsorily on 
28th January, 1964, as Nagarathna 
Moudaliar appears to have denied its exe- 
cution, The respondent filed the suit for 
declaration of his title to the suit proper- 
ties and for an injunction restraining the 
appellant from interfering with his 
possession or alternatively for recovery of 
possession of the properties. 


2. The appellant set up another settle" 
ment deed, Exhibit B-6, dated 11th April, 
1963,as having been executed in his 
favour by Nagarathna Mudaliar in respect 
of the suit properties and contended that 
he had become entitled to the suit pro- 
perties by virtue of that settlement deed. 
In the alternative he contended that under 
the settlement deed, Exhibit A-1 itself, 
he had become entitled to the suit pro- 
perties which had remained undisposed of 
by Thillaikannu Ammal prior te her 
death, on the ground that Nagarathna 
Mudaliar had conferred an absolute estate 
on him under Exhibit A-1 on such of his 
properties as remained undisposed of by 
Thillaikannu Ammal, the settlee under 
Exhibit A-). 


3. The Courts below found that Exhi- 
bit B-6 was not genuine and they upheld 
Exhibit A-1 and decreed the suit for 
declaration and possession, holding that 
the respondent became entitled to the suit 
“properties under the settlement’ deed, 
Exhibit A-1, as they had not been disposed 
of by Thillaikannu Ammal during her 
lifetime. Hence this second appeal. 


4. The only question arising for con- 
sideration in this second appeal is whether 
Thillaikannu Ammal had an absolute 
estate in the properties mentioned in the 
settlement deed. Exhibit A-l, and the 
clause in Exhibit A-1 providing for the 
respondent becoming absolutely entitled 
to such of the properties mentioned in the 
settlement deed, Exhibit A-1, as remained 
undisposed of by Thillaikannu Ammal 
during her lifetime, is a repugnant clause 
which does not affect the absolute estate 
of Thillaikannu Ammal. The answer to 
this question has to be found in the 
proper interpretation of this irrevocable 
settlément deed, Exhibit A-1, which 
reads thus: ; 
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5. The settlement deed provides that 
Thillaikannu Ammal should enjoy the 
properties with absolute rights over them 
as she was the wife and only heir of the 
settlor Nagarathna Mudaliar and they 
had no issues and he desired that she 
should lead a comfortable life after his 
death. There isa further clause in the 
settlement deed to the effect that the 
respondent should perform the ceremonies 
of Nagarathna Mudaliar and Thillaikannu 
Ammal and take such of the properties. > 
as remained in the possession of Thillai- 
kannu Ammal at the time of her death, 
with absolute rights. The learned counsel 
for the appellant submits that this clause. 
providing for the respondent taking- - 
absolutely such of the properties covered .: 
by the settlement deed in Exhibit A-1 as. 
were undisposed of at the time of 'Thillai- 
kannu Ammal’s death is repugnant to, 
the earlier clause conferring an absolute- 
estate on Thillaikannu Ammal in respect 
of the properties ` mentioned in the- 
settlement deed, and has, therefore, to.be 
ignored as void. On the other hand, 
the learned counsel for the respondent 
submits that the settlement deed has to be . 
read as a whole and that if it is done so, 
it will be clear that what had been 
intended by the settlor was that his wife- 
Thillaikannu Ammal should no doubt 
enjoy the properties mentioned in the: 


II] 


settlement deed with absolute rights and 
that the respondent, who is no other than 
Nagarathna Mudaliar’s sister’s grandson 
should perform the ceremonies of himself 
and his wife and take absolutely such of 
the properties covered by the settlement 
deed as remained undisposed of by the 
settlee, Thillaikannu Ammal. 


6. We find the following passage at page 
1090 of Vol. 39 of the Third Edition of 
Halsbury’s Laws of England: 


“Where there isa clear absolute gift 
followed by words purporting to confer 
a power of disposition with a giftover 
if the power is not exercised, the abso- 
lute gift takes effect; and the giftover 
is inconsistent with it and is void..... 


Where there is an absolute gift of 
property followed by a gift over of the 
property after the death of the donee 
or after his death without issue or with- 
out leaving children, or of that part of 
the property of which he shall not have 
disposed, the absolute gift prevails, and 
the ultimate gift is repugnant and 
void. It may, however, appear suffi- 
ciently clearly on the construction of 
the will as a whole that a gift which is 
in terms absolute is in fact intended as 
a gift of a life interest only; and this 
construction is not prevented merely 
by thefact that the gift over is of 
‘whatever remains’ or in similar terms”. 


What should be done while interpreting 
documents of the kind has been men- 
tioned in some of the decisions. The 
Supreme Court has observed in Sakebzc da 


Mohammad Kamgark Singh v Fagdish ` 


„Chandra Deo Dhabal Deb and others}. 

“The task being to ascertain the inten- 
tion of the parties, the cases have laid 
down that that intention has to be 
gathered by the words used by the 
parties themselves. In doing so the 
parties must be presumed to have used 
the words in their strict grammatical 
sense. If and when the parties have first 
expressed themselves in one way and 
then go on saying something, which is 
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irreconcilable with what has gone before 
the Courts have evolved the principle 
- on the theory, that what once had been 
granted cannot next be taken away, 
that the clear disposition by an earlier 
clause will not be allowed to be , cut 
down by a later clause, Where there 
is ambiguity it is the duty of the Court 


to look at all the parts of the docu- 
ment to ascertain what was really 
intended by the parties. But even 


here the rule has to be borne in mind 
that the document being the grantor’s 
document, it has to be interpreted 
strictly against him and in favour of the 
grantee.” 


This decision was relied upon by the 
learned counsel for the appellant who 
submitted that the terms of Exhibit A-1 
aadto be interpreted strictly against 
Nagarathna Mudaliar and in favour of 
the grantee, Thillaikannu Ammal, and 
that if that is done, it would be clear that 
Thillaikannu Ammal got an absolute 
estate in the properties and that the sub- 
sequent clause providing for the respon- 
dent taking such of the properties as 
remained on her death undisposed of by 
her absolutely is a repugnant clause which 
is void. On the other hand, the learned 
counsel for the respondent relied upon 
the decision of a Bench of this Court in 
Narayana Doss v. Arumughathammal' where 
the learned Judges have observed: 


t 


‘The Courts should not be astute in 
discovering repugnant provisions in a 
will merely because of a alight incon- 
sistency between portions of the testa- 
mentary instrument. As far as possi- 
ble a harmonious construction of all the 
provisions in the wil] should be arrived 
at, as otherwise, the brushing aside of a 
particular clause on the ground of its 
repugnancy to another, may result in 
creating a will which was never 
contemplated by the testator.” 


The learned counsel for the respondent 
relied on the decision of the Supreme 
Court in Ramkishore Lal v. Kamal Narain? 
where the learned Judges have observed: 





1. (1962) 1 M.L.J. 401: 75 L.W. 71: ALR. 
1962 Mad. 259. 
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“Sometimes it happens in the’ case of: 
documents as regards disposition of- 


properties, whether they are testamen- 
tary or non-testamentary instruments, 


that there is a clear conflict between’ 


what is said in one part of the docu- 
ment and in another. A familiar 
instance of this is where in an earlier 
part of the document some property 
is given absolutly to one person but 
later on, other directions about the same 
property are given which conflict with 
and take away from the absolute title 
given in the earlier portion. What is 
+o be done where this happens ? It is 
well settled that in case of such a con- 
flict the earlier disposition of absolute 
title should prevail and the later direc- 
tions of disposition should be disregarded 
_ as unsuccessful attempts to restrict the 
- title already given. It is clear, 
however, that an attempt should always 
be made to read the two parts of the 
document harmoniously, if possible. 
It is only when this is not possible, e.g, 
where an absolute title is given is in 
- clear and unambiguous terms and the 
later provisions trench on the same, 
that the ‘later provisions have to be 
‘held to be void’’. 


I will, consider the other decisions to 
- which my attention was invited by the 
learned counsel for the- parties in the 
light of the general observations made 
in the aforesaid decisions about what 
care should be taken in the interpreta- 
tion of such documents. 


97, The learned counsel for the appellant 
relied upon the decision of a Bench of 
this Court in Pugalumperumal Pillai v. 
Thangathammalt. and of the Privy 
Council in Tiruchendur Sri Subramant aswami 
Temple v. P. Ramaswami Pillai?. and 
submitted that the subsequent clause in 
Exhibit A-1 making a provision for the 
respondent is repugnant and void The 
relevant portions of the gift deed which 
came up for consideration in the Bench 
decision of this Court runs as follows: 


«As I have given away to you the pro- 


_ perty.... as stridhanam gift, you shall ’ 





lL. (1949) 1 M.L.J. 389 : 62 L.W. 260: A.LR, 
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hold and enjoy the aforesaid property 
hereditarily and from son to grandson 
and so on as long as the sun and moon 
last. After your lifetime, your ‘issues 
if there are any, shall get the aforesaid 
property. Ifyou have no male or 
female issues, the aforesaid property 
shall revert to me and to my male heirs. 
I shall, till my lifetime, reside jointly 
with you in the thatched house men- 
‘tioned in the schedule”. 


The learned Judges have held, having 
regard to the use of the words of disposi- 
tion sọ well-known and accepted as im- 
plying that absolute rights had been con- 
ferred on the donee and that the property 
did not revert to the donor. This deci- 
sion does not help the appellant as there 
are no such well-known words of disposi- 
tion indicating the conferment of absolute 
estate in the properties on the settlee 
Thillaikannu Ammal in Exhibit A-1. 


8. Inthe will which came up for con- . 


sideration before the Privy Council in the 
aforesaid decision, the testator bequeathed 
to his only son all his properties with the 
direction that he should solely enjoy them 
and he also added that if he or his son 
had no child, the property shall pass to 
Sri Subramaniaswami at Tiruchendur. 
For the appellant-temple it was argued 
before the Privy, Council that the words 
‘if he or his son has no child, the said 
properties shall pass to Subramaniaswami 
at Tiruchendur” are a qualification, and 


if the will is read as a whole, they have | 
the effect of creating a devise in favour’ 


of the deity of the temple in the event of 
Picha Pillaidying childless. Their Lord- 
ships have observed: 


‘Their Lordships are of the opinion 


that the additional words do not have | 


this effect. Section 95 of the Indian 
Succession Act says that where property 
is bequeathed to a person he is entitled 
to the whole interest of the testator 
therein, unless it appears from the will 
that only a restricted interest was 
intended for him. It follows from 
what has already been said that their 
Lordships consider thata restricted 
interest was not intended here. They 
agree with the opinion of the High 
Court that the testator, anan after- 
_ thought wanted to determine the 
devolution ofthe property in case his 


oo is 


itj 


son should die without issue, but not 
in any way to limit either the character 
of the estate that was given by the 
earlier bequest in favour of the son, or 
to make it conditional and liable to be 
divested at his death without issue. 
The testator had only one son and it was 
natural that he should desire that his 
estate should devolve upon him uncon- 
ditionally”. . 


The learned counsel for the appellant 
laid stress on the following words in 
Exhibit A-1 and submitted that they 
would indicate that the donor ‘intended 


that the donee, his wife, should take the’ 


properties absolutely and not that she 
should have only a limited power of dis- 
position over the properties during her 
lifetime. 


The words are: 


É aar Loco usr orliig:Wir oy ibd 
Boag rads FH 5HDuyd Qw S 
uiguT QD Lerh SMT TAG 
FLLÖL. Gan urdas AQV VT s 
uiguiT oyib cor Sar HorsG AMS 
É pbofurs ambia ugue 
Quro Have 


These words may, no doubt, show that, 
the settlor had intended that his wife, who 
was the only heir and who had no issues, 
should take the properties absolutely as he 
desired and that she should lend a com- 
-fortable life after his death. But he also 
., added in the settlement deed that the 
respondent, who is his other sister’s grand- 
son, should perform the ceremonies of 
himself and his wife and take such of the 
properties as remained undisposed of by 
‘his wife at the time of her death. It is 
necessary to see what is the effect of this 
subsequent clause in the settlement deed 
in the light of the other decisions to which 
my attention was drawn in the course of 
the arguments, 


9. In an early decision of this Court in 
Manumalaswami v. Chinna Narayanaswami}, 
a Bench of this Court has observed: 
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.“ In Sanford v. Sanford! Joyce, J., pointed 
out that: The rule is to construe a will 

_ ut tes magis valeat quam pereat, and to 
give effect, so far as possible to all the 
words used by the testator, quoting the 
dictum of Kay, J., in Williams v. 
Pounder?. In the judgment above refer- 
red to Joyce, J., observed: It has 
been said by the Court of appeal that 
the true wayto construe a will is to 
form an opinion apart from the decided 
cases and then to see whether these 
decisions require any modification of 
that opinion, not to begin by considering 
‘how far the will in question resembles 
other wills upon which decisions have 
been given.” 


In that case the gift to the wife cone | 
ferred- upon her a power of disposal ` 
limited explicitly to her lifetime. The 
gift over on the other hand, was of a 
quite absolute estate, which was to pass 
from father to son, from generation to 
generation. The gift did not includea 
power of disposition by will, but a power 
of disposition inter vivos. The learned 
Judges have observed in that decision: 


- ©The widow could dispose of the pro: 
perty in her lifetime, but had no power 
to dispose of it by will and, if any pro- 
perty remained at her death, the 
will of the testator was to settle its 
destination. The rule in such cases is 
that, if the intention of the testator as 
represented by his words, was to confer 
an absolute estate, that estate cannot 
be cut down by anything that follows. 

. If, however, the intention is doubtful, 
the addition of a gift over may be 
evidence that his intention was to 
confer no more than a limited interest. - 

~ Here the worst that can be said is 
that his intention, as conveyed by the 

language of the gift was not clear and 
the gift over showed that his intention 
was to confer no more than a limited 
estate. If the willis construed in this 
way that the intention was to give the 
wife a limited estate, with a power of 
disposal inter vivos and to give over what. 





1. (1901) 1 Ch. 999. al 
2. (1887) 56 L.J. Ch. 113, i 
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she did not dispose of, every word of 
the will becomes effective. That is in 
accordance with the first rule of cons- 
truction of testamentary dispositions 
and it has, as Joyce, J., observed in the 
case already cited ‘the not unimportant 
merit of effectuating the obvious and ex- 
pressed desire of the testator’. The 
will in that case has been held by 
the learned Judges to have conferred 
only a limited right on the widow.” 


10. The next decision is of another Bench 
of this Court in Thayalai Achi v. Kannam- 
mal! alias Ponnammal Achi1. The will in 
that case provided that the testator’s wife 
shall enjoy with all powers of alienation 
by gift, exchange or sale the movable and 
immovable properties of the testator and 
herself discharge the debts payable 
by him, it further provided that if after 
the alienations made by the wife any 
property, movable or immovable, was 
left at the time of her death, they shall be 
taken absolutely by one Nataraja. It 
has been held that the wife took as abso- 
lute estate under the will, but if she did 
not dispose of the property during her 
lifetime or by will the property passed 
to Nataraja and that the bequests were 
not void because of repugnancy or uncer- 
tainty. The learned Judges have obser- 
ved: 


“This present case seems to be very 
near to S.M. Hara Kumari v. Mohim 


Chandra Sarkar®, where the bequest was 


to a wife in the following terms: 


“You shall become possessor of my pro- 
perties. You shall have the right and 
power to alienate by gift or sale. My 
daughter shall be entitled to and be 
possessor of whatever properties shall 
remain after your death and the said 
daughter shall have the same rights as 
you have’, ; 


The only difference is that there is.a dis- 
tinction drawn between being entitled 
to and being possessor of. There were 
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also other indications in the will of a 
desire on the part of the testator to 
benefit the daughter. It was indicated 
that if one looked at the bequest to the 
widow alone it looked like an absolute 
gift but that one could not, in constru- 
ing the will, shut one’s eyes to the words 
relating to the daughter. It was held 
that locking at the will as a whole the 
widow took an estate for life with a 
power of alienation and to the extent 
to which the power was not exercised 
the daughter similarly took the pro- 


perty”. : 


11. The wil in Anantnasayana v. Kond- 
appe, decided by Venkataramana Rao, J, 
stated that all the designated properties 
of the testator shall, after his lifetime be 
enjoyed by bis wife with powers of alien- 
ation by gift mortgage, sale, etc., and 
after her lifetime, the properties then 
remaining shall, according to their 
wills executed by him be held and enjoy- 
ed by his daughter Kuppammal with 
powers of alienation by gift, mortgage, 
sale, etc. The learned Judge has observed: 


“Prima facie, where powers of absolute 
disposition are conferred on the donee, 
it is taken as an indication that the 
testator intended to create an absolute 
estate on the donee. The will in this. 
case confers powers of alienation of the 
widest amplitude, such as gift, mortgage, 
sale, etc. In my opinion the language 
is wide enough to confer a power. of 
disposition both testameritary and non- 
testamentary. Therefore, giving the 
plain grammatical meaning to the said 
language it would follow that the 
nature of the interest taken by the 
widow is an absolute - estate. It is 
settled law that if an absolute estate is 
given to a donee, a gift over on the 
termination of the life of the donee of 
the property remaining undisposed of 
by the donee is invalid, the principle 
being that once a property is given 
absolutely to another, he cannot dis- 
pose of another man’s property........ 


The use of the words ‘according to the 
wills executed by him’ would show that 
in the case of the daughter he means 
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1940 Mad. 479, | 


IT] 


to have a.heritable estate to be enjoyed 
by her from generation to generation. 
Therefore, if the will were to be cons- 
trued by giving Chinnammal a life 
estate with an absolute power of appoint- 
ment the intention of the testator will 
be effectuated rather than frustrated. In 
this view, Chinnammal would not take 
an absolute estate but a life estate with 
a power of appointment and the gift 
over will be valid only with reference 
to what was left undisposed of by 
Chinnammal, But Mr. Rajah Iyer con- 
tends that either the estate conferred 
must be an absolute estate or a life 
estate and to construe a disposition 
as life estate with absolute power of 
appointment is tantamount to constru- 
ing the disposition as an absolute estate. 
There is considerable force in the argu- 
ment of Mr. Rajah Iyer but the law 
does make a distinction between an 
absolute estate and a life estate with a 
power of appointment. In the one case 
what is conferred is property that is the 
interest conferred is capable not only of 
disposition by the donee but capable 
of transmission to his heirs and in the 
case of the other, that is, a life estate 
with a power of appointment, what is 
conferred is not property but power.” 


The same view has been expressed by 
Ramamurti, J., in Jabamalai Mariammal v. 
Madalaimuthu Thevar *, where the learned 
Judge has observed: 


“Even though for practical purposes 


there is no distinction between an abso- 
lute estate and a life estate coupled with 
a power of appointment by will or deed, 
it is settled law that the two ideas are 
two distinct conceptions and that it is 
quite competent to a testator to confer a 
life estate, with a power of appointment 
by a deed or will following it up by an 
independent or subsequent bequest, in 
case the first legatee dies without exer- 
cising the power of appointment.” 


12. The will involved in Lakshmi Ammal 


v. Allauddin Schib®, contained the following . 


two clauses, among others : 


wees 


1. (1966) 79 LW. 141. | 
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. “ After my lifetime, my wife Lakshmi 
Ammal should perform my death 
ceremonies, the aforesaid Lakshmi 
Ammal should possess and enjoy the - 
undermentioned properties with full 
powers of alienation, gift, sale and with 
absolute right; and 


After my wife's death, my daughtérs 
both the aforesaid Amirthammal and 
Ammakutti alias Vadamalai Ammal 
should perform her death ceremonies, 
Amirthamal, my first daughter should 
take the first item and Ammakutti 
alias Vadamalai Ammal should take 
the second item with absolute rights and 
enjoy the same”. 


Ramakrishnan, J., who decided that case, 
has observed: l 


“ After giving an absolute estate to his 
wife over the two items of scheduled pro- 
perties, he provided that these schedu- 
led properties, after the wife’s lifetime 
should devolve—item i on the first 
daughter and item -2 on the second 
daughter—who would have absolute 
rights. When the testator took 
care to indicate that the properties 
without any distinction even after his 
wife’s lifetime should go to each of the 
daughters, it should be presumed that it 
was clearly in his mind that the wife’s 
estate was only to be a limited estate 
or life estate, and not an absolute one”. 


13. No doubt, in the present case, there 
is nothing in the settlement deed, Exhibit 
A-1, to show that Thillaikannu Ammal, 
the donee, should enjoy the ‘properties 
and leave them without any diminution 
to be taken absolutely by the respondent. 


14. The will involved in Ramasreenivasa 
Iyengar v. Padmasani Ammal}, provided 
that the two ladies should take the pro- . 
perties in equal. shares with absolute 
rights, but the share of the lady without 
issues will, however, after her death, be 
taken by the lady with issues along with 
her children. Ganesan, J., has held in that 
case that the testator intended by the 
earlier clause that the two daughters 
should take only a life estate if they had 





| l £1973) 1 M,L-J. 34, 


, 388 


t 


no issue and that on the death of the 


lady without issues the property should 
be taken absolutely by the surviving 
daughter with issues. And the learned 


~ Judge has observed that the dominant 


intention was to preserve the estate in his 
family and thathe intended that the 
estate should descend ultimately to his 
grand children, following the decision in 
Lakshmi Ammal v. Allauddin Sahib! and 
other decisions. 


15. The appellant, who is older than 
the respondent, is the son of Nagarathna 
Mudaliar’s wifes brother Shanmugam 
alias Arumugam while the respondent 
is the grandson of Nagarathna 
Moudaliar’s other sister Ammani Ammal 
by her son Krishnawami Mudaliar. 
Nagarathna Mudaliar does not appear 
to have intended to confer any benefit 
on the appellant, though he is the son 
of his own wife’s brother; whereas he 
appears to have intended to confer 
benefit on the respondent in respect of 
such of the properties as remained 
undisposed by his wife at the time of 
her death. The appellant would inherit 
the properties as the heir of 
Thillaikannu Ammal if the donor 
Nagarathna Mudaliar had not made the 
provision in favour of the respondent in 
the settlement deed, Exhibit A-1l. 
Therefore, it would appear that Naga- 
rathna Mudaliar intended to confer a 


benefit on the respondent in respect of — 


such of the properties as remained undis- 
posed of by Thillaikannu Amma! who, no 
doubt, had absolute powers of disposal 
of the properties by any document such 
as sale, mortgage or will inter vivos. 
Therefore, I hold, in view of the 
decisions referred to above, that 
Thillaikannu Ammal had only a right to 
enjoy the properties with absolute 
powers of disposal during her lifetime 


under the settlement deed, Exhibit A-1, - 


and that the clause in Exhibit A-1 
providing for the respondent becoming 
entitled to such of those properties as 
remained undisposed of by her at the 
time of her death is not repugnant and 
void and would only show that he inten- 
ded that Thillaikannu Ammal should 
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only have such limited right and not 
have the absolute right of taking the 
properties to be enjoyed by her from 
generation to generation. Therefore, 
I agree with the Courts below and hold 
that the respondent had become entitled 
to the suit properties by virtue of the 
settlement deed, Exhibit A-l, as those 
properties had been left undisposed of 
by Thillaikannn Ammal by any 
document inter vivos. l 


16. ` The appeal is, therefore, dismissed, 
but in the circumstances of the case, 
without costs. 
17. No leave. 
R.S, Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —N.S. Ramaswami, J. 
Dharmalinga Mudaliar Appellant” 


y 


N. Mohamed Ebrahim, and another 
.. Respondents. 


S. Dharmalinga Mudaliar .. Petitioner, 


Q. 


Mallikaarjunan and others 
. . Respondents. 


Motor Vehicles Act (IV of 1939), section 96 
(2) (b) (ii) —Acctdent—Head—on collision 
between bus and car— Motor çar badiy dama- 
ged— Occupants of car injured—Owner of 
car claiming compensation for damage to car— 


- Injured persons claiming compensation for 


injury—Owner of car and insurer, parties— 


Negligence of driver of bus—=Driver having no . 


licence to drive heavy vehicle—Policy of 
Insurance covering accident only if the person 
driving the vehicle had licence to-drive the same 
—IJnsurer, if exonerated. 


Section 96 (2) (ii) of the Motor Vehicles 
Act, 1939, provides that the insurer can 
issue a policy subject to a condition 


excluding driving by a named person or 
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persons or by any person who is not 
duly licensed, or by any person who had 
been disqualified for holding or obtain- 
ing a driving licence during the period of 
disqualification. The insurer, in the 


instant case, had availed of this statutory: 


provision and inserted the particular con- 
ditionin the policy. Therefore it was 
not open to contend that the insurer 
should not have been exonerated, even 
ifthe party claimants press the claim 
against the insurer. 


[Para. 15.] 


Cases referred to :— 


New Asiatic Insurance Co., Lid. v. Pessumal 
Dhanmal Aswani and others, (1964) 2 Com. 
_L.J. 83: (1964) 18.C.R. 857: (1964) 2 
S.C.J. 428: A.I-R. 1964 S.C. 1736; 
Chanchalben vw. Shailesh Kumar Pandrang 
Thakore, 1974 A.C.J. 393; B. Appa Rao 
V. Dunna Mukanda Rao, (1973) A.C.J. 
222; The New India Assuarance Company 
Lid. v. Srikanta Ghose, (1972) A.C.J. 153. 


Appeal against the decree of the Court 
of the Subordinate Judge, Thanjavur, 
dated 30th March, 1972 and passed in 
Original Suit No. 73 of 1969 and petitions 
under Article 227 of the Constitution of 
India praying the High Court to revise 
the orders dated 30th October, 1971 and 
made in (1) M.A.O.P. 2/71; (2) M.A.O.P. 
3/71; (3) M.A.O.P. 4/71; and (4) 
M.A.O.P. 5/71, respectively on the file 
of the Motor Accidents Claims Tribunal 
Subordinate Judge, Thanjavur. 


M.A. Sadanand, for Appellant in Appeal, 


, K. Sarvabhauman, for 1st Respondent in the 
Appeal. ` 


T.S. Rangarajan, for 2nd Respondent in 


Appeal. 
The Court delivered the following 


JupcmEent:—This appeal and the revi- 
gion petitions arise out of the claims 
made regarding a motor accident. The 
accident took place on 2lst December, 
1967. The motor car bearing registration 
‘ No. MSY 6929 belonging to Mohammed 
Ebrahim, the plaintiff in O.S. No. 73 of 
1969, was being run as a taxi. The bus 
M.D.O. 5783 belonging to the first defen- 
dant in that suit ‘was the other motor 
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vehicle involved in the accident. It was 
a head-on collision between the two 
vehicles in which the motor-car (MSY 
6929) came to be badly damaged. The 
occupants of the car had been injured. 
The claim in the suit, out of which A.S. 
No. 342 of 1972 arises, is made by the 
owner of the car (taxi) regarding the 
damage to the vehicle on the ground that 
the accident was due to negligence on the 
part of the driver of the bus. The four 
revision petitions arise out of four 
different claim petitions filed by the 
injured in the said accident. 


2. The owner of the bus and the 
insurer thereof who were made parties 
to the suit as well as the claim petitions 
contested the claims. The Court below 
held that the accident was due to the 
negligence on the part of the driver of 
the bus and that therefore, the owner 
of the car as well as the injured are 
entitled to compensation. It fixed the 
compensation payable to the owner of 
the car (plaintiff in O.S. No. 73 of 1969) 
towards the damage to the vehicle at 
Rs. 9,000 and further added a sum of 
Rs. 2,000 as the amount that the owner 
of the car lost as a result of the accident, 
inasmuch as the car which was running 
as taxi was not able to be puton the 
road for a long period. Regarding the 
four injured the Court below fixed certain 
amounts as compensation. 


3. It held that the owner of the bus 
alone was liable to pay the damages to the 
owner of the car as well as the compensa- 
tion payable to the injured, exonerating 
the insurer. 


4. The case of the insurer has been 
that the bus was driven at the time of 
the accident by a person who had no 
licence to drive a vehicle of that type 
and that therefore, as per the conditions 
of the policy, the accident is not covered 
by -the same. This contention of the 
insurer has been accepted by the Court 
below and hence the owner of the bus 
alone has been made liable. - Hence the 
appeal and the revision petitions by the 
owner of the bus. g 


5. Regarding the question of negli- 
gence, there is not much to be said in 
favour of the owner of the bus. A rough 
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plan prepared by the police officer who 7. However, as far as the damage to the 


investigated the accident has been exhi- 
bited in the case and correctness of the 
same is not questioned. That plan itself 
shows the position of the two vehicles 
when the head-on collision took place. 
The car was going on its proper track 
and it was the bus which swerved from 
its track and came to the wrong side and 
attacked the, car. Kalifullah who was 
the driver of the car gave evidence to 
the effect that he was driving the car 
keeping to the proper side and the bus, 
„all of a sudden swerved from its path and 
attacked the car. As against this, one 
Swaminathan, claiming to be the driver 
of the bus, has been examined as D.W. 2. 
He said that, that, he drove the bus in 
the proper track and the taxi was driven 
in a zig-zag way and that, was the 
cause for the accident. There are sufficient 
grounds to hold that Swaminathan, 
D.W. 2, is a put up witness and that he 
was not the driver of the bus at the 
relevant time, though he might be the 
authorised person to drive the said 
vehicle. It is in evidence that one Muru- 
gayyan, a mechanic, was the person who 
drove the bus at the relevant time. It was 
the said Murugayyanwho had been prose- 
cuted by the police for rash and negligent 
driving regarding the accident and he had 
been convicted by the criminal Court. 
Under such circumstances, ‘it is not 
seriousty contended before me that it 
was Swaminathan, D.W. 2, who actually 
drove the bus, That means, D.W. 2 is 
not a competent witness to speak about 
the manner in which the accident took 
place. The evidence of P.W. 4, the driver 
of the car, is in accordance with other 
circumstances and probabilities of the 
case. As already indicated, the rough 
plan prepared by the Police Officer, the 
correctness of which is not questioned, 
itself indicates that it wasthe bus which 
went to its wrong side and attacked the 
car. Therefore, the conclusion.of the 
Court below that the accident was due 
to the negligence on the part of the driver 
of the bus has to be accepte. ' 


6. Regarding the question of 
quantum, itis not contended, as far. as 
the injured are concerned, that the 
Court below erred in fixing the compen- 
sation. Small amounts have been 
awarded to the four injured and they 
have not been. questioned, 
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car is concerned, the contention of the 
owner of the bus is that the claim is a 
very exaggerated one and the Court 
below has decreed the entire claim with- 
out proper scrutiny. The car is said to 
be 1955-year model Studebaker. The 
owner of the car claimed that he 
purchased the car in the year 1966 for 
a sum of Rs. 10,000. Exhibit A-3 dated 
Ist November, 1966 is said to be the 
receipt given by one M.A. Hayum, the 
previous owner of the car fora, sum of 
Rs. 10,000. Admittedly, the car had 
passed several hands before’it came to 
the present owner. The owner of the 
car has not placed the best evidence in 
respect of the price that he has actually 
paid for the same. Significantly, the 
previous owner of the car who is said to 
to have passed the receipt, Exhibit A-3, 
has not /been examined. The matter 
rests only on the evidence of the owner 
himself as P.W.1. When the best 
evidence that should be available has 
not been placed, I think it is not safe to 
accept the evidence of P.W. 1. regarding 
the price for which he had purchased 
the car. 


8. Assuming that he had paid a sum 
of Rs. 10,000 for the car on Ist Novem- 
ber, 1966, the question is whether he is 
entitled to a compensationof a total 
sum of Rs 11,000. It is claimed that 
if the car is to be repaired, a sum of 
Rs. 9,000 is required and thatas the 
vehicle had been immobalised due to 
the accident, there was loss incurred (as 
the car had been runasa_ taxi) to the 
extent of Rs. 2,000. That is how the 
total claim of Rs. 11,000is made up. It 
is not the case of thc owner of the car that 
he actually repaired the vehicle. He has 
only produced certain papers said to be 
estimates for the repair of the car given 
by two workshops. Exhibit A-10 
dated 29th March, 1968 is said to bean 
estimate given by Raman and Raman 
(P,) Ltd., Tanjavur. Exhibit A-11 dated 
10th April, 1968, is said to be an 
estimate given by Akbar Automobiles, 
Madurai. In Exhibit A-11 it is stated 
that the spare parts to be used for repair- 
ing the car would cost Rs. 5,000 and 
the labour charges would be Rs. 4000. 
In. Exhibit A-10 only the labour 
charges are indicated at Rs. 4500 
but estimate regarding the cost of the 
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spare parts to be used for repairing the 
car is given. The Court below has 
rejected the evidence of the owner of the 
car regarding Exhibit A-11 said to be 
the estimate given by’ Akbar Auto- 
mobiles, Madurai. It has given 
sufficient reasons to hold that Exhibit 
A-1I1 is not a genuine document and no 
reliance can be placed on the same. 
That view of the Court below is not 
questioned before me. ° 


9. So, one is left with, Exhibit A-10, 
the estimate given by Raman and Raman 
(P.) Ltd., Thanjavur. The significant 
fact is that none from Raman and 
Raman (P.) Ltd. has been examined 
to prove Exhibit A-10. The same has 
been produced only by the owner of the 
car (P.W.1). As none from Raman and 
Raman (P.) Ltd., has been called as a 
witness, I do not think the figure in 
Exhibit A-10 can be accepted ipso facto. 
Even otherwise, as it is not claimed 
by P.W.1 the owner of the bus, that 
he actually repaired the car and spent 
the sum as indicated in Exhibit A-10. 
All that is on record is that P.W.1 got an 
estimate as per Exhibit A-10 for repair- 
ing the car. As the car itself has not 
been repaired, I do not think it is proper 
to hold that the owner of the car is 
entitled to a 
compensation for the damage to the 
Car, especially when Exhibit A-10 itself 
gives the estimate ‘only regarding labour 
charges of Rs. 4,500 and nothing is 
mentioned about the value of the spare 
parts to be used. ~ 


10. However, it cannot be gainsaid 
that the car had been badly damaged. 
The accident being a head-on collision, 
the front part of the car had been very 
much damaged—bumper, grill, radiator, 
mud-guards and head lights had been 
smashed. The position of the engine 
has also changed though there is nothing 
te show that the engine itself had been 
otherwise damaged. 


11. Whatever that be, as the owner of the 
car has not given evidence of having 
repaired the car and spent any amount in 
that respect, the proper compensation 
payable would be the difference between 
the value of the car as on the date of the 
accident and the scrap value of the vehicle 
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sum of Rs.'9,000 as’ 
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after the accident. As the car js said to 
have been purchased, even as per P.W.1, 
for a sum of Rs. 10,000 in 1966, it cannot 
be worth anything more than Rs. 8,(00 as 
on the date of the accident, the date being 
2lst December, 1967, more than one year 
after purchase of the car. The ear having 
been used as a taxi should have worn out 
very much after it was purchased by 
P.W.1. Therefore, ‘even accepting the 
case of P.W.1 that he paid a sum of 
Rs. 10,000 for the car, as on the date of the 
accident the value of the same cannot 
exceed a sum of Rs. 8 000. Considering 
the fact that only the front part of the 
car had been damaged, and that too there 
is no evidence to show that the engine 
itself had been damaged, I believe, even 
as a scrap, the vehicle would be worth 
Rs. 3,000. Isay so because the several 
other parts of the car which had not been 
affected, can be sold for a reasonable 
price. Under such circumstances, I think 
the proper compensation payable for the 
damages to the car itself is only- Rs. 5,000. 


12. Regarding the loss of income, the ' 
claim is exaggerated. As already seen, 
the claim is for asum of Rs, 2,000. 
On the evidence before the Court, I think 
it is safe to hold that the loss of income 
was only Rs. 1,000: Therefore, the 
total compensation payable to the owner 
of the car is only Rs. 6,000. 


13. The only remaining question is 
whether the Court is right in exonerat- 
ing the insurer. Now, it is not disputed 
that the person who drove the bus was 
only Morugayyan: It is further not in 
dispute that the’ said Murugayyan did 
not have a licence to drive a heavy motor 
vehicle. Undoubtedly, the bus in question 
isa heavy motor ‘vehicle. That means, 
the person who drove the bus did not 
have a licence to drive the said vehicle. 
In the policy issued by the insurer, there 
is a condition that the policy would cover 
an accident only if the person who drives 
the vehicle holds a licence to drive the 
same. I will extract the very words and 
they are as follows: 


“Provided that the person driving 
holds a licence to drive the motor 
vehicle or has held and is not dis- 
qualified for holding or obtaining such 
a licence,” : 
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As it is not in dispute that Murugayyan 
did not hold a licence to drive a heavy 
motor vehicle such as the bus which was 
covered by the said policy, as per the 
above condition of the policy, the insurer 
cannot be made liable. 


44. It is contended on behalf of the 
owner of the vehicle that in view of the 
decision of the Supreme Court in New 
‘Asiatic Insurance Co., Ltd. v. Pessumal Dhamal 
Aswani and others! the abovesaid con- 
dition in the policy cannot be taken 
advantage of by the insurer to shove off 


its liability. In that case, the car belong-. 


ing to one Aswani was given to one 
Pessumal who drove the car. One of the 
conditions in the policy was that if the 
driver of the car was entitled to benefits 
under any other policy, the policy issued 
in favour of Aswani would not be available. 
Pessumal had the benefit of some other 
policy. The Supreme Court held that 
such a condition would not debar the 
third party claimant from claiming com- 
pensation from the insurer. At page 
1741 the Supreme Court observed: 


“Thus the contract between the insured 
and the company may not provide for 
all the liabilities which the company has 
to undertake vis-a-vis the third parties, 
in view of the provisions of the Act. 
We are of opinion that once the com- 
pany had undertaken liability to third 
parties incurred by the persons specified 
in the policy, the third parties’ right to 
` recover any amount under or by virtue of 
the provisions of the ‘Act is not affected 
by any conditions in the policy. 
Considering this aspect of the terms of 
_ the policy, it is reasonable to conclude 
that proviso (a) of para. 3 of section II 
is a Mere condition affecting the rights 
of the insured who effected the policy 
and the persons to whom the cover of 
the policy was extended by the com- 
any, and does not come in the way 
of third parties’ claim against the com- 
pany on account ofits claim against a 
person specified in para. 3 as one 
to whom cover of the policy was 
extended.” - 
a rs 
t. (1964) 2 Comp.L.J. 83: 34 Comp Cas, 693: 
(1964) 2S.C.J. 428: (1964) 7S.C.R. 867: A.LR. 
1964 S.G. 1736. ` 
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The decision has no application to the 
facts of the present case because the 
condition in the policy covering the 
vehicle in the present case is a statutory 
condition. In other words the Motor 
Vehicles Act contemplates the insurer to 
exclude the cover of the policy in case the 


‘vehicle is driven by a person who does 


not hold a licence to drive the particular 
vehicle. 


15. In section 96 (2) (b) (ii) of the 
Motor Vehicles Act, 1939, it is provided 
that the insuret can issue a policy subject 
to a condition excluding driving by a 
named person or persons or by any person 
who is not- duly licensed, or by any 
person who had been disqualified for 
holding or obtaining a driving licence 
during the period of disqualification. The 


insurer in this. case has availed of this] . 


statutory provision and inserted the 
particular condition in the policy. There- 
fore it isnot open to contend that the 
insurer should not have been exonerated, 
even.if the third party claimants press 
the claim against the insurer. 


16. But, in the case before the Supreme 
Court, the condition, as seen above, is 
not one contemplated under the statute. 
It igs under such circumstances, the 
Supreme Court held that is not open to 
the insurer as against the claims by third 
parties to contend that because of the 
said condition between it and the insured, 
it is exonerated regarding the claims made 
by the third parties. 


17. Further in the present case, the 
third party claimants do not press their 
claim against the insurer. Itis the owner 
of the bus who is a party to the contract 
of insurance, who says that the insurer 


should be made liable for the compensa-_ 


tion. payable to the third party claimants 
Whether the condition in the policy is 
one contemplated inthe statute or not, 
the insured-being a party to the contract 
cannot be heard, to say that the terms of 
the contract are not to govern the rights 


of the parties. 


18. Chanchalben v. Skailesk Kumar Pandu- 
rang Thakore}, is a decision by the Gujarat 


a e e E A, 


1. 1974 A.C, J. 393. 


de 


kj 

ir pr 
High Court and that wasa case where 
thé driver ‘held a licence to drive the 
„vehicle in question though it was a lear- 
ner’s licence. : Therefore, that decision 
has no application to the present case. 
In the decisions in B. Appa Rao v. Dunna 
Mukunda Rao? and The New India Assurance 
Co. Lid. v. Srikanta Ghose?, on facts it had 
been found that it had not been establish- 
ed that the person who drove the vehicle 
did not have a licence to drive that 
vehicle. Therefore, these cases also are 
of no help in deciding the present case. 


lọ. The result is that the revision peti- 


tions are dismissed. But the appeal A. S. - 


No. 348 of 1972, is partly allowed in that 
the total compensation payable to Moham- 
med Ebrahim, the plaintiff in O. S. No. 
73 of 1969, is only Rs. 6,000: (rupees. six 
thousand only). I direct the parties do 
bear their respective costs in this Court. 

R.S. Petitions dismissed. 
Appeal parily allowed, 
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IN THE HIGH COURT- OF JUDI- 
CATURE AT MADRAS.. - 


PRESENT -—S. Mohan, F. 
P.V.Chinniah Goundar ,, Appellant* 


a, 

P. Ponnusamy and another ` 
Respondents, 

‘Evidence Act (I of 1872), section 116 


—Scope of —Plaintiff encroacking on and occu- 
bying road foramboke—B memo. issued 
—Defendant tn possession of another portion 
—Lease by defendant in favour of plaintif{— 
Eviction proceedings against plaintiff—Evuiction 
ordered—Plaintitf granted time to vacate— 


cipality b r of leased portion = `- ; 
Municipality becoming owner of leased portion .JUDGMENT:— The plaintiff who was un- 


—Permission by Municipality to plaintiff to 
occupy—Suit for declaration and injunction 
Plaintiff entitled to decree. 


The plaintiff had encroached on a road 
poramboke and was running a tea shop. 
He took on lease from the defendant land 
adjoining his, which again was road 
ee A E 
, 1, (1973) A.C.J. 222. 

2. (1972) A.G.J. 153. 
*S, A. No. 2442, of 1975. | l 
— - 16th March, 1976, - 
M LJ—50 
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poramboke on which the defendant had 
encroached and was in occupation. The 
defendant instituted eviction procéedings 
in respect of the leased Jand. Eviction was 
ordered and the plaintiff was given time 
to vacate. The leased land was originally ` 
poramboke belonging to Government and 
was subsequently assigned to Manap- 
parai Municipality. The Munieipality: 
had permitted the plaintiff te occupy the 
same. The plaintiff, therefore, filed a suit 
for a declaration that he was entitled to 
remain in possession and for injunction. 
His suit was dismissed in the lower Courts. 
On second ‘appeal, 


Held: Since as between fhe Municipality 
and the defendant-lessor the title to. the 
suit property was yet to be decided, it 
was not open to the plaintiff-tenant with- 
out. surrendering possession to deny the 
title of his lessor. 


[Para. 4.] 
Cases referred to:— 


Guruswanti Nadar v. Ranganakan, (1953) 
2 M.L.J. 511 :1.L.R. (1954) Mad 341: 
A.I.R. 1954 Mad. 402; Krishnamurthy 
v. Tambaram Panchayat, (1970) 1°M.L.J. 

444: 82 L.W. 683. : 


Appeal against the decree of the District 
Court, ` Tiruchirapalli, in Appeal Suit 
No, 652 of 1972, preferred against the 
decree of the Court of the District Munsif 
of Kulithalai in Original Suit No. 836 of 
1970. i 


S. Kothandarama Nayanar and V. Srinivasan, 


„for Appellant. 


E. Padmanatkan, for Respondents. 


The Court delivered the following 
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successful in both the Courts below has 
come up by way of this second appeal. 
The short facts are-as_follows:—He has 
filed O.S. No. 836 of- 1970 ‘before the 
Court of the District Munsif, Kulithalai, 
for a declaration that he is entitled to 


‘remain in possession of the suit property 


and also for an injunction. According to 
him, the suit property is a road* porams 
boke comprised in S.F. No. 583 situate 
in Manapparai Town. This was shown as 


‘A.B.C.D., in the plaint plan. The plaintiff 
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encroached upon this suit item in about 
1949 or 1950 and was running a tea shop. 
By issue of B memos., his right to remain 
in possession has been recognised by the 
Government of Tamil Nadu. The portion 
marked as A.E.F.G., situated on the north 
of the suit item was a private property of 
the first defendant, the second defendant 
being the power-of-attorney agent of the 
first defendant. The portion shown as 
E.B.H.F., is situated north of the suit item 
and east of A.E.F.G. This portion isa 
road poramboke. The first defendant was 
in possession of this portion E.B.H.F. Since 
the plaintiff wanted additional accommo- 
dation, he took the property situated on 
the north of the suit item for lease from 
the first defendant. The defendants insti- 
tuted eviction proceedings in respect of 
the portion leased to the plaintiff shown as 
A.B.H.G. Eviction was ~ ordered which 
was sustained even in appeal, The plaintiff 
was granted time till 10th August, 1970. 
Under the cover of those proceedings, the 
plaintiff was sought to be evicted. The 
property which was leased out in favour 
of the plaintiff by the defendants being 
originally poramboke belonging. to the 
Government, by reason of the assignment 
in favour of the Municipality, the Munici- 
pality had become the owner. The -said 
Municipality had given permission by its 
orders dated 12th June, 1969 and 20th 
July, 1970 to the plaintiff to occupy the 
suit item. Hence, the rights of the plain- 
tiff had been protected and, therefore, 
he instituted the suit. - 


2, In defence it was contended that the 
entire property including the suit item 
was enjoyed by the first defendant ` who 
encroached upon the property notwith- 
standing the same being Government 
poramboke, So long as the plaintiff was 
inducted into possession by means of a 
-tenancy agreement from the defendants, 
it was not open to him to deny their title. 


3. The defence was accepted. Hence the 
learned District Munsif dismissed the suit. 
On appeal in A.S. No. 652 of 1972, the 
“learned District Judge of Tiruchirapalli 
dismissed the appeal, upholding the judg- 
ment of the trial Court. Hence the 
present second appeal. 


4. It is the contention of Mr. S. Kothan- 
darama Nayanar, learned counsel for the 
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appellant, that the Courts below erred in 
their construction of section 116 of the 
Evidence Act. According to him, it is not 
correct to hold that the plaintiff without 
surrendering possession of the property 
could not deny the title of the defendants. 
Having regard to the fact that the pro- 
perty originally belonged to the Govern- 
ment, being a poramboke,: which came 
to be assigned in favour of Manapparai 
Municipality and further having regard 
to the fact that the said Municipality 
had granted permission to the plaintiff 
to remain on the property, it was well 
open to him to set up title in the par- 
amount title holder, viz., the Municipality. 
In support of his contention, the learned 
counsel relied on the decision in Guruswamz 
Nadar v. Ranganathan’ and Krisknamurthy v. 
Tambaram Panckayai® I am unable to accept 
the argument of the learned counsel for the 
appellant. In Guruswami Nadar v. Ranga- 
natkan' in interpreting section. 116 of the 
Evidence Act at Page 514 it was held: 


“But it is now well-settled that the 

- duration of the estoppel continues so 
long as the tenant has not openly 
restored possession by surrender to his 
landlord”. ` 


However, what the learned counsel would 
urge is a sentence which occurs lower 
down to the effect “from this, the excep- 
tion follows that it is open to the tenant 


‘even without surrendering possession to 


show that since the date of the tenancy, 


the title of the landlord came to an end 
or that he was evicted by a paramount 


title-holder or that even though there 


-was no actual eviction or dispossession 


from the property, under a threat of 
eviction he had attorned to the paramount 
title-holder.”, which- will apply to him, 
In the case on hand for the exception 
to apply, none of the factors as stated- 
therein at all have arisen. Therefore, the 
absolute rule quoted above would apply. 
Krishnamurthy v. Tambaram Panchayat*, is 
the judgment of Palaniswamy, J., wherein 
the learned Judge has held: =. 
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1, (1953) 2 M.LJ. 511: LLR. (1954) Mad. 
341: A.LR. 1954 Mad. 402. 


2, (1970) 1 M.L.J. 444: 82 L.W.683. 
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“The rule of estoppel laid down under 
section 116 of the Evidence Act is 
not absolute. It is well-settled that 
where the true owner evicts the tenant 
let into possession by another, the 
tenant could attorn to the true owner 
and set up his title in answer to a suit 
filed by the landlord who let him in 
possession. The only limitation is that 
so long as the tenancy is subsisting 
the tenant is not entitled to set up a 
jus terii in a third person. Where the 
tenant is evicted from possession by the 
true owner, the tenancy comes to an 
end and there is nothing in law to 
prevent the tenant from attorning to 
the true owner. In such cases it is not 
necessary that the eviction of the tenant 
should be by actual dispossession. If the 
true owner is armed with a legal 
process for eviction, which cannot be 
lawfully resisted, even though the 
tenant isnot put physically out of 
possession, it would in law amount to 
eviction. The question whether there 
was a threat of eviction and whether 
that threat was sufficient in law to 
make the tenant attorn to the person 
putting forward the threat has to be 
decided upon the facts and circumst- 
ances of each case”. 


Here again, those circumstances which 
the learnd Judge pointed out have not 
arisen. As between the Municipality and 
the defendants, the title is yet to be 
decided. Consequently, I see no reason to 
disagree with the concurrent findings of 
the Courts below. 


5. The second appeal will, therefore, 
stand dismissed. There will be no order 
as to costs. No leave. 


R.S. 
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Appeal, dismissed. 


R. RANGANATHAN 7. VEERAKUMAR CHIT FUNDS 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT:—S. Mohan, J- 
R. Ranganathan Petitioner” 
V. 


Veerakumar Trading Chit Funds Pri- 
vate, Ltd. (In Liquidation) repre- 
sented by the Official Liquidator, 


High Court, Madras, and others 
l Respondents. 
Companies Act (I of 1956), section 


537— Scope and Applicability—Decr ce against 
Gompany—Subsequent winding up—Sale in 
execulion of decree without leave of Court— 
Sale void. 


In order that a decree obtained in a suit 
filed against a company may be binding 
on the Official Liquidator, leave will 
have to be obtained by the decree-holder 
to continue the proceedings under section 
446 of the Companies Act, 1956, or the 
corresponding section 171 of the Old 
Companies Act of 1913.-When sale has 
taken place without the leave of Court, 
section 537 will have its full force. 

[Para 4.| 


Case referred to:— 


Bansidkar Shankarlal vw. Mokd. Ibrakim and 
another, (1971) 41 Comp. Gases 21: (1971) 
Tax. L.R. 740: (lg7]} 2 S.C.R. 476: 
A.I.R. 1971 S.C. 1292. 


Petition under section 25 of the Provin- 
cial Small Causes Court Act praying the 
High Court to revise the order of the 
Court of the Subordinate Judge, Coim. 
batore, dated 15th April, 1975 and made 
in E.A. No. 201 of 1974 in E.P. No. 359 
of 1973 in S.C. No. 721 of 1972. 


S. Nainar Sundaram, for Petitioner. - 
Official Liquidator, for first Respondent. 


The Court made the following 


ORDER:—This revision is directed against 
the order of the learned Second Addi- 
tional Subordinate Judge of Coimbatore, 





* G.R.P. No. 1175 of 1975. E 
9th January, 1976. 
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passed in E.A. No. 201 of 1974 in E.P. 
No, 359 of 1973 in S.C. No. 721 of 1972 
whereunder the relief to the Official 
Liquidator to hold that the sale held on 
98th February, 1974 without the leave of 
the Court was void and to direct respon- 
- dents 2 to 4to restore to the petitioner 
the assets purchased by them in the sale 
held on 28th February, 1974, was gran- 
ted. i 


2. -The short facts are as follows:— 


Veerakumar Trading and Chit Funds. 


Private, Limited, was directed to be 
woundup by an order of this Court passed 
in Company Petition No. 13 of 1971- on 
18th August 1973. Prior to this S.G. No. 
721 of 1972 was filed by the revision peti- 
tioner (R. Ranganathan). On 23rd 
December, 1972 he attached the immov- 
eable properties belonging to the company 
under liquidation. The small cause suit 


resulted in a decree on 22nd February, ` 


1972. As seen above the order of wind- 
ing up was passed on 18th August, 1973 
It is rather unfortunate that the decree- 
holder did not: obtain the leave of the 
Court as required under section 537 of the 
. Companies Act (hereinafter referred to 
as the Act). It may be because he was 
ignorant of thee winding up proceedings. 
The sale of certain movables belonging to 
the Company: under liquidation took 
place on 28th February, 1974 which 
resulted in realisation of a sum of Rs. 2;700 
odd and less poundage the net proceeds 
realised was Rs. 2,567.50. Out of that 
amount Rs. 1,777.20 was paid over to the 
decree-holder. Under these circumst- 
ances, E.A. No. 201 of 1974 was taken out 
and the learned Subordinate Judge 
allowed that petition. 


g. Mr. Nainar Sundaram, learned counsel, 
would submit before me that under sec- 
tion 446 though leave is required to 
continue the proceedings against the 


` Official Liquidator, the failure to obtain. 


leave would not be fatal to the procee- 
dings nor do the proceedings become void 
on that score. For this submission he 
places reliance upon the decision of the 
Supreme Court reported in Bansidkar 
Shankarlal v. Mokd. Ibrakim and another! 
ie Sees a eee 

1. (1971) 41 Comp. Cas. 21: (1971) Tax. L.R. 
Gee (1971) 2S.C.R. 476: AIR. 1971 S.C. 
1292.° ar 1 . 
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In the submission of the learned counsel, 
the same principle must be made applica- 
ble to acts arising under section 537 also. 


4. These submissions are repelled by 
the learned Official Liquidator by conten- 
ding that under section 537 there is no 
escape for the revision—petitioner because 
the words occurring under that section 
are “shall be void”. I have little hesitation 
in upholding the contention of the learned 
Official Liquidator. Bansidhar Shankarlal v. 
Mohan Ibrahim and another? dealt witha 
situation arising under the Old Companies 
Act and even otherwise that case is of no 
assistance to the revision petitioner. In 
order that a decree may be binding upon 
an Official Liquidator leave will have to 
be obtained to continue the proceedings 
under section 446 or the corresponding 
section under the Old Companies Act of 
1913, viz. section 171. But the situation 
here is vety different. The sale had un- 
doubtedly taken place without the leave 
of the Court. In such a case, section 537 
will have its full force. As rightly con- 
tended by the learned Official Liquidator 
there isno escape from the imperative 
language of that section which says that 
the sale shall be void. Therefore, [am un- 
able to see any error in the order of the 
Court below. Hence I hold that there 
are no merits in this civil revision peti- 
tion which shall stand dismissed. However 


I make it clear that the attachment, as. 


noted from the above facts, was long 
before the order of winding up was made. 
If that be so, there cannot be any valid ob- 
jection to the attachment being continued, 
Though normally speaking the effect of 
setting aside the saleby tha learned 
Subordinate Judge and -my upholding 
that order would mean that the status quo 
ante should be restored, inasmuch as 
what were the subject-matter of the sale 
were only movables, I do not think it is 
necessary to direct the maintenance of 
status quo ante. Instead, the entire sale 
proceeds will be paid over to the Official 
Liquidator. As seen above, a sum of Rs. 
1,777.20 has been paid over to the 
decree-holder-revision petitioner. It will 
be paid back by him to the Official 
Liquidator within two months from 





1. (1971) 4 Comp, Cas. 21: (1971)25.C.R 476: 
(1971) Tax. L-R. 740: A,LR. 1971 S.C. 1292. 
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today. It is needless for me to state that the 
balance lying to the credit of the small 
cause suit (S.C. No. 721 of 1972). will 
also be paid on to the Official Liquidator. 


5. It is further represented by the 
learned Official Liquidator that pursuant 
to the attachment certain other move- 
ables not forming the sabject-matter 
of the execution were handed over to 
the decree-holder. Concerning ` them, 
undoubtedly ‘status’ quo ante can be rès- 
tored. Therefore, I. hereby , diréct the 
revision petitioner to hand over all those 
moveables not forming the subject-matter 
of the-sale in E.P. No. 359 of 1973 (S.C. 
No. 721 of 1972) to the Official Liquidator 
within two months from teday. How- 
ever, the attachment of the decree-holder 
will continue. With these observations, the 
civil revision petition shall stand dismissed. 
However, I make no order as to costs. | 


RS, Revision dismissed. 
IN THE HIGH COURT OF. JUDI- 
CATURE AT MADRAS. ~ 


PRESENT :—V. Sethuraman, 7. 


Alagammal. ae Appellant® 


v. | 
M. S. Rajagopala Servai .. Respondents. 


Specific Relief Act (XLVII of 1963), section 
16, Explanation —Suit for specific perfor- 
mance—Plaintiff tiplead readiness and willing- 
ness to perform the contract—Actual tender 
of money nót essential. — 


Under the Explanation to section 16 (c), 
Specific Relief Act, where a contract in- 
volves the payment of money, it is not 
essential for the plaintiff to actully- tender 
to the defendant or to deposit in Court the 
money except when so directed by the 
Gourt. It will suffice if he avers per- 
formance of, or readiness and willingness 
to perform, the contract according to its 
true construction. - [Para. 6.] 


Gases referred to : 


International Contractors Limited v. Prasat ta 
Kumar, (1961) 3 S.G.R. 579 2A.LR. 1962 
Se 


#S.A.No,1327 of 1972, 5th ‘November, 1975, 


ALAGAMMAL 9. RAJAGOPALA SERVAS ( Sethuraman, 7.) 
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S:C. 77°; Eswari Amma v. M. KE. Korah: 
(1972) 1 MiL.J..218: 85 L.W. 239: 
A.LR, 1972: Mad. 339; Bakadur v. 
Motiram, A.I.R. 1972 Raj. 250. 


Appeal against the decree of the Subordi" 
nate Judge, Sivaganga in Appeal Suit 
No. 113 of 1970, preferred against the 
decree of the Court of the District Munsif 
of a ganga in Original Suit No. 77 of 
Igoo, 7 Y 


S. Rajaram, for Appellant. 


` 


K. Rajasekharan and R. Ramaswami, for - 
Respondent. oe 
The Court delivered the following __. 
Jupement,—The defendant is the appel- 
lant. The plaintiff filed a suit for specific 
performance of an agreement to reconvey 
the suit properties. and for costs. The 
plaintift sold.the suit properties to-the 
defendant for a sum of-Rs. 800 on 23rd 
July; 1965 under Exhibit B-r. lt was 
registered’ on 24th July, rg65, On that 
date, there was an agreement of recon- 
veyance entered into' between the same 
parties whereby the defendant agreed 
to reconvey the suit properties to the 
plaintiff within a period of 2 1/2 years 
fromthe date of the,said agreement on 
receipt of a sum of Rs. 1,375: ‘This 
agreement of reconveyance has been 
marked as Exhibit A-Y. On the basis 
of this agreement, the plaintiff called 
upon ‘the defendant on 29th September, 
1967 to execute a reconveyance deed for 
the sum of Rs. 1,375 and offered to pay 
the saidsum. But the defendant replied 
refusing the said offer. The plaintiff, 
therefore, came forward, witht the suit 
for specific performance. .  . 


2. ‘The defendant raised substantially 
two contentions. The first contention 
was that the period fixed was not'2 1/2 
years but only two years and that the 
offer to pay and.the notice calling upon 
the defendant to reconvey were after the 
period of two years and, therefore, not 


valid: The second contention was that 


there was no proper tender of the amount 
at any , time,, age a | l 4 
3, The learned District Munsif, who 
tried the suit, held that the first contention . 
that, the plea that instead of 2 1/2’years, 
the period was two years was pot open 
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to the defendant in view of section 92 ‘of 
the Indian Evidence Act. On the second 
contention, he held that there was proper 
tender. He, therefore, decreed the suit as 
prayed ‘for. | 
4. The defendant appealéd and’ before 
the learned Subordinate Judge; no argu- 
ment was advanced on the question as to 
whether the period of 2 1/2 years in 
Exhibit A-1 was cut down to two years 
later on. The learned Judge examined 
the only contention that was advanced 
before him: regarding the tender. ` Fol- 
lowing the decision of the Supreme Court 
in International Contractors Limited v. 
Prasanta Kumar}, he’ held that there was 
a valid tender in the present case.: In 
his view, when in the reply notice there 
was a repudiation, of the agreement, 
there was a clear indication on the part 
of the defendant that if money, was 
tendered, it would have, been refused. 
He, therefore, considered that.it could 
be clearly heldin this case that the failure 
to tender the actual amount was not fatal. 
He thus concurred with the view of the 
learned District, Munsif.on this point. 
The appeal thus failed. 


5. In the present appeal, the learned 
counsel for the appellant submitted that 
the period was ‘cut down to two’ years 
after Exhibit A-r. Having régard to 
the fact that this argument was not pres- 
sed ‘at the. earlier stage and taking into 
account the valid reasons given by the 
learned District Munsif for rejecting this 
contention, `I do not think-'that this 
point survives for consideration at this 
stage. The only point that now requires 
to be examined is whether the plaintiff 
actually produced the money at the 
` time when he filed the suit on -23rd 
January, 1968. He deposited the money 
into Court on 24th February, 1968. 
There is no dispute about the deposit. ` 


6. Section 16 (c) of the Specific. Relief 
Act, provides that specific performidnce 
of a contract cannot be enforced in 
favour of a person who fails to aver and 
prove that he has performed or has 
always been ready and willing to’ per- 
form the essential terms: of the contract 
which are to be performed by him,, 


4 


Js, (1961) 3 S.G.R. 579 ; ATR. 1962 S, 77.. 
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other than terms the performance of 
which has been prevented or waived by 
the defendant. There is an explznation 
to the said provision which provides that 
where a contract involves the payment 
of money, it is not essential for the 
plaintiff to actually tender to the defen- 
dant or to deposit in Court any money 
except when so directed by the Court. 
The, plaintiff must aver performance 
of; or readiness and ‘willingness to per- 
form, the’ contract according to its true 
constriction. The scope of this provi- 
sion has been considéred in a Bench 
decision of this Court reported in Eswari 
Amma v. M. K. Korakt. It was pointed 
out that ina suit for specific performance 
the plaintiff must aver inhis plaint that 
he was ready and willing to perform his 
part of the contract and ff the averment 
was traversed, he must prove the said 
averment. ln pleading his readiness and 
willingness, it is not necessary for the 
plaintiff to produce the money. In 
the present case, the written statement 
was filed' on 21st March, 1968 while the 
deposit had already been' made on 24th 
February, 1968. Thus, even before the 
averment was traversed, the plaintiff 
deposited the amount into Court. The 
plaintiff has done everything necessary to 
comply with the provisions of section 16 
of the Specific Relief Act in the present 
case. : 

7.. The learned counsel for the appellant 
drew my attention to a decision of the 
Rajasthan High Court in Bakadur v. 
Motiram?, as supporting his stand. I 
have carefully gone through the said 
decision and I find that the view of the 
learned single Judge in that case is not 
anything inconsistent with the Bench 
decision of this Court. In that cese, 
oral evidence was let in to show that the 
plaintift had tendered the sale price of 
Rs. 1,600 to the défendant on the stipu- 
lated date. But this evidence was found 
to be unsatisfactory and not reliable by 
both the Courts. Therefore, the learned 
Judge: accepted this finding end held 
that the plaintiff having failed to per- 
form strictly his part of the contract was 
guilty of the breach of the terms of the 





-1. (19719-1 M.L.j. 218: 85 L.W. 239; 
AIR. -1972 Mad. 339. ~ 5 


: 2. i ATIR.. 1972 Raj. 250, 


re~o 


íi 


agreement and cannot, therefore, claim 


specific performance. Though in para- 
graph § of the said judgment, there are 
some Observations which appear prima 
facie to support the appellant, stijl I 
think that the said observations have to 
be considered ‘in the particular context 
of thefacts of that case. At any rate, 
having regard to the Bench decision of 
this Court, the decision of the Rajasthan 
High Court will not be applicable here. 
In the circumstances, there is no merit 
in the second appeal and it is, accordingly 
dismissed. There:will be no order as 


to costs. No leave. 

R.S. —— — Second 
appeal’ dismissed. 

IN THE HIGH COURT OF JUDI- 


CATURE AT. MADRAS, > 
(Special Original Jurisdiction.) 
PRESENT; —S, Mohan, F. 


The Maánagementof Dhanalakshmi 
Mills Pvt. Ltd., Tirupur represented 
by its Manager . Petitioner® 


v. 


T. V. Balakrishnan and another 
~» Respondents. 


Industrial Disputes Act (XIV of 1947), 
section 11 (a)—WNon-employment of staff 
member—Industrial dispute—Award against 
management—Validity of award — Section 
11 (a) only prospective—Enquiry officer 
attesting evidence of witness not opposed to 
natural justice and enquiry not bidsed— 
Award questioned—Certiorari—Constitution 
of India (1950), Article 226. r. 
A dispute was referred to the Labour 
Court on the‘non-employment of a .staft 
member of the petitioner-management. 
That Gourt passed an award against 
the management holding that section 
11 (a) of the Industrial Disputes Act of 
1947, was retrospective and that ‘the 
enquiry Officer had attested the evidence 
ofthe witnesses and therefore was biased. 
The management filed a petition to 
‘quash the award. 





* W.P. No.2044 0f1972.  — 10h February,.1976. 


SHANALAXsHME mets (p.) LTD. 


_krishnan (the 
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Held, (1) Section 11 (a) of the Act is 
only prospective in its character. 


There.,was no basis for charging the 


i - 


Enquiry Officer with bias. 


(2) In W.A. No. 600 of 1969, it had 
been held that even evidence procured 
by the General Manager himself would 
not constitute violation of the principles 
of natural justice. In theinstant case, 
it was not found anywhere in the award 
that the enquiry was otherwise biased 
or was unfair. The judgment in W.A. 
No. 600 of 1969 would squarely apply 
to this case. Coo [Para. 5.] 


Case referred to :— ` 


Workmen ‘of Assam Match Ço., Lid. v. 
Labour Court, (1973) 2 L.L. J. 279. 


Petition under: Article 226 of the Consti- 
tution of'India praying that in the 
circumstances stated therein and in 
the affidavit filed therewith the High 
Court will be pleased to issue a writ of 
certiorari calling for the records from 
the 3nd respondent, the Labour Court, 
Coimbatore, ‘and quash ‘its’ award. in 
I.D.No. 139 of 1971 dated 30th May,r972 
(Exhibit “A”) and published in the 
Tamil Nadu Government Gazette dated 
1ath July, 1972 Supplement to part II 
section I at page, 7. 


A. Ramachandran, for Petitioner. 
K. Ramachandran, for 1st Respondent. 


The Court made the following 


ORpzgR.—This writ petition is to. quash 
the order of the Labour Court passed 
in I.D.-No. 139° of 1971, dated 30th 
May, 1972. The short facts are’ as 
follows? > : 


In G.O. Rt. No. 2030, Labour Depart- 
ment dated 1st October; 197r, the ques- 
tion that was referred to the Labour 
Court for adjudication was, whether the 
non-employment of Thiru T. V: Bala. 
first respondent). was 
justified and if not, to what relief he was 
entitled. The first respondent was in 
the employment of the writ petitioner 
from March, 1959 as a staff mémber, as 
an assistant clerk, who was later promoted 
as a Provident Fund and E. S. A. 
clerk. He was dismissed from service 
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for certain alleged misconduct from 15th 
Match, 1968 as per clause 19 (b) and ($) 
of the standing order of the mills after 
enquiry. Contending that the dismis- 
sal was improper, he raised the dispute 
and prayed that he might be reinstated 
with back—wages. In the counter ‘of 
the management, it was contended that 
there had been a proper and valid 
enquiry and in fact, notwithstanding the 
proper opportunities being 2fforded to 
the workman, he did not choose to partı- 
cipate in the enquiry and, therefore, 1t 
had to be. proceeded: ex parte. No 
exception could be taken to the proce- 
dure adopted during the domestic enquiry 
and the dismissal was valid and proper. 
There were criminal proceedings wherein 
he was found .guilty. However, that 
judgment was set aside on appeal by the 
District and Sessions Judge, Goimbetere 
and an appeal against the acquittal had 
also been filed to this Gourt. 


Z. The Lebour Court held: (1) section 
11 (a) of the Industrial Disputes Act of 
1947, hereinafter referred to as the Act, 
was retrospective in its character; (2) The 
enquiry Officer was the person, who 
attested the evidence of the witnesses and, 
therefore, there ‘was bias in the enquiry: 
After holding so it proceeded to examine 
the entire evidence and came to the 
conclusion that the non-employment was 
not justified. However, instead of an 
order of reinstatement, it ordered com- 
pensation of nine months’ wages: in lieu 
of reinstatement computing the sum into 
Rs. 2,745. 


3. Mr. A. Ramachandran, learned 
counsel in attacking the award submits 
as under: 


1. The finding of the Labour Court 
that section 11 (a) of the Act is retros- 
pective in its character is directly opposed 
to the decision of the Supreme Court in 
Workmen of Assam Matth Go., Lid. v. 
Labour Court}. , ., | 


2. Merely because the enquiry officer 
attested the statements -of the witnesses, 
it would not amount to bias. (vide 
W.A. No. 600 of 1969 E.I.D. -Parry 
Limited—Appellant v. 1, 5. M. Ganga- 


eee 


1. (1973) 2 L.L.J. 279 
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dharan, 2. The Presiding Officer, 
Labour Gourt, Madras, Respondents.) 


3. There is no ‘finding anywhere that 
the conclusion arrived at the domestic 
enquiry was in any way perverse and, 
therefore without recording such finding, 
the Labour Court was not justified in 
appraising the evidence. Added to this, 
the criminal appeal which ‘was stated 
to be pending at that time before the 
Labour Gourt has now ended in convic- 
tion of the first respondent, in Crl.As. 
Nos. 1184, 1055 and 1053 of 1970— 
State by the Public Prosecutor—Appel- 
lant in all the appeals v. T. V. Balakri- 
shnan, Respondent in-all the appeals 
(Accused)—and that judgment has to 
be given due weight. 


4. Mr. K. . Ramachandran, -learned 
counsel for the workmen would submit 
thatno doubtitis not correct to hold that 
section 11 (a) ofthe Act is retrospective 
in its character and he fairly conceded 
that that part of the award is wrong. 
He, further, concedes that the Labour 
Court was not justified in reappraising 
the evidence. But having regard to 
the fact that it had rendered a finding 
that the enquiry was biassed, this is a 
fit casein which the’Labour Court should 
be directed to re-consider the matter 
which could also take note of the judg- 
mentin Crl. A. Nos. 1184,1055 and 1053 
of 1970.’ According to him W.A. No. 
600 of 1969 is applicable inasmuch: „as 
in that case, the evidence was procured 
by the General Manager whereas here 
actually he -had attested the statements 
of the witnesses. — 


5. On a careful consideration of the 
above arguments, I have little hesitation 
in holding that the impugned award is 
liable to be set aside for more than one 
reason. 


1. The decision in Workmen of Assam 
Match Go., Lid. v. Labour Court, is the: 
authority for the proposition that section 
11 (a) of the Act is only prospective in 
its character. Therefore, that part of 
the award is clearly in corfect in law. 





1. (1973) 2 L.L.J. 279. 


Ihoa» 


if} 


2. The finding of the Labour. Court in 
paragraph 6 ofits award relating to bias, 
is based on-the simple ground. that the 
enquiry officer was an attestor and this 
is the reason why it states: , `“ * 


“So, even without going into any othe! 


fact or taking into account it can be 
-straightaway stated that Thiru N. ‘V. 
Krishna Iyer, should be taken to be 
biased and he is not competent to 
enquire into his- matter.” .  - - 


In W.A. No. 600 of 1969 the Division 
Berch held that in a case wherein the 
evidence is ‘procured by the General 
Manager himself it would -not constitute 
violation of principles of natural, justice. 
Of course, it added that if nothing. more 
appears on record to show ‘bias and 
unfairness Or arbitrariness. In: this case 
that is the reason that I have quoted the 
award of the Labour Court in its own 
words. I do not find anywhere in it 
that the enquiry-was otherwise biased 
or was unfair. Therefore; the judgment 
in W.A. Np ‘600 of r969 would squarely 
apply to this case. It is the catégoric 
stand of the management that wher the 
enquiry was commenced thé workmen 
did not ask for any adjournment to pro- 
duce documents and; therefore, ~~ to 
characterise the conduct of the manage- 
ment as the Labour Court did, that the 
management should have impressed upon 
the claimant that the management could 
not furnish him with the copies’ but he 
could try to get those copies from the 
postal department if it is possible and 
get ready for the enquiry but, “on the 
other hand, the enquiry Officer straight- 
away started the enquiry and examined 
the.head clerk” is not correct: © Mr. K.. 
Ramachandran, would, “however, ‘urge 
that the workman did want an adjourn- 
ment. I find no basis for this argument 
in the award of the Labour Court. 
Nowhere it is stated ‘that he ‘asked for 
adjournment and it was’ refused.. On 
the contrary what the ` Labour Court 
would hold is as is seen above as if.it 
is the duty, of the management to inform 
the workmen about the non-availablity 
of the records; 
was intéerésted he ought to Have taken 
steps to procure those records or summon 
the same. Certainly, it was not the duty 
of the management to impress about the 
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necessity. of producing those records or 
to remind the, workman of his duty. 
Therefore,.this part of the award is also 
clearly vitiated. ; - 


- 


6. The last straw on the camel’s’ back 
appears to be the judgment of Krishna- 
swami Reddy, J., in Grl. A; Nos. 1184, 
1055 and 1053 of 1970. The ledrned 
Judge has convicted’ the ‘ workman. 
I make'it clear that I am not basing my 


` conclusion’ on this -criminal appeal and 


this is the reason why I 'say that happens 
to be the last straw on-tlte’ back 
camel. There is absolutely no necessity 
‘to remand this matter. Having regard 
to the discussion above, by no stretch 
of imagination could it-be held: that the 
domestic enquiry was in any way: biased 
or improperly conducted nor could ‘the 


t 


findings be characterised as perverse. 


Gonsequently, -this ‘writ ‚pètition will’ 


stand allowed and'the' rule nisi is made 
absolute. I make no’ order as to costs. 


S.J. 





‘| Petition 
ar Taa _ allowed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS.. _ 
PRESENT:— T. Ramaprasada. Rao and. S, 
Ratnavel Pandian, JJ. © ' eee 


C: V. Krishna — 


¢ 


~ 


‘ye + Abpellant® 
U. - 3 - ' ` 4 : 7 .! re i 


+. fy ‘ aa i a f> 

State of Madras by the Commission- 
-er of Milk Production, Madhavaram, 
‘Madras ae re sae Respondent. 
Arbitration -clause in ° contract—Arbitrator 
inamed—-Application for the appointment of 
arbitrator other than the named arbitrator— 
When can be granted Court has discretion to 
disturb the-named arbitrator~ Indian Arbitra- 
tion Act (X of 1940), section 34, -> 


Lf -the parties to a-contract ` voluntarily 
incorporated: as one of its terms a. clause 
which obligates one or the other of them 
to refer disputes arising under‘it of’ to 
seek for an interpretation of the terms of 
such a contract to of from ‘an ‘arbitrator 
specified ornamed by them, then the man- 


- date: imposed upon , themselves . by -the 


Oe E4 
* Appeal No.370 of 1972. 15¢h March, 1976, 


of the’ 


~ 
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parties is inescapable and has to be given 
effect to. An exception is where it is 
proved and established that the person 
specified as arbitrator is biased towards 
one of the parties or has involved himself 
in the subject-matter of the contract from 
its inception and during the course of its 
working giving rise to a reasonable im- 
pression that a reference to him would be 
futile and not be a means to secure 
justice. In such a case the parties can 
seek from the Court appointment of an 
arbitrator other than the named one. 

l T Para. 4.] 


As has been pointed out by the Supreme 
Court, the strict principle of sanctity of 
contract is subject to the discretion of the 
Court under section 34 of the Indian 
Arbitration Act, for there must be read 
with every such agreement an implied 
term or condition that it would be en- 
forceable only if the Gourt having due 
regard to the other surrounding circum- 
stances thinks fit in its discretion to en- 
force it and thatit is obvious that a party 
may be released from the bargain if he can 
-show that the selected arbitrator is likely 
to show bias or by sufficient reason that 
he will not act fairly or that he has been 
guilty of continued unreasonable conduct. 
The Courts are slow to disturb the named 
arbitrator. Brt at the same time, the 
Courts have the right to decide in their 
judicial discretion whether all such terms 
contained in an arbitration agreement 
are to be enforced or not. There may be 
-circumstances-in .a given. case. wherein, 
as stated by the Supreme Court a party 
may be released from the bargain, if 
' circumstances exist to justify such con- 
clusion. -[Paras..4 @ 7.] 


Cases referred to:— | 


“K. Yusuf. Sheriff v.. Akbar _ Sheriff, 
(1975) 88 L.W. 516: A.J.R.- 1976 
Mad. 3; Uttar Pradesh Co-operative 
Federation v. Sunder Brothers, Delhi, A.L.R. 


{967 S.C. 249. 


Appeal against the decree of the Court-of 
the Subordinate Judge, Ghingleput, 
- dated 28th July, 1971, in Original Suit 
- No. 41 of 1968. 


Tare 


R. Kunchithapatham and M. R. Krishna 


Iyer, for Appellant. 
' K, M. Srivangan, for Respondent, 
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The Judgment of the Court was delivered 
by 


Ramaprasada Rao, 7.—The plaintiff is the 
appellant. He filed a suit (itis called a 
suit because of convention) for a direction 
to the defendant to file the arbitration 
agreement contained in a contract entered 
into between himself and the defendant 
in connection with the supply of an insu- 
lated milk tanker made of stainless steel. 
He also prayed for a reference to an arbi- 
trator other than the arbitrator named in 
the arbitration agreement, who was to be 
appointed by the Gourtin this suitso as to 
decide the disputed matters as between 
the contracting parties. The suit arose 
thisway. On 26th June, 1964, the defen- 
dant invited tenders under Exhibit A-1 for 
the supply of the milk tanker and such an 
invitation made it clear that the price 
was ta be exclusive of sales tax. Under 
Exhibit B-1 dated 29th July, 1964 the 
plaintiff tendered and quoted a price of 
Rs. 35,000. This was accepted under 
Exhibit B-2 dated 25th August, 1964 and 
the plaintiff was directed to supply the 
tanker within 60 days from 24th October, 
1964 and he was also directed to pay a 
security deposit of Rs. 4,500. The plain- 
tiff initially committed default in the mat- 
ter of the supply of the tanker within the 
prescribed time. It appears, therefore, 
that under Exhibit A-2 dated 28th Decem- 
ber, 1965 the order placed by the plaintiff 
and later accepted by the defendant, was 
cancelled. But it also appears from the 
record and the supervening events,which 
are not disputed before us, that the plain- 
tiff was given yet another opportunity to 
supply the tanker, though in point of time 


‘eatlier to such a decision the security 


deposit of Rs. 4,500 was also forfeited by 
the defendant. Finally, by revoking the 
earlier order of cancellation of the order 
the plaintiff was given an opportunity 
under Exhibit A-3 dated 10th March, 
1966 to supply the tanker by 30th April, 
1966, but the records disclose that such 
supply was not made even within that time. 
Now it transpires that the plaintiff finally 
delivered the tankerin or aboutDecember, 
1966 which is said to have been accepted 
by the defendants, on 10th December, 
1966. The plaintiff raised a bill Exhibit 
B-3 for such supply and claimed a sum of 
Rs. 38,850 which included a sur ofi 
Rs.3,850 as and towards the sales tax, 


if] 


Curiously enough the plaintiff received a 
cheque for Rs. 15,000 on 10th May, 
1967 with a note appended: to it to the 
effect that the said amount was in full 
settlement of his bil] Exbihit B-3. The 
plaintiff accepted-the said cheque under 
protest and called upon the defendant to 
submit the disputes, which had arisen 
by then to arbitration. We may here 
mention that itis not disputed that under 
clause 19 of Exhibit A-] or B-1 any differ- 
ence or dispute arising out of the interpre- 
tation or application of the térms of the 
contract, as entered into between the 
plaintiff and the defendant shall be refer- 
red to the Milk Commissioner for an award 
and such reference shall-be deemed to be 
a submission to the arbitration within the 
meaning of the provisions of ‘the Indian 
Arbitration Act, 1940, and the parties. 
agreed that the award of the Milk Com- 
missioner shal] be final and binding on the 
parties. The- plaintiff ‘apparently fore 
seeing and having felt that differences 
had arisen not only in the matter of the 
interpretation but also the applicability 
of the clauses in the contract either under 


Exhibit A-1 or Exhibit B-1, wanted such’ 


disputes to be referred to arbitration, He 
sought for such a reference by issuing 
notices Exhibits B-4, B-5 and: B-6. The 
plaintif was confronted with, a reply 
under Exhibit A-4 which reads as follows: 


“MADRAS DAIRY AND MILK 
PROJECT. | 


From ' rF 
The Commissioner for Milk Production 
and Livestock Development; 
Milk Colony, Madhavaram, 
Madras-5], l , 


To E E oe 

Thiru M. R. Krishna: Iyer, 
Advocate, No.. 12-A, -Aziz 
Nagar Ist Street, 


r 
ke N 


: Se ee ee a 
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With reference to your letter cited, I am 
to inform you that orders of the Govern- 
ment in the matter have since been 
received and further action is being 
pursued to settle your client’s affairs, at 
a very early date. ’’ ss 


The plaintiff became apprehensive and 
he, therefore, filed the present action 
seeking for the reliefs already mentioned. 
The defendant in his written statement 
after traversing the merits and complain- 
ing that the tank was defective, stated 
thus in paragraph 6 of the written state- 
ment: 


“6. The following three matters had 
to be considered and a decision arrived: 


. (i) Forfeiture clauses : 


(ii) Liquidated damages for delay in 
supply, and l 


(iii) the difference in value. 


All these arose because of the delay of 
plaintif not completing the terms of 
‘contract as per agreement. It was 
finally decided by the Government that 
I and 2 above have to be enforced and 
‘ this was pending correspondence be- 
tween both the-parties. The plaintiff 
is not entitled for any interest , as such 
delays are incidental and inherent in , 
the contract and was pending considera- , 
` tion and correspondence between par- | 
ties, The plaintiff has been paid in 
‘full the amount due to him and no’, 
amount is payable by the defendant.” 


He particularly objects to the plaintiff’s 
request for appointment of an arbitrator - 
other than the one named in the arbitra- . 
tion agreement and would ultimately ' 
claim.that the claim made by the plain- ! 
tiffin this action is excessive and that the , 


suit has ta be dismissed. ` _ * = | 
Kodambakkam, Madras 24, r 


R.O.C. No. 28638/E1/64, ‘dated: 21st 
October, 1967. l 


SIT, 
Sub : 


2. The following issues were framed by 
the learned Subordinate Judge ` of ` 
Chingleput, eA 


1. Has the defendant shown any suffi. | 
cient reason why he should not be required ! 


Supply of Stainless: Steel Milk 
to file the arbitration agreement? ean 


Tank - Settlement of Bil] - delay - 


regarding, a ee a. 
S a 2. Is not the applicant entitled to get an : 
Ref: Your letter dated 5th October, order for appointment of an ; 


independent ; 
1967 arbitrator ? and,- aes r 


404 


3. To what relief, is the plaintiff entitled? 


No oral evidence was adduced by ‘the 
parties, After referring ta the docu- 
mentary evidence, the learned trial Judge 
dismissed the suit-w'th costs, It-is as 
ie this, the presént appeal has been 
le 


3. Mr. Srinivasa Varadachari, learned 
counsel for the appellant ‘says that the 
suit ought not to have been dismissed and 
the Gourt had no option left except to 
refer the subject-matter toan arbitrator 
whether to the named,arbitrator or to an 
independent arbitrator as the case may be, 
but the dismissal of the suit with costs is 
against law. What is, urged - by the 
learned Government Pleader i is that there 
is sufficient hypothesis in the pleadings to 
infer that the plaintiff was not inclined to 
submit the matters in dispute to the named 
arbitrator and as the plaintiff ‘cannot 
avoid such an arbitrator having agreed to 
do so when the contract was forged,. the 
dismissal of the suit was right. 


4. Weare unable to agree with the con- 
clusion of the léarnéd Subordinate Judge. 
There was no argument before us as was 
attempted i in the written statement that 
the suit has not been properly framed, 
It is by now clear that if the parties toa 
contract voluntarily incorporated as one 
ofits terms a clause which obligates one or 
the other of them to refer such disputes, 
arising under it or to seek for an interpre- 
tation of the terms of such a contract to or 
from an arbitrator specified or named by 
them, then the mandate imposed upon 
themselves by the parties is inescapable 
and has .to be .given effect to. To this 
general principle. there is: an exception. 
Lf it is satisfactorily proved and establish- 
ed that the person named or specified as 


the arbitrator under the contract, is biased: 
towards.ane of the parties or. the arbitra- 


tor overtly or covertly involved himself 
in the subject-matter of the contract from 
the time of its inception and during the 


course of its working so as to give an im- 


pression to a reasonable person that a re- 
ference to him of the disputes that have 
arisen between the-parties in relation to 
the contract- would be futile and.in the 

ultimate anlysis would not be a means to 
secure justice to the complaining party, 
then the Courts havé carved’ out an eX- 


cepion to the general application of the 
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mandate as above and has allowed parties 
to came to Court to seek for the appoint- 
ment of an arbitrator other than the 
named arbitrator before whom the diffe- 
rences between-the parties could be laid 
for final adjudication. In U.P. Co- 
operativeFederation v. Sunder Bros.,Delhi1,this 
principle has -been recognised. The 
Supreme Court said that the strict princi- 
ple of sanctity of contract is subject to the 
discretion of the Court under section 34 
of the Indian Arbitration Act, for there 
must be read with every such agreement 
an implied term or condition that it would 
be enforceable only if the Court having 
due regard to the other surrounding cir- 
cumstances thinks fit in its discretion to 
enforce it and that it is obvious that a 
party may be released from the bargain if 
he can show that the selected arbitrator 
is likely to shaw bias or by sufficient reason 
to suspect that he will act unfairly or that 
he has been guilty of continued unreason- 
able conduct, In a recent judgment ofa 
division Bench of our Court, the above 
decision wasin K. Yusuf Sheriff v. Abkar 
Sheriff*, referred to, In the latter case, the 
named, arbitrator was.the husband of one 
of the partners, Veeraswami, CJ., speak- 
ing:for the Bench said that it cannot be 
assumed from mere relationship that the 
arbitrator would act otherwise than im- 
partially. Obviously that was a case 
where there was no iota of evidence to 
found a suspicion as against the neutrality 
of the arbitrator. | 

5, With the above background we shall 
look into the facts of this case. When a 
cheque for Rs. 15,000 was.sent on 10th 
May, 1967 in full settlement of the bill 
Exhibit B-3 raised by the plaintif dema- 
nding a sum of Rs. 38,850 certainly a 
dispute has arisen. The plaintiff was pur- 
suing the demand and was anxious toa 
know how a sum of Rs. 15,000 could be 
an equation for Rs. 38,850. This he did 
when he sent the notices Exhibits B- 4, B-5 

and B-6. He gets.a reply which has 
already been excerpted whereunder the 
Milk Commissioner, who is the named 
arbitrator under the agreement Exhibit 
A-1 or Exhibit B-1 states that orders of 
the Government have since been received 


ES EO ee 


1. A.I.R.1967§.C.249. 
2. (1975) 88 L.W. 516: A.1.R. 1976 Mad. 3. 


IT] 


and further action is bate pursued. to 
settle the plaintiff’s affairs. Pursuant to 
this, a cheque for. Rs, 17,575 is ‘sent once 
again in full settlement but without any 
explanation. When the plaintiff came to 
Court the defendantin paragraph 6 of the 
written statement which was also ex- 
cerpted above has categorically pleaded 
that it was finally decided by-the Govern- 
ment that the forfeiture clause and. the 


Clauses relating to the liquidatedi damagés: 


for delay ih supply and the difference in 
value have to be enforced. Obviously, 
the plaiatiff’s apprehension. that the view 
of the arbitrator who is to settle disputes 
has abdicated his power ‘and has surren- 
dered himself to the: opinion’’of ‘a third 
party is not without foundation. . There- 
fore, it is clear that this apprehension’ in 
the mind of the plaintiff was responsible 
for the second relief asked for by “him i in 
the suit. 


+ F 
f 


6. In the above e wheni the 
contract is notin dispute, when the terms 
of the contract are not equally disputed 
and when, under clause 19 of the agree 
mentan aggrieved párty.can refer the cuf- 
rent disputes ‘under it to’ the arbitrator 
named or otherwise, then the defendant 
cannot under the terms of the contract it- 
self or otherwise, refuse to accede to the 
request of the plaintiff to bring the arbitra- 
tion agreement into ou rt for judicial 
scrutiny. | i E 


1. The next question is whether the 
second relief asked for by the plaintiff, 
namely, to appoint.an arbitrator other 
than the named arbitrator (Milk Com- 
missioner) is well founded. No. doubt 
the pleading is rather expressive in-this 
case and even so Exhibit A-4 dated 21st 
October, 1967. These two, circumstan~ 
ces provoked - the, plaintiff , tightly i in our 
view, to contend that the Milk Com: 
missioner, who is the named arbitrator 
under the contract; ought not to function 
as such, as he has: ‘surrendered ‘his: judg- 
ment to the Government and made “it 
appear that he was merely an automation 
to implement the same. But the ques- 
tion is whether the ‘Government did 
decide at all as pleaded in para.6 of the 
written statement and if so what was the 
nature of the decision and-what wasithe 
occasion for the decisiof;’ These facts 
and records relating ta; them. ‘wereinot 


KRISHNA J. STATE OF MADRAS (Ramaprasada Rao, F.) 


405 


placed befére the trial Court. Even ' the 
trial Judge would say that there is nothing 
on record-to show that the Government 
have issued any instiuction- tå the Milk 
Commissioner to act in a particular man- 
ner. At the appellate stage, the learned 
Government Pleader before us is unable 
to improve, matters. In this- state of 
affairs, we are unable to -apply the excep- 
tion to the general rule referred to above 
and straightaway disturb the named arbi- 
trator and: impose another instead, on 
the parties. As already stated, the Courts 
are too slow. té.disturb)the named _atbitra- 
tor. But at the ‘same tihe, the Courts 
have the right to decide in its judicial dis- 
cretion whether all such: terms contained 
in an arbitration agreement are to be en- 
forced or not. There may - ‘be circum- 
stances in a given case wherein, as stated 
by the Supreme Court a party may be 
released from the bargain, if circumstan- 
ces do exist to justify such a conclusion, As 
thére iš not enough material before us, nay 
even before the, trial Court for it.to con- 
clude that the named arbitrator ought not 
to function i in the particular case, we are 
unable to, at: present, “to: grant the second 
relief asked for by the plaintiff. We have 
already, stated that, ‘the apprehensions of 
the, plaintiff ate not ‘without. any founda- 
tion. Be that as it, may, ‘the matter has 
to be- ‘Tooled into by the trial Court and 
for this-purpose, | the finding of the. Court 
below thatthe. plaintiff i is not entitled ‘to 
the second relief has to be set aside. 


y 


8.. We. have already expressed that the 
plaintiff | is as of tight, enitled to call the 
defendant to file! the arbitration agree- 
ment‘into Court. ve ‘We'have also stated 
that the question’ whether the arbitrator 
named under Exhibit A-1 or Exhibit B-f 
should be the Tribunal wha should’ ‘decide 
the disputes ‘that have' arisen between’ the 
parties under the, contract or not, is ‘a 
matter to “be decided „by the trial Court 
after ‘hearing ` the parties and | after 
giving an opportunity to, the’ ‘parties — to 
call ‘for such records as are’ necessary to 
decide ‘the issue. —  ' va 


ee er E 


9, 1 Inthe eieammances the dismissal of 
the suit is Wrong, the judement and decree 
of the, trial‘Court are reversed: ‘and whilé 
decreeing the suit-in sd faras the first're- 
lief is concerned, the subject-matter is 
remitted jto.the trial. Gourt for. a decision 
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an the second relief asked for by the 
plaintiff. 


10. . Having regard to the delay with 
which the plaintiff is also confronted with, 
the trial Court shall dispose of the matter 
within one month after the re-opening 
of the Courts and see that the parties pro- 
duce all such necessary records in time 
so as to enable it ta complete the trial. 
Gosts, casts in the cause. 


RS. © ~ ——— Ordered accordingly. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . Ù 


PRESENT :—9. Mohan, F. 


Kuttan Pillai . Appellant* 


ue. . 


Ammamuthu and another 
na Respondents. 


Morigage—Redemption —OQthi of land for- 
merly lying in Travancore State—Appl ica: 
tion for settlement of debts under Travancore 
Debt Relief Act (Il of 1116 M.E.), section16— 
Applicability af Act to othi and effect— Inaction 
of Official Receiver—Impact, if any— Death of 
marigagor—Sale of ‘mortgaged property by his 
children with direction to redeem othi—Sale, if 
valid—Locus standi.of purchaser to redeem— 
‘Transfer of Property Act (IV of 1882), section 
91—Plaintiff cannot abandon his case, adop 

that of defendant and claim relief. i 


i ' t 7 : 
One T created an othi in favour of the first 
defendant in 1932, over an extent of 72 
cents of garden land lying: formerly in 
‘Travancore State. T filed a petition on 
22nd, August, 1942 for settlement of his 
debts under the Travancore Debt ‘Relief 
Act (IT of 1116 M.E., 1940). In lieu ofthe 
one-fourth share of property to which T 
would be entitled under the Act, on re- 
‘course to it for settlement of his debts, he 
was allotted 19 cents of land which, after 
his death in 1949, was sold to the plaintiff 
byhischildren. Later still, on 2nd Febru- 
ary, 1963, the latter sold to the plaintiff 
the remaining 53 cents of land as well,with 
a direction to redeem the othi. Accord- 
ingly, in June, 1965 the plaintiff sought to 
redeem the othi. The defendant resisted 








¥ 3.4. No.682 0f 1972, `` 2nd April, 1973, 
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his claim to redeem on the ground thats 
on recourse to the Travancore Debt Relief 
Act, (which according to him, was appli- 
cable to othis also), for the settlement of 
his debts by T, apart from the one-fourth 
share which under the Act was to be allot- 
ted ta the applicant the remaining three- 
fourth vested in the Official Receiver for 
realisation and distribution among the 
creditors and, therefore, T, and after his 


- death his children, had no interest in 


such three-fourths which could be con- 
veyed by the latter to the plaintiff so as to 
give him locus standi to redeem the othi. 


Held: The Travancore Debt Relief Act 
(II of 1116 M.E.) applied to usfructuary 
morgages also subject to certain exceptions 
noted in the Act itself. [Para. 13.] 


When an application is made by a debtor 
under section 16 of the Act it is because 
the debtor is unable to meet the claims 
of his creditors. He surrenders all his 
properties whereupon an order’ being 
passed,- there is a statutory conversion of 
the properties and 25 percent. there of 
(not exceeding Rs. 3,000 and homestead 
wherever possible) is to be allotted in 
favour of the debtor and the rest is for 
distribution among his creditors. In view 
of this there can be no intention on the 
part of the-debtor-mortgagor to keep alive 
the mortgage in the instant case and make 
provision in regard to other debts only. 


_ [Para. 18:] 


The applicant’s assets as above vest in the 
official receiver for the adjustment of the 
claims of creditors. The Travancore Act 
is very different from insolvency pro- 
ceedings. The proceedings under the 
Insolvency Act will not be applicable in 


full vigour to the proceedings under the - 


Travancore Act, _ Paras. 18 and 25.] 


Upon the passing of the order under the 
Travancore Act, if there is a legal vesting, 
even though for the purpose of admini- 
stration, the title to the properties cannot 
continue in the mortgagor (debtor) and 
his heirs could not convey a valid title, in 
the instant case, in favour of the plaintiff. 


[Para, 21.] 


This legal position is not obliterated by 
the passage of time or by inaction of the 
Official Receiver, ` ` [Para, 21.] 


1. 


The plaintiff is not a person interested 
within section 91 of the Transfer of Pro- 
perty Act and he will not be entitled to 
redeem the othi. [Para. 22.] 
In view of the plaintiff claiming adversely 
to the official receiver as shown by his de- 
finite casethat on T’s filing a petition 
under section 16 of the Travancore Act 
there wasno vesting in the Official Recei- 
ver, it is not open to the plaintiff to urge 


thatthere could-be a decree in favour of - 


the official receiver. [tis not open to a 
plaintiff to abandon his own case, adopt 
that of the defendant and claim relief 
on that footing. . [Para. 25.] 


Cases referred to :— 


Padmanabha Pillai v. Chacko, (1943) T.L.R. 
1219: Fruit and Vegetable Merchants Union 
v. Delhi Improvement Trust, 1957 S.C.J. 
167: (1957) S.C.R. 1: ALR. 1957 S.C. 
344; Parvathi Ammav. Ease Yohanan, A.T R. 
1955 T.C. 241 ; Sankaran v. Kochukutty, 
(1953) K.L.T. 883: A.I.R. 1954 T.C.259; 
Sekharan v. Kochukutty, I.L.R. (1953) T.G. 
633: A.I.R. 1953 T.C. 591; Subbaiah v. 
Ramaswami, I.L.R. (1954) ‘Mad. 80: 
(1953) 2 M.L.J. 766: A.I.R..1954 Mad. 
604: Govindaraj v. Kandaswami Goundar, 
(1956) 2 M.L.J.578 : I.L.R. (1957) Mad. 
1245 : 69 L.W. 977: A.J.R. 1957 Mad. 
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Appeal against the decree of the Court of 
the Subordinate Judge, Nagercoil in Ap- 
peal Suit No. 49 of 1971, preferred 
against the decree of the Court of the 
District Munsif of Kuzhithurai in Ori- 
ginal Suit No. 192 of 1967. - 


R. Gopalaswami Ayyangar and K. Sree-. 


kumaran Nair, for Appellant. 
S. Padmanabhan, for Respondent. 


The Court delivered the following 


Jupament.—The plaintiff is the appel- 
Jant in this second appeal. The short 
- facts are as follows :— - 


2. Survey No. 769 of Arumana village 
consists of 4 acres and 86 cents of garden 
lands. Originally it belonged to one 
M. Thanuvan. He created an othi over 
an extent of 72 cents under Exhibit A-I, 
dated 30th November, 1932 in favour of 
the first defendant, Ammamuthu. Thanu- 
yan died in 1949, Thereafter, Thanu- 


KUTTAN PILLAI 9. AMMAMUTHU ( Mohan, J) 


“Thanuvan. 
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van’s children sold 53 cents under Exhibit 
A-2, dated 2nd February, 1963 in favout 
of the plaintiff (Kuttan Pillai) with a direc” 
tion to redeem the othi, Exhibit A-1. 
Therefore, he issued a notice to the first 
defendant, Exhibit A-3, dated 30th of ' 
June, 1965 seeking to redeem, Exhibit 
A-1 othi. To this, it was replied under 
Exhibit A-5 dated 9th of July, 1965 stat- 
ing that the plaintiff was not entitled to 
redeem, in view of thé petition filed by 
Thanuvan under the Travancore ‘Debt 
Relief Act (II of 1116 M.E., 1940) 
(hereinafter referred to as the Act).Hence, 
O.S. No. 192 of 1967 was preferred in the 
District Munsif’s Court, Kuzhithurai. , 


3. In the written statement, the mort- 
eagee contended as follows : Thanuvan, 
before his death, filed the petition Exhibit 
B-1, dated 22nd August, 1942 under the 
Act. Theeffect of that petition would be . 
to vest all the properties of ‘Thanuvan. 
(debtor) in the Official Receiver. In lieu 
of his {/4th-share, he was allotted19 cents, 
which 19 cents were sold in favour of 
Kutty Nadar, under Exhibit B-2, dated 
Ist February. 1960 by ‘the children of 
Therefore, what was sold in 
favour of the plaintiff was only 53 cents, 
i.e..72 cents being the subject-matter of the 
othi, out of which 19 cents having been- 
sold in favour of Kutty Nadar. After the 
proceedings under the Act, Thanuvan 
had no title and therefore, Exhibit A-2 
would be void. That being the position 


. the plaintiff will have no right to redeem: 


4: The learned District Munsif decreed 
the suit holding that the proceedings 
under the ‘Act, did not-have the effect of 
vesting’ the property of Thanuvan, since 
no action was taken thereon. Gonse- 
quently, the plaintiff would be entitled 
to redeem the ‘mortgage. Thus a decree 
for redemption was granted. | 


5. Onappeal.inA.S. No. 49 of 1971, the 
learned Subordinate Judge, Nagercoil, . 
reversed the findings of the trial Gourt and 
held that after the procecdings under the 
Act, there was no title which remained 
with Thanuvan and therefore, Exhibit 
A-2, did not convey valid title and the 
plaintiff will not be entitled to redeem. 


6. Mr.R. Gopalaswami Iyengar, learned 
counsel for the ‘appellant, strenuously 
contends before me that the lower Appel- 
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late Court was not justified in reversing 
the judgment of the trial Court, especially 
when nothing more was done, excepting 
to pass a paper order, in the proceedings 
under the Act. Having regard to the 
scheme of the Act, usufructuary mortgages 
are exempted from the operation of the. 
Act and consequently, the proceedings 
under the Act would have no effect at all. 
It is the further submission of the learned 
counsel that the effect of the proceedings 


under the Act would not convert the 


assets of the debtor, and in such a case, 


it would be open to the purchaser, as a 


co-owner, to redeem the ‘property. 


7. By virtue of section 91 of the Transfer 
of Property Act, it would be open to the 
plaintiff, as a person interested in the re- 


demptian of the mortgage and it does not 


lie in the mouth of the mortgagee (first 
defendant) to say that the plaintiff cannot 
redeem. Even accepting the stand of the 
mortgagee, the Official Receiver will un- 
doubtedly, be entitled to redeem it. In- 
asmuch as he is a party, either a joint 
decree for redemption or a decree for re- 


demption in favour af the Official Recei- l 


ver may be passed. 


8. Mr. 5. Padmanabhan,learned counsel 
for the Ist Respondent in reply submits 
that there is a vital difference between the 
proceedings under the Act and the gene- 
ral insolvency proceedings. Where a 
debtor files an.application under the Act, 
the effect of that would be to vestall the 
properties in‘ the Official Receiver, In 
the instant case, he, having been allotted 
19 cents,which 19 cents form thé subject- 
matter of Exhibit B-2, it can no longer be 
contended that the proceedings under the 
Act, were of no effect. ` It is incorrect to 
contend that the Act does not apply to 
usufructuary mortgages. That has been 
decided in his favour by a decision of the 
Travancore-Cochin - High -Court. Inas- 
much as no valid title had been conveyed 
in favour of the plaintiff, he cannot be a 
person interested within the meaning of 
section 91 ofthe Transfer of Property Act 
and, therefore, no decree for redemption 
can arise in his favour. Nor, can -a 
decree be passed in favour of the Official 
Receiver,since not only the Official Recei- 
ver has remained ex-parte, but the claim 
ofthe plaintiff himself is adverse to that 
ofthe Official Receiver, 
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9, I miay state that in support of the 
respective submissions, both the learned 
counsel referred to many authorities and 
it is not necessary to refer to them at this 
stage, since I am considering them. below. 


10. For a proper appreciation of the 
respective contentions, it would be worth- 
while to formulate the following questions, 
which arise for determination in this case: 


(1) Whether the Act (The Travancore 
Debt Relief Act) (Act II of 1116 ME) 
applies to usufructuary mortgages ? 


(2) What is the effect of presenting a 
petition under the Act? _ 


(3) What is the extent and the scope of 
applicability of insolvency law to such 
petitions presented under the Act p: l 


: 
(4) Since the Official Receiver is a party 
to these proceedings, can at least a decree 
be passed in his favour ? res 


(1) Whether the Act applies to usufruc- 
tuary mortgages P i i 


Section 5 ( I) of the Act reads as follows:— 


“Except in the cases mentioned here- 
‘under, nothing contained in-this -Act, 
shall affect any usufructuary mortgage. 


Exceptions,—(a) Any transaction which 

_ purports to be ususfructuary mortgage 
but „which is proved to have been 
intended to be or treated only as a 
hypothecation. 


'(6) A claim by the mortgagee - whether 
arising under a decree or otherwise for 
recovery of the mortgage amount.’’ 


The definition of ‘usufructuary mortgage’ 
is contained undersection 2 (ix) of the 
Act. Section 3 is as follows:— 


‘*(1) subject tothe provisions of sections ` 
4 to 7, this Act shall apply to all debts 
incurred before the 23rd day of Dhanu 
1112 and subsisting at the commence- 
ment of this Act. 


(2) Notwithstanding anything con- 
tained in sub-section (1) or sections 4, 
5 and 6 the provisions of sections 18, 
19, 20; 21 and 23 shall, subject to the 
provisions of section 7, apply ‘to all 
classes of debts whether incurred before, 
qn or after the 23rd Dhanu 1112”, 


11] 


11. In the instant case, the mortgage, 
Exhibit A-1, is dated 15-4-1108 
(M.E.) (30th November, 1932}. By refer- 
ring to sections 5 (1) and 3 (1), Mr. R. 
Gopalaswami Iyengar, would contend 
that the Act would be inapplicable to 
Exhibit A-1, Othi while Mr. Padmana- 
bhan,would state that such a construction 
does not take nate of the exceptions pro- 
vided under section 5 (1) and also sub- 
section (2) of section 3, 


12. Instead of myself embarking upon 
an enquiry as to the correctness of the 
respective contentions, I need only base 
my conclusion on the ruling of the Full 
Bench of the Travancore High Court in 
Padmanabha Pillai v. Chacko? : 


“The other argument for the appellant 
was that the usufructuary mortgagee 
goes out of the section and that he 
cannot be affected by the Act or by 
section 19. This is an over statement 
of the true position. Section 3 (2) puts 
out of sections 18 to 21 and 23, the class 
of debts exempted under section 4, It 
is wrong to say that the Grown debts 
anddebts of a similar kind are exemp- 
ted from the operation of the proceed- 
ings under section 19. They too come 
in. The proceedings are for a full 
settlement of all debts. Grown debts 
etc., secured debts, unsecured debts 
all come in for settlement under section 


19. As pointed out above secured debts 


are tobe paidin full as far as possible. 
Crown debts etc., left unsecured are 
next tobe paidand next come simple 
money debts to be discharged pro rata. 
Hence, we hold that in view of the 
specific provisiaas ofsection 19, usufruc- 
tuary mortgages do come within the 
administration under section 19. Sec- 
tion 4is obviously controlled bysection 
3, clause (2) and not vice versa.” 


atpage 1228: 


“The first difficulty is whether a usu- 
fructuary mortgage is excluded, The 
learned Advocate-General contended 
for the appellant that a usufructuary 
mortgage was excluded from the Acts for 
all purposes, Section 3 (2) provides (in 
simplified language) that, notwithstand- 
ing anything contained in sections 4, 





1. (1943) T.L.R. 1219 at 1226, - 
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5 and 6, and subject to an exception the 
provisions as to insolvency (omitting 
sections 16 and 17):shall apply to all 
classes of debts whenever incurred. If 
section 3 could be regarded as referring 
only to the time when the debt was 
incurred, asissvggested by the marginal 
note, it might be fairly simple to con- 
strue, but the excepted sections deal 
both with time (see section 4 (kì) and 
various classes of debts. Section 5 pro- 
vides that nothing in the Act shall affect 
any usufructvary mortgage, subject to 
exceptions which are not immediately 
relevant. The joint effect of these 
pravisions appears to be thatthe quasi- 
insolvency proceedings are to apply toa 
debt whenever incurred, notwithstand- 
ing that nothing in the Act affects a 
usufructuary mortgage, and therefore 
notwithstanding that the debt is‘secured 
by a usufructuary mortgage. The 
opposite construction could be justified 
by. various provisions in the relevant 
sections; notably the omission of section 
` 16 which refers to debts, from section 
_ 3 (2), thus leaving the exclusion of usu-: 
fructuary mortgages from the provisions 
ofsection 16intact, save for the reference 
in sections 16 (3) (c) to mortgages, 
and the fact that section 16 (1) con- 
templates a “‘full’’ settlement of debts 
and a comparison of the word “claim”? 
in sections 5 (1) (b), 16 (3) (6) and 18, 
But. this construction might result in 


. the debt being included in the Acts and 


the security being excluded. Such an 
aberration from insolvency practice was 
presumably not intended, particularly 
as provision is made for the payment of 
secured creditors, by the second proviso 
to section 19, Thus while this conclu- 
sion cannot be described as free.from 
doubt, I think the true meaning of the 
sections is that usufrvctuary mortgages 
are within the quasi-insolvency pro- 
ceedings. On this point I am fully in 
agreement with the learned Chief 
Justice.” 


at page 1237: 


“Whether a usufructuary mortgage is 
also subject to the administration under 
sections 16to 20 is a point which depends 
_ upon the answer to the question whether 
: theentire assets include securities or 
not, Įn the view that has been taken of 
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the meaning of the entire assets, the con- 
clusion seems obvious, That conclusion 
is reinforced by the provisions for full 
settlement of his debts and for distribu- 
tion by making over to the creditors the 
remaining assets after payment of all 
liabilities by way of public, revenue 
tax, cess, fee rent, jenmikarom or such 
other dues chargeable by virtue of any 
enactment for the time being in force, 
and also by the succeeding provisions 
that the secured creditors shall rank 
in preference to the unsecured creditors 
in the order of mutual priority. Secu- 
red creditors include both usufructuary 
andsimple mortgagees. In the absence 
ofanything to the contrary (and there is 
much for it in section 3 (2)) it must be 
assumed. that the usufructvary mort- 
gagees like simple mortgagees are also 
roped in for the settlement of the liabili- 
tis of the debtor in the course of the 
administration.’ me ea 


13. Consequently, in view of the above 
decision, there is, therefore, no difficulty 
in holding that „the, Act applies to the 
usufructuary mortgages: also, subject, of 
course, to the exceptions notedin the Act 
itself. $ : 


14. For the sake of convenience, ques- 
tion No. 2, (What is the effect of present- 
ing a petition under the Act?) and ques- 
tion No. 3, (What is the extent and the 
scope of applicability of insolvency law to 
such petitions presented under the Act?) 
may be dealt with together. 


i 


15. According to Mr. . Gopalaswami 
Iyengar, a reading of sections 16 to 19 of 
the Act, would make it clear that there is 
no vesting of the properties in the Official 
Receiver. The properties of the erstwhile 
debtor are taken possession of for the’ pur- 
pose of settlement of the liabilities of the 
debtor, in the manner provided under sec- 
tion 19, and notwithstanding the presen- 
tation of the application under section 16, 
the debtor continues tohave the title to 
the properties and this is made clear 
Since section 18 says that the procedure 
prescribed under the Travancore Insol- 
vency Act shall mutatis mutandis be 
applicable to such proceedings. In sup- 
port of this contention, the learned 
counsel relies on the decision in Fruit and 
Vegetable Merchants Union v, Delhi Improve- 
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ment Trust1, Parvathi Amma v. Easo 
Yohannan”, and also Letters Patent Appeal 
No, 2 of 1968. 


16. For .contra, it is argued by Mr. 
Padmanabhan, that once an application 
is presented under section 16 of the Act, 
there is a vesting -of the properties in the 
Official Receiver-and the debtor cannot 
claim to be the owner of the properties, 
since under section 19 (a), 1/4th of the 
entire assets not exceeding Rs. 3,000 is’ 
allotted in favour of the debtor, to which 
alone he will be entitled and the rest 
being available for distribution among the 
creditors. Itis only the -procedure as 
is applicable under the Insolvency Act 
that is made applicable to the proceedings 
under this Act. But, there is a great deal 
of difference between the Insolvency Act 
and this Act, since there is no question 
of an order of discharge or annulment. 
Nor anything against the above [/4th is 
available to the debtor under the insol- 
vency proceedings. The learned cornsel 
places reliance on Sankaran v. Kochukutty®, 


17. Before I proceed to deal with the 
respective submissions, it may be neces- 
sary to refer to the Press Communique, 
dated 16th September, 1940 which pro- 
vides the necessary background for appre- 
ciating the scope of the various provi- 
sions of the Act. Hence, ] am extracting 
the same. 


18. One noteworthy feature of this Act is 
that the benefits conferred by it are desig- 
nedly made applicable .to such debtors as 
are willing to discharge their liabilities 
by devositing at least a portion of the 
debt in half-yearly instalments. Debts 
repaid within a period of 2 years will be 
reduced to 70 percent. ofthe total amount 
while those paid within 6 years will be 
reduced to 75 per cent. and those repaid 
within 9 years will be reduced to 80 per 
cent. Itis further provided that in deter- 
mining.thé amount of a decree-debt for 
purpose of payment, not more than one- 
half. of the principal in the case of money 
debts and not more than the principal in 





1. 1957 S.C.J.167: 1957 S8.C.R.1: A.I.R. 
1957 Sta. 344 at 353. 

2. A.L.R. 1955 Trav.-Co. 241. 

3. (1953) K.L.T. 883: A.I-R. 1954 T.C.259, 
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the case of paddy debts will be payable 
towards interest upto the date of the decree 
and notmore than a like amount will be 
payable towards interest from the date of 
the decree. From the date of the com- 
mencement of this Act no future interest 
exceeding simple interest at 4 per cent. in 
the case of paddy debts could be charged. 
Provision is also made for the setting aside 
in certain cases, of sales of immovable 
- properties in execution of a decree. If, 
for payment’ towards a decree-debt; one- 
third of the amount payable under the 
decree is deposited within six months from 
the date of the commencement of the Act 
and the balance sufficient to’ make up 70 
per cent. of the amount payable under the 
decree is deposited within a further period 
ofsix months, the sale will be set aside. 
In the case of persons unable to pay the 
debts -provision has been made for'settle- 
ment of liabilities by Court under which 
the debtor will make available to his 
creditors 75 per cent. of the assets reserving 
to himself 25 per cent. of such assets but 
so as not to exceed Rs. 3,000 in value. 
Where a person,therefore, files an applica- 
tion under sections 16, itis because, he 1s 
unable tomeet the claims of his creditors. 
He surrenders all the properties where- 
upon an order being passed, there is a 
statutory conversion of those assets. 25 
per cent. (not exceeding Rs. 3,000 and 
homestead, wherever possible) to be 
allotted in favour of the debtor and the 
rest of the 75 per cent. for distribution 
among the creditors. Insuch a case, it 
is impossible to state that there would 
have been any intention on the part of 
the mortgagor (debtor) to keep alive the 
mortgage, in the instant case Exhibit A-1 
and make provision only with regard to 
the other debts. The presentation of 
the ‘ petition would necessarily include 
and, in fact did include, the othi debt, 
under Exhibit A-1. Mr. Gopalaswami 
Iyengar, is not correct in his submission 
that the properties are taken possession 
of by the Official Receiver without there 
being vesting for the purpose of the 
adjustment of the claims. Nor again 
dof find any force in the argument that 
the proceedings under the Insolvency Act 
would be applicable in full vigour to the 
proceedings under this Act. The proper 
construction to be placed on sections 16 
to 19 ofthe Act should be.as laid down 
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by the Full Bench in Padmanabha Pilla 
v, Chacko ': 


“The object of the provisions is for a 
fullsettlement of his debts. The method 
of proof (and not of administration by 
the Court) is the method prescribed by 
the Insolvency Actin such proceedings 
with necessary variations. The varia- 
tions are assumed to be such as are con- 
sistent with the spirit and object of the 
Debt Relief - Act. . Under section 18, 
the Court shall first determine the 
admissibility and amount ofeach claim; 
and under section 19, the Court shall 
then settle the liabilities of the debtor in 
the manner mentioned therein after. It 
is in such settlement and as incidental 
thereto, that one-fourth of the entire 
assets has to be reserved, subject to ne- 
cessary charges and limitations for the 
debtor. Such reservation is part of the 
settlement of liabilities and can be effec- 
ted only at that stage. Having placed all 
his assets in the control of the Court, the 
debtor cannotimmediately turn round, 
and even before the’process of adminis- 
tration and settlement commences, 
demand a free one-fourth for his 
own; if atall, the statutory,giftof one- 
fourth flames out of the embers of insol- 
vency administration,and this can only 
be through the proceess of settlement of 
his liabilities. It may be unfair that an 
insolvent debtorshould be given a statu- 
tory gift of one-fourth of his entire assets. 
But the policy of the Debt Relief Act is 
not the policy of the general insolvency 
law. Whereas the Insolvency Act 
was primarily designed for the protec- 
tion of creditors, the Debt Relief Act 
intended that the debtor should not be 
uprooted and thrown over destitute, but 
that heshould be maintained, if possible, 
rooted to the soiland with an oppor- 
tunity to make a fresh start on a saving 
given to him out of the wreck. He 1s 
therefore given an one-fourth in due 
time in the course of the administration 
of his assets and ofthe settlement of his 
debts, subject only to the liabilities and 
limitations under section 19 (a).” 


19. Ifthisis the correct position, none of 
the decisions relied on by Mr. Gopala- 


— 





1, (1943) T.L.R. 1219 at 1235-1236, 
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swami Iyengar, vig., Fruit and Vegetable 
Merchants Union v. Delhi Improvement 
Trust’, Parvathi Amma v. Easo Yohannan®, 
and Goter Patent Appeal No.2 of1968, 
will help him. 


20. This apart, as rightly contended by 
Mr. S. Padmanabhan, there is neither an 
order of discharge, nor an annulment 
under the Act, unlike in the case of 
insolvency, and as seen above, there is a 
qvestion of allotment of 1 /4th in favour 
of the debtor under the insolvency pro- 
ceedings. 


21. As to the effect of filing a petition 
under section 16 of the Act, a Full Benth 
of the Travancore-Cochin High Court 
has held in Sekharan v. Kochukutty® : 


“If the debtor chooses ‘to present an 
application properly under section 16, 
there is an automatic statutory con- 
version of all his assets into co-ownership 
property to be held by the Court and 
liable to be distributed byit among the 
co-owners who are the petitioner-debtor 
and his unsecured creditors, subject 
to the payment of the paramount 
liabilities and the satisfaction of the 
claims of secured . creditors under 
section 19. 


The consequence of a proper presenta- 
tion of an application by a debtor under 
section 16 being, as already stated, to 
statutorily convert the assets of the 
debtor into co-ownership property of 
himself and of all his unsecured crèdi- 
tors, the rights of the latter under the 
ordinary law to pursue their remedies 
by a suit and orexecttion ofa decree 
and recover the moneys due are extin- 
guished and in their stead is substitu- 
ted a right to get a distributive share 
in the assets of the' debtor. Those 
parties would have a decree extinguish- 
ing their existing rights and creating, 
new rights instead, without anything 
done or any order passed by the 
Court.”’ 


From thisitis clear that all the assets come 
into the hands of the. Official Receiver 





1. 1957 8.C.J. 167: 
353. 

2. A.I.R.1955 Trav. Co. 241. 

3. I.L.R. (1953) T.G. 633 at682 ; A.I. R 1953 
T.C. 591, 
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and, therefore, it cannot be contended 
that’ the usufructuary mortgage still 
remained to be redeemed. But, having 
regard to the facts of this case, it is 
argued by Mr. Gopalaswami_ Iyengar, 

that nothing was done, in this case, no 
possession was taken, as seen from 
Exhibit A-6, the report of the Receiver, 
dated 8th December, 1949.. The report 
saysthatthere were no funds in the hands 

ofthe Receiver orin the treasury deposit, 

to enable the Receiver to meet the neces- 
sary expenses in connection with the giv- 
ing of notice to all the creditors and invit- 
ing bidders for realising the assets by the 

sale of the property and he had requested 
the Gourt to paśs necessary orders direct- 
ing Thanuvan, the petitioner therein, to 
deposit asum of Rs. 30. It is true that 
no steps were taken for the division ofthe 
property among the creditors, but it is 
important to note that Thanuvan sur- 
rendered all his properties and in lieu of 
his 1/4th share, he got 19 cents, which 
the children of Thanuvan sold under 
Exhibit B-2, dated 1st February, 1960 in 
favour of Kutty Nadar. But for this, 
they would nothave had any right to this 
19 cents, All the properties were surren- 


\ dered by Thanuvan, when he filed the 


petition, Exhibit B-1. - Therefore, the 
‘factthat the Offcial ‘Receiver did not 
take possession cannot be highlighted 
and this is where the trial Court erred, 
while the lower Appellate Court had 
come to the correctconclusion, Hence, 
upon the passing of the order under the 
Act, if there is a legal vesting, even though 
for’ the purpose of administration, the 
title to the properties under Exhibit A-] 
cannot continue in Thanuvan, in which 
event, his heirs could not convey a valid 
title in favour of the plaintiff, the present 
st 


22. This legal position is not obliterated 
either by the passage of time or by the so- 
called inaction on'the part of the Official 
Receiver. This leads me to conclude 
that the plaintiff is not a person interested 
within section 9] of the Transfer of Pro- 
perty Act and, therefore, he will not be 
entitled’ to redeem the property. 


23. Since the Official Receiver is a party 
-to these proceedings, can atleast a decree 
be passed i in his favour:—Mr.Gopalaswamj 


iT) ! 


Lyengar, basing on Subbaiah v. Ramaswami’, 
and Order 1, rule 10, Gode of Civil Pro- 
cedure, submits that a decree for redemp- 
tion can be passed either jointly or at any 
rate, in favourof the Official Receiver, 
since he is’ a party to this proceeding, 
whereas Mr. Padmanabhan, submits that 
the claim of the petitioner is adverse to 
that of the Official Receiver and, there- 
fore, there can be no question of a joint’ 
decree. Further, ther cannotbea decreé 
for redemption by transposing the Official: 
Receiver as a co-plaintiff, since the right 
of redemption presently is barred by 
limitation and bysuch an order, he will be 
highly prejudiced. E 


Subbaiah v. Ramasuami}, isacase where- 
in it has been held as follows: 


_ “Pending a mortgage suit which was 
_ instituted on 9th October, 1931 and 
_decreed on 5th December, 1931 «a 
_ petition ta adjudicate one of the mort- 
gagors as insolvent was filed on 14th 
October, 1931. The adjudication 
was ordered on 19th February, 1932 
and related back to the date of the peti- 
tion. The mortgagee-decree-holder 
brought the properties to sale and pur- 
chased them himself on 21st March, 
1935. Neither in the mortgage suit 
nor in the subsequent execution pro- 
ceedings was the Official Receiver 
made a party. As the insolvent failed 
to apply for a discharge, the insolvency 
itself was annulled on 13th October, 
1935 without making any vesting order, 


Held: The decree and execution pro- 
ceedings were valid and binding on 
the insolvent.’ 


24, It is true that the omission to’ 
_implead the Official Receiver asa party’ 
to the mortgage action and the execution 
proceedings made the proceedings in. 
effect against the property and such as 
not to bind the equity of redemption 
which vested in theReceiver or to make the 
sale valid so‘as to confera title on the pur- 
chaser. But the decree and execution 
werenot Null and voidin the sense that 
they had nolegal existence at all. Under 
section 91 ofthe Transfer of Property Act, 
the mortgagor was a person entitled to 





1. T-L.R. (1954) Mad. 80 : (1953) 2 M.L.J. 
766 :A.I.R. 1954 Mad. 604. - x 
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redeem the property, and notwithstand- 
ing his insolvency and his having no 
interest in the mortgage security, he was 
a necessary and proper party to the 
action, under Order 34, rule 1, 
Code of Civil Procedure. 


and at page 115: 


“Insolvency does not operate as civil 
death, The insolvent’s property vests 
' in the Official Receiver for the pur- 
pose of administering the estate and for 
meeting the claims of the creditors. 
The Act does not affect the capacity 
of the. insolvent to enter into 
` contracts and to otherwise deal with 
the property. He is inthe position 
-ofa person who has ‘alienated -all his 
property or otherwise lost it. But 
his position cannot be equated to that 
of a minor or a lunatic. He can be sued 
with or without the leave of the Court 
‘as the’case may be, and in thatsuit he 
‘ Can properly represent himself. But any 
` decree that might ~be-obtained against 
him would not bind the Official Receiver 
in whom his entire properties vest. Ifthe 
properties vested in the Official Recei- 
ver are sold as if they were the pro- 
perties of the insolvent, the sale would 
be valid and the judgment-debtor 
` cannot question the validity of the 
sale. Such asale would be analogous 
. ta a sale of the property of a third 
party as ifit was the property of the 
. judgment-debtor. The sale cannot be 
held to be a,nullity or.one made with- 
out jurisdiction.”’ 


25. Inasmuch as I have already held 
that the Act is-very different from the 
Insolvency proceedings, the above obser- 
vations will have no application to this 
case. Noa doubt, this is an authority for 
the proposition that in order to bind the 
Official Receiver, he must be necessarily 
impleaded asa party. But, that is very 
different from saying that notwithstand- 
ing the plaintiff claiming adversely to that 
ofthe Official Receiver, since itis his defi- 
nite case that the properties did not vest 
in the Official Receiver, as a result of 
Exhibit B-1 petition, the plaintiff would 
be entitled to contend that there could be 
a.decree is favour of the Official Receiver. 
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As laid down in Govindaraj v. Kandaswami 
Goundar?, the plaintiff cannot be allowed 
to abandon his own case, adopt thatofthe 
defendant and claim reliefon that footing. 


26. The learned counsel for the 1st 
respondent is right in his submission that 
the right of redemption had become 


barred, and therefore, immense prejudice. 


would be caused, passing a decree in 
favour of the Official Receiver. 


27. For all the above reasons, I am 
unable to disagree with the findings of 
the lower Appellate Covrt and hence, 
the second appeal is dismissed with costs. 
No leave. 


R.S. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao and S. 
Ratnavel Pandian, FF. 


Bharat Trading (International) Ltd., 
with registered office at Gwalior and 
Branch Officer in Bombay by Power- 
holder A. P. Kaimal and another. 
Appellanis* 


——— Appeal dismissed, 


U. 


P. Nachiar Ammal and others. 
i : Respondents, 


(A) Hindu Lau —Joint Family business in 
senna leaves—Pather-manager incurring debt 
—Death of father—Continuance of business by 
others—Creditors of business filing sutts— 
Liability of heirs—Attachment before judgment 
of entire family property—Suit for partition 
by heirs of deceased ignoring attachment— 
Claim by son as class I heir under section 6,- 
Hindu Succession Act (XXX of 1956)— 
Whether sons’s share is liable to be proceeded 
against in execution of the decree. 


(B) Hindu Succession Act (XXX of 1956), 
section 6—Scope of and applicability. 


The first paragraph . of section-6 of the 
Hindu 


Act, does not ‘affect the continuance 





1. (1956) 2 M.L.J. 578 at 584: I.L.R. (1957) 
Mad. 1245:69 L.W. 977: A.I.R. 1957 Mad. 
186. ' i > 
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of a coparcenary after the commence- 
ment of the Act. But the proviso to 
section 6 has made an inroad into the old 
orthodox law by making departure into 
the normal theory ofsurvivorship, Expla- 
nation l expands the expression “interest of 
a Hindu in a Mitakshara coparcenary’’. 
Under the Explanation the share which the 
class of heirs specified in the proviso would 
inherit would be that share in the co- 
parcenary property that would have been 
allotted to the deceased member if a 
partition of the property had taken place- 
immediately before his death, irrespec- 
tive of whether he was entitled to parti- 
tion or not. In a notional partition 
Statutorily contemplated under the pro- 
viso read with Explanation I to section 6, 
the interest af the deceased coparcener 
in the joint family devolves by succes- 
sion, in the absence of testamentary dis- 
position by the concerned member, on 
all the class I heirs mentioned in the pro- 
viso as above. All such. heirs under the 
Actshare such an interest of the deceased 
per capita and as tenants-in-common. 
Such statutory right to succeed creates, 
as it were, an independent proprietary 
interestin each of the statutory heirs in the 
property of the deceased member, Even 
though the quandom joint family may be 
continued for the purpose of orthodox 
Hindu Law and there is a manager or 
karthain charge of the affairs of such 
joint family, yetsuch a manager or kartka 
cannot by reason of his peculiar position 
as such manager, contract debts or create 
obligations so as to bind the female mem- 
bers of the family specified as heirsin the 
proviso to the section or male heirs men- 
tioned therein, as a matter of course, 
Such female members or male members 
classified therein, obtain such a statutory 
privilege, benefit, or right by reason 
of a fiction created under the Act. There 
may be cases, however, where the female 
members as above.or the male members 
might have, either expressly or by neces- 
sary implication, participated in, or invol- 
ved themselves in the affairs of the joint 
family or in the continuance of the joint 
family business or activity. Assuming 
that there was a joint family business and 
that was continued by the surviving 
members of the coparcenary, in all such 
cases, the female members or the male 
members specified in the proviso to section 


fT]. 


6 other than such a kartka cannot be made 
liable for the debts incurred by such a 
kartka of the joint family or coparcenary 
without strict proof of participation or 
involvement of the female members or 

male-members other than the kartka in 
thesaid business. Such female members 
or heirs mentioned in the proviso might 
as obligors or. parties to a particular con- 
tract or bargain voluntarily ‘bind them- 
selves ta become liable along with, the 
manager or kartka. -This is a matter of 
proof. But'it does -not automatically 
follow thatsince there is,a karika, since 
there is a joint family business, the heirs 
who inherit the share of the deceased, 


member of the coparcenary.under the. 


Act are coparceners and are to be auto- 
matically made liable for all the debts 
incurred by such kartka or manager. ~; 

[Para, 5.] 


The estate which devolved’ én the Classi- 
fied heirs under the proviso to section 6 
iš one which is carved‘out of the joint 
family and is the independent andseparate 
property of'such heirs, The Classified 


heirs ‘would ` suéceed by ‘réason -of ‘the. 


statutory privilege wnder the proviso’ to. 
section 6 and thé property ‘cannot be 


dealt with without reference’-to theni’ 
by the kartha of the - family -on the fact 


that he is continuing -the joint family 


business for the benefit of the members 


of the joint family. “|Para. 8] 


In order to makë them liable in the eye 
of law it is necessary that there should be 


acceptable proof and enough material so. 


as to make them liable for such debis 
incurred by the kartka in the course of the 
management of the joint family.. The 
liability or the obligation ,to- shoulder 
such responsibility would therefore depend 
upon the proof of the connection. or nexus 
between the debt and the activity of the 
classified heir. If the female heirs or the 
other - heirs as - mentioned in the proviso 
to section 6 by reason :of their conduct 
give a reasonable man the impression that 
they allowed the kartha to borrow, that 
they prompted the .creditors*to give. on 
their assurances, and on their being joint 
promisors or obligors, then, they cannot 
escape liability. [Para. a 
‘Cases referred ‘to :— 

` Veerasekara Varmarayar v: Annirthavalliammal 


(1974) 87 L.W?397: A.T.R. 1975 Mad: 5f; 
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Karuppa Goundar v. Palaniammal, (1963) 
1 M.L.J. 86::76 L.W. 236: LL.R: (1963) 
Mad. 434: A.LR. 1963 Mad. 245; 
P. Govinda _ Reddy v. Golla ' Ghilammna. 
(1971) 2 An.W. R 43: (1971) 2 A.P.L.J. 
231: (1971) 2 ac Te T.. 97: A. I R. ‘1971 
A.P. 708. i 


Appeal. aan the deac of the Court of 
the Subordinate Judge, Tuticorin, dated 
23rd‘, March, 1970 and cua in O.S. 
No. 17 of 1969. 


iS, Rasa and- Ananda Rao, for 
Appellants, 


K. Hariharan, V. Mina indara and 
K. Ramamooriky, for Respondents, 


T Judgment of the Court was delivered 
Tore ura 


Ramaprasada Rao, J. `The 6th and the 7th 
defendants who' are the creditors of a 
quandom joint family consisting of one 
Palavesam Pillai, the first defendant and 
the plaintiffs in O.S:No. 17 of 1969 on the 
file’ of the Subordinates s Judge; Tuticorin 
are the appellaħts. `| It is common 
ground that defendants 6 and 7 supplied 
on credit senna leaves to the first.defen- 
dant’ who continued the family business 
of dealing i in such leaves and in the course 
of’ such ‘dealings, the first defendant as 
such manager of the joint family, became 
indebted. .The result was that the’ 6th. 
defendant filed O.S.No. 30 of 1967 and the 
7th defendant filed O.S.No. 29 of 1967 as 
is seen ‘from Exhibits B-19 and B-17 
and obtained orders for attachment before. 
judgment ‘attaching all the family pro- 
perties which devolved on the members of 
the family of Palavesam Pillai. Palave- 
sam’ Pillai died on 14th September, 
1958 as the father-member’ of the joint 
family . ‘and left behind him the first 
defendant, his son, who was the surviving 
coparcener and who continued the joint 
family business and the first plaintiff, his 
wife and defendants 2 to5 his daughters. 

Consequent upon the-attachment of the 

joint’ family properties in its entirety, 

the plaintiffs as class I heirs of Pala- 

vesam Pillai basing their entitlement on 

the rule of succession provided for in sec- 

tion-6 of the’ Hindu Succession Act, 1956, 

filed the present action for partition and 

separate possession of their shares.in the. 


. suit properties which were, admittedly 
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by then attached in execution of the decree 
obtained by the appellants ignoring the 
attachment. The appellants’ case was 
that the, borrowing made by the first 
defendant as the person in management of 
the affairs of the joint family including the 
joint family business was for the benefit 
of the plaintiffs as well as members of 
such family and that therefore, they were 


equally. liable to.suffer attachment and’ 
pay. thesdecree amount obtained by. 


them in O,S.No. 29 of 1967 and O.S. 
No. 30 of 1967 on the file of the same 
Court. The plaintiffs’ case is that they 
are not liable for the debts incurred by 
the first defendant after the death of 
Palavesam Pillai, and that even though 
he continued the joint family business as 
the surviving’coparcener, the said debts 
incurred by him would not. be binding 
upon their share of the suit properties 
which they obtained by reason of section 
6 of the Hindu.Succession Act. It is 
in that sense they filed the present action. 
Though in the:plaint, as originally filed, 
the plaintiffs took up the position that the 
properties are not joint family properties 
yet, on 4th March, 1970, they admitted 


that the suit properties are ancestral. 


properties and that they were claiming 
only their 5/12 share on the whole, ż.e., 
1/12 to each of the plaintiffs. The 6th 
and the 7th defendants in their joint writ- 
ten statement pleaded that the borrow- 


ings were made by the first defendant for 


the benefit of the joint family and in 
connection with the joint family business 
and that the present suit for partition by 
the female members of the family is only 
to defeat and delay the creditors and that 
the debt is binding upon the plaintiffs 
and their share of the properties, as they 
got a benefit under the debt and in carse- 
quence they prayed for appropriate 
orders in the suit. The 1st defendant 
remained ex parte. We are not referring 
to the statements filed ‘by the other 
defendants in the action as it is not neces- 
sary .for us to do so. On such relevant 
pleadings, the trial Court framed the 
following issues: 

(1) Whether the debts said to be due to 
defendarits 2, 3, 4, 5, 6 and 7 are true, 
valid and binding upon the plaintiffs? 
(2) Whether the debt. due to the 8th 
defendant is binding upon the plaintiffs 3 
to. 5? arn 
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(3) Whether plaintiffs 3,4 and 5 are 
estopped from questioning the binding 
nature of the debt due ta the 8th defen- 
dant: 


(4) Whether the lst plaintiff is estopped 
from questioning the debt due to the 
defendants 2 and 3? 


(5) What is the share to which the plain- 
tiffs are entitled in the suit properties, ? 


(6) Whether in equity the properties in 
schedule to the written statement should 
be directed to be allotted to the share of 
the defendant ? 


(7) Whether the 4th defendant is entitled 
to equity? and 


(8) Towhat relief,if any, are the plain- 
tiffs entitled ? ae: 


Z. While dealing with the binding 
nature of the debts incurred by the first 
defendant in favour of defendants 2, 3, 4 
and 5, the lower Court said that the 
first plaintiff -only.is liable in respect of 
the debt incurred under Exhibits B-2 and 
B-3 which weré in favour of defendants 
2 and 3 and he founded such a liability 
on the ground that the Ist plaintiff attes- 
ted Exhibits B-2 and B-3 which were 
registered mortgages executed by the first 
defendant in favour of the creditors of 
the family. He has also observed that 
neither the Ist plaintiff nor the other 
plaintiffs objected to the mortgage deed, 
at any time, during the course of the trial. 
As regards the other debts in favour of 
4th, 5th'and 8th defendants, the lower 
Court was of the view that the ‘debt in 
favour‘ of the 4th defendant was not 
binding. No doubt, the 4th defendant 
examined his debtor. That debt related 
to a mortgage evidenced by Exhibit B-15. 
The plaintiffs did not make any active 
part in the borrowing nor-was any evi- 
dence let in to show that they acted as 
such. ' In those circumstances, the learned 
trial Judge negatived the plea of the 4th 
defendant that the share of the plaintiffs 
in the family properties would be liable 
and. equally binding for the debt due to 
him, As regards the borrowings made 
from the 5th defendant under Exhibit 
B-10 to B-12, the learned trial Judge found 
that it was only the first defendant who 
borrowed: such money, though stating, 


T1] 


ostensibly, that it was to meet family 
expenses and for family business. Here 
again, finding that none of the plaintiffs 
had anything to do with the borrowing 
nor did they concern themselves with it, 
the lower Court found that the debt can- 
not bind the plaintiffs’ share in the pro- 
perties. On the other hand, the 8th 
defendant’s case that he lent money under 
Exhibit B-8 on a mortgage executed both 
by the first defendant and the first 
plaintiff, was accepted by the Court 
below as a binding debt not 
only on the first plaintiff but also on 
plaintiffs 3 ta 5 who attested the same. 
It is common ground that the considera- 
tion for the mortgage was to meet marri- 
age expenses of the 4th plaintiff. 
Taking such documentary evidence into 
consideration, the lower Court found 
that the debt in favour of the 8th defen- 
dant would be binding on the share of all 
the plaintiffs 1 and 3 ta 5; Obviously, 
he omitted the 2nd plaintiff because she 
did not evince any interest nor did 
she cancern herself with the borrowing. 


3. We may, therefore, at once, state that 
the lower Court meticulously examined 
the facts and circumstances before 
it and considered the circumstances 
under which the - borrowing was 
made and after finding whether the 
plaintiffs—all of them or one or 
more of them—were ever interested 
in the borrowing or concerned themselves 
with it, the lower Court upheld the con- 
tentians or disagreed with such contention 
‘of the respective creditors. Everything, 
therefore, was'based on the evidence let 
in and on the fair inference that could be 
drawn on such evidence before: it, 


4. In the above context, the pleadings 
and the evidence let in in connection with 
the debts incurred by borrowing from the 
6th andthe 7th defendants have to be 
considered. - No doubt, the case of the 
defendants 6 and 7 as.the appellants 
before us, is that the borrowing was for 
the purpose of joint family business and 
the joint family. Neither the 6th nor the 7th 
defendant entered inta the box to speak 
about the-circumstance under which they 
lent money or supplied goods to the first 
defendant. Itis common ground that 
they did not not seek for an elucidation 
of the bargain so that further light can -be 


ML J—53 
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thrown upon it by calling for the account 
books maintained by the Ist defendant 
in connection with the family business end 
establish thercfrom or aliunde that the 
plaintiffs did secure some benefit in some 
shape from the exercise of the profession 
by the first defendant and ky the con- 
tinuance of the joint family business by 
him. But, on the other hand, they were 
content by resting their contentions on the 
legal position which, according to them, 
flows from section 6 of the Hindu Succes- 
sion Act, 1956. The learned trial 
Judge was of the view that the . plaintiffs 
can take advantage of the law as stated 
in the proviso to section 6 and as they did 
not claim any share in the profits made by 
the first defendant in his business, it can- 
not be said that all the debts incurred 
by the first defendant, may be as manager 
of the joint family, can bind them, unless 
they actively or passively participated in 
the business and the consequential 
borrowings made by the first dcf-ndant. 
The learned Judge, therefore, held that 
though the debts due to the apprllants 
are true and valid, they are not binding 
upon the plaintifs and the properties 
which they inherited as heirs to Palavesam 
Pillai under the proviso to section 6 of the 
Hindu Succession Act, arc not liable to 
be attached in exccution of the decree 
obtaincd by thr appellants in O.S. Nos. 29 
and 30 of 1967. The question, therefore, 
is whether the share of the plaintiffs which 
they obtained as stated by them and 
which are not in dispute is liable to be 
proceeded against in exccution of the 
decrees obtained by the appellants as 
above. To appreciate this contention, 
it is necessary to understand the import of 
section 6 of the Hindu Succession Act, 
1956, hereinafter referred to asthe Act. 
This section reads as under: 


“6. Devolution ‘of interest in coparcenary 
property: —When a male Hindu dies after 
the commencement of this Act, having 
at the time of his death as interest in a 
Mitakshara coparcenary property, his 
interest in the property shall devolve 
by survivorship upon the surviving 
memers of the coparcenary and not in 
accordance with this Act: 


Provided that, if the deceased had left 
him surviving a female relative specified 


418 
in class I of thc Schecule or a male 
relative specified in that class who 
claims through such female relative, the 
interest of the deceased in the Mitak- 
shara co-parcenaty property shall 
devolve by testamentary or intestate 


succession, as the case may be, under 
this Act and not by survivorship. 


Explanation 1.—¥or the purposcs of 
this section, the interest of a Hindu 
Mitakshara coparcener shall be decmed 
to be the shate in the property that 
would have been allotted to-him if a 
partition ‘of -the property had taken 
place immediately before his death, 
irrespective of whether he was entitled 
to claim partition or not. 


Explanation :2.—Notbing contained in 
the proviso to this section shall be con- 
strued as enabling a person who has 
separated himself from the copatcenaty 
before the death of the deceased or 
any of his heirs to claim on intestacy a 
share in the interest referred to therein.” 


5, In the first paragraph of the section the 
sense and the spirit of the ancient Hindu 
Law is maintained as under it, if ə male 
Hindu dies, having as interest in Mitak- 
shara coparcenaty property, his interest 
shall devolve by survivorship upon the 
surviving members of the coparcenary. 
The Act, therefore, does not affect the con- 
tinuance of the coparcenary after the 
commencement of the Act. But, by 
reason of the proviso to section 6 it 
has made an inroad into the old orthodox 
law by making a departure to the nor- 
mal theory of survivorship. The proviso 
contemplates that if the decéascd, has 
left behind him suriving a female relative 
or male relative claiming through such 
female zcletive, specified as class I heirs 
in the schedule, then the interest of 
the deceased in the Mitakshara copar- 
cenaty property shall devolve by testa- 
mentary or intestate succession, as the 
case may be, under the Act and 
not by survivorship. The E xplanation 
expands the expression “interest”? of a 
Hindu in a Mitakshara coparcenary. 
By 4 fiction created under the Act a 
notional partition is contemplated. 
Under the Explanation the share which 
the class I heir specified in the proviso 
would inherit would be that share in the 
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coparcenaty property that would have 
been allottcd to the deceased member 
if a partition of the property had takeni 
place immediately before his death, irzes-| 
pective of whether he was entitled to 
claim partition or not. Thus-in a 
notional partition statutorily contemplated 
under the proviso read with LExplanationt, 
I to section 6, the interest of the deceased 
coparcener in the joint family devolves} 
by succession in the absence of testamen- 
tary disposition by the concerncd member 
on all the class I heiss mentioned in the 
proviso as above. All such heirs under 
the Act share such an intercst of the decea- 
sed per capita and as tenant-in-common. 
Such statutory right to succced creates, 
as it were, an independent proprietary 
interest in each of the statutory heirs in 
the property of the deceased member. 
Even though the quandom joint family} 
may be continued for the pvrposcs ofl 
orthodox Hindu Law and there is 
manager or kartha in charge of the affairs 
of such joint family, yet such a manager 
or kartha cannot be reason of his pecu 
liar position as such manager, contract} 
debts or create obligations so as to bin 
the fer ale members of the family specified 
as heirs in the proviso to the section or 
the male heirs mentioned therein, as 
matter of courser Such female members 
or the male members classified therein 
obtain such a statutory privilege, benefit 
or right by reasonof a fiction create 
under the Act. There may be cases 
however, where the female members 
above or the male members might have, 
either expressly or by necessary impli- 
cation, participated in, or involved them- 
selves in, the affairs of the joint famil 
or in the continuance of the joint famil 
business or activity. We assume for the 
purpose of the present situation that there 
was a joint family business and that was 
continued by the surviving member of the 
copatceneary, viZ., the Ist defendant and 
he was the kartha or manager who was 
looking after the said business. In all 
such cases, the female members or the 
male members specified in the proviso to 
section 6 other than such a karth 
cannot be made liable for the debts incur- 
red by such kattha of the joint family or 
coparcenary without strict proof of parti- 
cipation or involvement of the female 
members or males other than the karth 










- 








i} 


in the said business. Such female or 
the heirs mentioned in the proviso might 
as members, obligators or parties to a 
particular contract or bargain, voluntarily 
bind themselves to become liable along 
with the manager or kartha. This 
is a matter for proof. But;'it does not 
axiomatically, follow that since thcre is a 
kartha, since there is a joint family end 
since there is a joint family business, the 
heirs who inherit the share of the deceased 
member of the coparcenary under the Act 
are coparceners and ate to be automati- 
cally made liable for all the debts incur- 
red by such kartha or manager. To 
adopt with respect the words of Ismail, J., 
in Veerasekara Varmarayar v.. Amirtkavalli- 
ammal?, 


“The effect of Explanation to section 6 
is to carve Out the interest of a deceased 
coparcener from the joint family pro- 
perty and from the moment of the death 
of the coparcener concerned, his interest 
ceases to be coparcenary property, 
and therefore, outside the powers and 
jurisdiction of the kartha to deal with 
the same.” 


We have already referred in this casc, to 
the peculiar circumstances which the 
lower Gourt noticed which established 
such participation of the plaintiffs as 
female members of the family in the 
borrowings made by the Ist defendant in 
connection with the joint family business 
continued by the Ist defendant. After 
noticing such nexus betwcen the activity 
of the conccencd female member and the 
borrowing, the Court held that, in certain 
circumstances, one or the other of the 
plaintiffs are liable to pay- such debts 
though incurred -by the Ist defendant as 
the manag:r of the joint family. 


6. Srinivasan, J., speaking for the Bench in 
Karuppa Goundar v. Palaniammal*, held that 
the “persons (the heirs specified in the 
proviso to section 6) are entitled to succeed 
to the interest of the deceased coparcener 
under the Act but they shall not be subject 
tothe hazard of the fluctuating fortunes 
of the family.” The recitation within 
brackets is ours. When the learned 


. 1. (1974) 87 L.W. 397 at 398: A.I.R. 1975 
Mad. 51. 


2. (1963) 1 M.L.J. 86 : 76 L.W. 236 : I.L.R. 


(1963) Mad :443: A.I.R. 1963 Mad. 245 at 249. 
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Judges laid the accent on the hazard 
of the fluctuating fortunes of the family, 
they obviously made it clear that the 
female members, of which class we have 
been considering throughtout cannot be 
indiscriminately be held to be involved 
in the activities of the manager of the 


‘family irrespective of their voluntary zcal 


or intercst in it by openly or by necessary 
implication, participating in such acti- 
vities. i 


7. A Full Bench of the Andhra Pradesh 
High Court in P. Govinda Reddy v. Golla 
Obulamama+, dealt with the implications 
anid the purport of -section 6.of the 
Act and the learncd Judges observed thus: 


“If the deceased has left only copar- 
ceners, the rule of survivorship will 
apply. But, if he has left any female rela- 
-tives specified in class I of the schedule 
viz., daughter, widow, mother, dau ghter 
of a pte-deceased son, widow of a pte- 
deceased son........ the devolution 
will be only under Act XXX of 1956 
and not in accordance with the law of 
SUTVIVO(SHIP.. 2... ee eee ee ce eae 


Explanation I introduces out of neces- 
. sity a legal fiction for ascertainirent of 
interest of the deceased coparcener.... 
The legal fiction was designed for a 
limited purpose, zig., for compute- 
tion of the intercst of the deceased co- 
' parcenec for purposes of devolution of 
the same on his heirs so that there may 
be no difficulty in giving eff:ct to the 
PIOVISOns Som ouisa de cakes 


The term ‘interest’? no doubt, is used: 
even in the first part of the section. 
Bvt the Explanation is of no practical 
importance in relation théreto for 
there can ‘be no occasion for separa- 
tion or ascertainment of this interest if 
the case fell exclusively within the first 
part of the section........ 


One would do well to bear in mind that: 
section 6 of the Hindu Succession Act, 
is concerned with the devolution of a. 
deceased coparcener’s interest alone. 
It has nothing to do with the disrup- 
tion of the joint femily status,........ 





1. (1971) 2 An-W.R. 43: (1971) 2A.P.L.J.. 
231 : (1971) 2 An.L.T.97: A.I.R. 1971 A.P. 363: 
at 373. 
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The effect of section 6 on the copar- 
cenary, if at all, is that in case the pro- 
viso applied to the devolution of the 
interest of the deceased that interest or 
‘specified share will be taken in pursu- 
ance of the legal fiction, out of the 
cOparcenary property in so far as the 
heirs of the deceased are concerned and 
will be available for allotment to them. 
Otherwise the coparcenary will continue 
as ever. 


On the other hand, if the proviso of 
section 6o0fthe Act applied on account 
of the existence of the heirs referred to 
therein, there will be of course no dis- 
ruption of joint family status but the 
coparcenary property will not include 
the interest of the deceased coparcener by 
Teason of succession under the Act and 
it will not then be available to the co- 
parceners and heirs as coparcenary 
property and the kartha in relation 

- thereto therefore cannot exercise his 
powers as a kartha.”’ 


18. fWe respectfully adopt the above obser- 
jvations. The estate which devolved on 
Ithe classified heirs under the proviso to 
section 6 is one which is carved out of 
joint family and is the independent end 
separate property of such heirs. If this 
understanding of section 6 of the Act 
is correct, then, it follows that the pro- 
\perty to which the classified heirs would 
{succeed by reason of the statutory privilege 
junder the proviso to section 6 is their pro- 
perty and cannot be dealt with without 
reference to then by the kartha of the 
ifamily on the foot that he is continuing 
jthe joint family business for the benefit 
Jof the members of the joint family. . 


9. If, on the other hand, there is proof 
that the debt was incurred by the kartha 
of the joint family in conjunction with 
such classified heirs as above and with- 
their consent, either tacitly or by neces- 
sary implication, then, by reason of such 
a bargain, the female and the other heirs 
to such sharers may become involved and 
that involvement or participation may 
make then liable for the debt. But, in 
yorder to make them liable in the eye of 
law, it is necessaty that there should be 
acceptable proof and enough material so 
as to make them liable for such debts 
incurced by the kartha in the covrse of 
ithe management of the joint family. 


4 
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The liability or the obligation to shoulder 
such responsibility would therefore depend 
upon the proof of the connection or the} | 
nexus between the debt and the activity 
of the classified heir. If the female heir 
or the other heirs as mentioned in the pro- 
viso to section 6 by reason of their con- 
duct give a resonable man the impression 
that they allowed the kartha to borrow 
and. they prompted the creditor to give on 
their assurances and on their being joint 
promisors or obligors, then, they cannot 
escape liability. 


10. In the instant case, the appellants did 
not even get into the box. But they 
pleaded that the debt was incurred by the 
first defendant as kartha or manager of 
the family for the purposes of the joint 
family business. Reliance is placed by 
Mr. Ramasubramaniam, on the evidence 
let in by the other creditors who figured as 
defendants in the action to show that the 
borrowing made by the first defendant in 
the course of the family trade should be 
deemcd to be for the bencfit of the female 
members as well. This contention, as at 
present, rests purcly on surmise. But, the 
first defendant who is the principal archi- 
tect of this borrowing and who is behind 
the scene, did not care to contest the pro- 
ceedings or assist the Court by producing 
such material before it to dislodge the 
impression that the debt was not for the 
benefit of all the members of the family 
including the plaintiffs. No doubt the 
primary burden of proof was on the plain- 
tiffs to establish that they did not have 
anything to do with the debt by calling 
for all the account books of the joint family 
ficm from the first defendant who is none 
else than the son of the first plaintiff and 
the brother of plaintiffs 2 to 5. Excepting 
for the statements filed by the plaintiffs, 
they had not also clearly established that, - 
at no time, they did have anything to do 
with the borrowing made by the first de- 
fendant from the appellants. In contrast 


-to this state of affairs, we have already 


seen that the lower Court found that the 
debts created under Exhibits B-8, B-2 and 
B-3 are binding on some of the plaintiffs. 
This conclusion was obviously based. on 
the evidence let in before it. Even as 
regards the appellants, the lower Court 
adopted the same test and on the material] 
placed could not find any such involve- 
ment of the plaintiffs with the debts in- 


11] 


curred by the first defendant by borrow- 
ing from the appellants. We are of the 
view that justice should be done by giving 
an opportunity to the appellants to pro- 
duce or cause the production of such ac- 
ceptable evidence so as to connect the debt 
with the plaintiffs. In what manner the 
appellants are to establish this, we are not 
making any suggestions. If the appel- 
lants establish, in a manner known to law, 
before the trial Gourt to whom the sub- 
ject-matter is being remitted by us, that the 
plaintiffs did involve themselves in the 
borrowing and actively participated in 
the business throughout, then, it would 
be just that the appellants should succced 
and be in a position to proceed against the 
properties inherited by the plaintiffs as 
heirs under the proviso to section 6. But, 
if, however they are unable to establish 
such a link as between the plaintiffs’ acti- 
vity and the borrowing thcn, the conclu- 
sion atrived at by the Court below is right 
though for a different reason. 


xx. In order to subserve justice, we are 
of the vicw that the matter should be re- 
mitted back to the Court below for pur- 
poses of further elucidation on the qués- 
tion whether the plaintiffs did, at any time 
actively or by neccssary implication, in- 
solve themselves or -participate in the 


borrowings made by the first defendant 


from the appellants and whether such 
involvement and participation gives the 
imprcssion to a reasonable man that they 
had a benefit out ofsuch borrowing. If the 
answer is ‘yes ° the plaintiffs’ share which 
they obtained, as heirs of Palavesam 
Pillai, would be liable to be proceeded 
against. Ifnot, that share would not be 
liable as such. It is not quite clear as to 
how the Court below came to the con- 
clusion that the plaintiffs cannot claim 
any share in the profits made by the first 
defendant in his business. The trial Court 
did not examine the account books of the 
busincss nor did it call for the balance 
sheets or the Income-tax returns to find 
whether anyone otherthan the first defen- 
dant was paid any profits therefore or not. 
The observation so made by the lower 
Court is not bascd on any material consi- 
dered by it. This appears to be a casual 
observation. 


xa. Taking all the circumstances into 
consideration the appeal is allowed and 
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the subject-matter of the appeal is remitted 
for a reassessment of the issue, in the light 
of our observations. On result, if the 
trial Court finds that the plaintiffs did 
have every thing to do with the borrowing 
or that they had a benefit out of such 
borrowings, then, it would held that the 
plaintiffs’ share in Palavesam Pillai’s pro- 
perties would also be liable for the debt 
in favour of the appellants. The appel- 
lants, even if they succeed in the Court 
below, shall not be entitled to the costs 
as it is their inaction that is responsible 
for this apparent confusion. There will 
be no order as to costs in this appeal. In 
all other respects the decree and judgment 
of the Court below, is confirmed. 


R.S. 


Appeal gllowed, 
LN THE HIGH COURT ae ae 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 


PREsENT:—G. Ramanujam, F. 
S. W. Thambi Raj 
v. 


The State Bank of India by Chief 
Genéral Manager of Madras Circle, 
Madrasi-600 001 Respondent. 


State Bank of India (Officers and Assistants) 
Rules, rule 51—Branck Manager—Appli- 
cation for loan for purchase of car—Loan 
sanctioned—Car not purchased within time 
prescribed— Disciplinary proceedings taken 
against Branch Manager—Challenge—Rules 
whether statutory—Held nat statutory—Vali- 
dety of rule 51 upkeld—_Proceedings— Whether 
violative of natural justice—Oral enquiry not 
necessary—Constitution of India (1950), 
Article 226. 


Petitioner* 


The petitioner, who was working as 
Superintendent of 2 Department in the 
head office of the State Bank of India 
was transferred as Branch .Manager, 
Vridhachelam Branch. Before going, on 
transfer, he applied for a loan of Rs. 8,700 
for the purchase of a car. The loan 
was sanctioned but the petitioner did 
not purchase the car within one month, 
as per the conditions of the loan. How- 
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ever, he informed the head office that 
he would be purchasing the car within 
2 specified date, but failed to do so. 
Disciplinary proceedings were initiated 
against the petitioner end he was found 
guilty of unauthorised use of bank’s 
funds and of submitting a false receipt 
for the purpose of scrutiny of the head 
office. A show cause notice was issued 
by the Bank proposing to cancel two 
increments due to the petitioner. The 
petitioner challenged this show cause 
notice contending that the State Bank of 
India (Officers and Assistants) Service 
Rules were of a statutory nature, that 
rule 51 did not contemplate an oral 
enquiry and as such, the said Rule was 
unreasonable and that the proceedings 
violated the principles of natural justice 
as anfglaborate enquiry was not held. 
Hild; T12 O ficers and Assistants Service 
Rules had no statutory basis nor could 
they be treated as by-laws made by the 
Bank. The rules had: binding effect 
Only by virtue of the declaration given 
by the employee in Form ‘A’ appended 
to the Rules and not by their own force. 
Therefore, the Rules in question were 
merely the terms and conditions of 
employment and service. 


[Pare. 8. 


Though rule 51 did not comtemplate 
any opportunity being given to the 
officer concerned before proposing to 
inflict 2 minor punishment, in this case, 
the petitioner had been given more than 
one opportunity to make his representa- 
tions in relation to the charges before 
they were held proved. ‘Therefore, it 
could not be said that the petitioner was 
not given an opportunity to put forward 
his representations to the charges before 
the penalty of stoppage of increment 
was proposed in the impugned show 
cause Notice. Rule 51 cannot be consi- 
dered as being unreasonable. [Para, 12.] 


The principles ofnatural justice were 
not abstract principles and the same had 
to sO vary, with reference to the nature 
ofthe charges, the punishment proposed 
therefor and the rules relating to the 
enquiry. The rules contemplated an 
elaborate enquiry in the case of major. 
penalties and such an elaborate enquiry 
was not contemplated in relation to minor 
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penalties such as stoppage ofincrements. 
The petitioner insisted that an elaborate 
enquiry as was contemplated in the case 
of major penalties should also be held 
in relation to the said minor penalty. 
If under the service rules, or the terms 
and conditions of service, an oralenquiry 
was not contemplated in cases of minor 
penalties, the minor penalty imposed 
could not, be questioned as violating 
the principles of natural justice. 

[Para. 17.) 


Cases referred to -— 


Ramesh v. Siate Bank of India, 1975 Lab. 


I.G. 175: (1974) Mah.L.J. 845; Ramiak v. 
State Bank of India, (1963) 2 L.L.J. 304: 
AIR. 1964 Mad. 335; Dattatraya v. 
State Bank of India, (1969) M.P.L.J. 
166; AIR. 1969 M.P. 114; Indian 
Airlines Corporation v. Sukkdeo Rai, (1971) 
1 L.L.J. 496 : A.I.R. 1971 S.C. 1828; 
S. R. Tiwari v. District Board, Agra, 
(1964) 3 S.C.R. 55 : (1964) 2 S.C.J. 
300 : A.L.R. 1964 S.C. 1680; Ram Babu 
Bathaur v. Life Insurance Corporation, A.I.R. 
1961 All. 502; Life Insurance Corporation v. 
N. Banerjee, (1971) 1 L.L.J. 1; Sukkdev 
Singk v. Bhagatram, (1975) Lab.I.C. 
881 : 45 Comp. Cas, 285: A.LR. 1975 
S.C. 1331; Malloch v. Abardeen, (1971) 
1 W.L.R: 1578; Ramiah v. State Bank of 
India, (1968) 2 L.L.J. 424. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records and quash the 
notice contained in Letter No. 21871 of 
24th October, 1973 and directing the 
respondent to pay increments that fell 
due to the petitioner on 24th November, 
1973 and 24th November, 1974. 


U. N. R. Rao, for Petitioner. 
Ms. King and 


S. Ramasubramaniam, for 
Patridge, for Respondent. 


The Court made the following 


ORDER.—The petitioner herein was 
working as Superintendent, Savings Bank 
Department, in the head office of the 
State Bank of India till July, 1970. In 
July, 1970 he was posted as a ‘Branch 
Manager, Vridhachalam Branch. Before 
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going on transfer, he had applied for a 
loan of Rs. 8,700 for the purchase of a 
car. The loan was sanctioned on 18th 
July, 1970 and. credited in his current 
account. Though as per. the condi- 
tions of the grant of loan, the petitioner 
has to purchase the car within one month 
from the date of the sanction of the loan, 
the petitioner admittedly did not purchase 
the car, within thattime. ‘He, however, 
informed the head office by his letter 
dated Ist March, 1971 that he had paid 
a sum of Rs. 8,000 to one Ramaswami 
Odayar for the purchase of an Ambassador 
Car MSM. 5589 at a price of 
Rs. 16,500. He iater informed the head 
office by his letter dated 6th March, 
1971 that the transaction will be 
completed before 15th of April, : 1971 
and that if it is not possible to do so, he 
will arrange to repay.the loan without 
fail on that date. As the petitioner did 
mot either complete the transaction of 
purchase of.a car by 15th of April, 1971 
or repay the loan as stated by him, disci- 
plinary proceedings were jnitiated against 
him byissuing a memo. dated 15th 
September, 1971 alleging 3 irregularities 
and calling upon him to submit his 
‘written explanation. The petitioner sub- 
mitted his explanation on 19th June, 
1972. Not satisfied with the said expla- 
nation, the respondent by its memo. 
dated 5th February, 1973 informed the 
petitioner that it has been decided to 
order an independent investigation into 
the matter in terms of rule 50 (1) of 
the State Bank of India (Officers and 
Assistants) Rules, hereinafter referred as 
the Rules, that one S. V. Kumar, the 
Staff Officer,Madras, has been appointed 
as inveStigating officer and that the 
petitioner will be given full opportunity 
at the investigation to present his case. 
After investigation, the said S. V. Kumar 
submitted his report to the Bank. After 

- consideration of that report along with 
the written explanation given by the 
petitioner, the respondent sent a show 
cause notice dated 24th October, 1973, 
holding the petitioner guilty of unautho- 
rised use of bank’s funds obtained et 
considerate rate of interest and of. sub- 
mitting a false receipt for the purpose 
of the scrutiny of the head office, and 


proposing to cancel two increments due: 


to him on ‘24th ‘November, 1973 and 
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24th November, 1974 as penalty for the 
said acts of misconduct in terms of 
rule 51 of the said rules. The petitioner 
has approached this Court for the issue 
of a writ of certiorari to -quash the said 
show cause notice dated 24th October, 
1973. 


2. The petitioner’s case is that the first, 
irregularity for which the proposed 
punishment is sought to be imposed is 
only a breach of the loan agreement and 
therefore it cannot form the subject- 
matter of a disciplinary enquiry. As 
regards the second irregularity, the peti- 
tioner’s case is that the receipt issued 
by Ramaswami Odayar and produced 
by him before the Respondent is a 
genuine one, and there was no false 
representation by the petitioner in that 
regatd and that, therefore the second 
charge is based on No material. The 
petitioner ‘also contends that the pro- 
cedure adopted at the stage of enquiry 
contravenes the safeguards given to him 
under the Sérvicé Rules reférred to above, 
that he was not given an opportunity of 
oral enquiry and as such the principles 


_of natural justice have been violated 


beforé holding the petitioner guilty of 
the two irregularities set out in the show 
cause notice. In this conmection, the 
learned counsel for the petitioner sub- 
mits that the respondent is a public 
authority and the employment under 
it is public appointment that, before a 
person in public employment is punished, 
the public authorities are bound to 
follow the principles of natura] justice 
whether such principles are contained 
in the rules or not, and thatin this case 
the petitioner not having been given due 
opportunity to put forward his defence, 
the Court has to quash the show 
cause notice and direct the respondent 
to give an opportunity for the 
petitioner to defend himselfin the disci- 
plinary proceedings. 


3. The respondent, however, has stated 
in its counter-affidavit that though as 
per the conditions of the loan agreement 
the petitioner is bound to purchase a 
car within one month, he not: only. did 
not purchase the car in time but also 
gave misleading particulars and - pro- 
duced a receipt from a person who had 
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no intention of selling his car. As 
regards the nature of the disciplinary 
enquiry held in the case of the petitioner, 
it has been stated that the Chief Vigilance 
Officer at the Madras Head Office investi- 
gated the matter locally at Vridhachalam 
and at the stage of enquiry the said 
Ramaswami Odayar has given a state- 
ment that he never sold his car to the 
petitioner. After such investigation, the 
Chief Vigilance Officer reported that 
the petitioner did not purchase a car 
from Ramaswami Odayar and that the 
stamped receipt given by Ramaswami 
Odayar and produced by the petitioner 
was not a genuine One. Thereafter the 
petitioner was called upon to explain 
the irregularities by a notice dated 15th 
September, 1971. The petitioner in his 
explanation dated 20th September, 1971 
while admitting the delay in the purchase 
of the car by availing the loan granted 
by the bank has stated that the sale did 
not go through due to misunderstanding 
between Ramaswami Odayar and his 
financier. Along with the reply, he 
submitted an affidavit from Ramaswami 
Odayar to show that Odayar initially 
intended to sell the car but could not 
complete the transaction because of 
certain circumstances beyond his con- 
trol. After considering the explana- 
tion given by the petitioner, the respon- 
dent decided to have the matter investi- 
gated through one of its Officers in terms 
of rule 50 (1) before taking further 
action. One Sri S. V. Kumar, investi- 
gated the matter and sent a report. 
After consideration of the report, the 
respondent took the view that the peti- 
tioner is guilty of ; (1) not utilising the 
loan within the stipulated period in 
violation of the terms of the loan; and (2) 
fabrication of receipt for Rs. 8,500 dated 
22nd September, 1970 and issued a 
show cause notice dated 24th October, 
1973 proposing to cancel two incre- 
ments Of the petitioner as a penalty in 
terms of rule 51 read with rule 49 (b). 
The petitioner submitted his explanation 
to the show cauSe notice only on 17th 
June, 1974. But as the State Bank of 
India Supervising Staft Association had 
made certain representations in that 
regard, the passing of the final orders 
was delayed and in the meanwhile the 
petitioner has approached this Court 
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challenging the show cause notice» 
According to the respondent, there has 
been no violation of the principles of 
natural justice in the conduct of the 
enquiry against the petitioner and that 
in fact, there has been due compliance 
with the rules in question. ` 


4. The learned counsel for the peti- 
tioner firstly submits that the non- 
utilisation of the. loan amount for the 
purchase of thecar within the time stipu- 
lated cannot fall within the disciplinary 
jurisdiction, that the breach of a loan 
agreement, if at all, will expose the peti- 
tioner to a claim for damages, and that 
such a breach can in no case form the 
basis for disciplinary proceedings. Though 
there is some force in this contention of 
the learned counsel, still the second 
charge levelled against the petitioner, 
if proved, will be sufficient to form the 
basis for a disciplinary action. There- 
fore, the initiation of disciplinary proceed- 
ings against the petitioner cannot be said 
to be without jurisdiction. 


5. The learned counsel for the petitioner 
then contends that even assuming that 
the disciplinary proceedings have been 
rightly initiated against the petitioner, 
the disciplinary proceedings here had 
been conducted in violation of not only 
principles of natural justicein that the 
petitioner did not have an opportunity 
of rebutting the statement given by 
Ramaswami Odayar that he never inten- 
ded to sell his car, but also the provisions. 
of the relevant Rules framed for the 
purpose. 


6. According to the petitioner, the 
State Bank of India (Officers and Assis- 
tants) Service Rules have been framed by 
the Central Board by virtue of its power 
under section 50 of the State Bank of 
India Act, 1955 and therefore, they are 
statutory. Rule 50 of the said rules 
contemplating somewhat elaborate and 
fuller enquiry in disciplinary matters 
had not been followed in his case, and 
therefore, the petitioner did not have, 
adequate opportunity as contemplated 
by rule 50. The respondent, not the 
other hand, contends that the said Rules. 
are non-Statutory, that in any event the 
said rules having been duly complied. 
with in the conduct of disciplinary pro- 


II). 


ceedings against the petitioner, the show 
cause notice is not vitiated for non- 
observance of either the said rules or the 
principles of natural justice, that this 
Court, exercising its | extraordinary 
jurisdiction under Article 226 of the 
Constitution cannot sit as if it were an 
appellate Court and set aside the find- 
ings of the disciplinary authority that 
the petitioner is guilty of the two irregu- 
larities, except in a case where there is 
absolutely no material from which the 
said finding could be arrived at, and 
that therefore, if the disciplinary enquiry 
has been conducted after giving 2 reason- 
able opportunity as per the Rules, the 
petitioner cannot succeed in challenging 
the impugned show cause Notice. That the 
State Bank of India (Officers and Assis- 
tants} Service Rules are not statutory is 
clear from the following facts. Section 
43 (1) of the State Bank of India Act, 
1955, enables the State Bank to appoint 
such Number of officers, advisers and 
employees as it considers necessary or 
desirable for the efficient performance 
of its functions, and determine the terms 
and conditions of their appointment and 
service; section 49 (1) enables the Central 
Government in consultation with the 
Reserve Bank, to make rules for carrying 
out the purpose of this Act; section 50 (1) 
enables the Central Board of Directors 
of the State Bank, after consultation with 
the Reserve Bank and with the previous 
sanction of the Central Government to 
make regulations not inconsistent with 
the Act and the Rules framed there- 
under. The State Bank of India 
(Officers and Assistants) Service Rules 
have not been framed by the Board 
after comsultation with the Central 
Government or the Reserve Bank of 
India as required under section 50. 
Section 43 (1) merely enables the Board 
to determine the terms and conditions 
of appointment and service of its 
employees. The scope of these rules 
came up for consideration before the 
Bombay High Court and they have been 
held to be non-statutory by a Division 
Bench in Ramesh v. State Bank of Indiat. 
7. Similar rules framed by the Central 
Board dealing with the service conditions 
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of Sub-Accountants and Head Cashiers 
styled “State Bank of India (Sub- 
Accountants and Head Cashiers) Service 
Rules” have been held to be non-statu- 
tory by Veeraswami, J. (2s he then was) 
in Ramiah v. State Bank of Indial, In 
Dattatraya v. State Bank of India*, a 
somewhat different note was struck and 
the same rules “were held to be bye- 
laws made by the State Bank though 
they may not be statutory rules. In 
the Madras case the Court expressed 
the view that section 43 of the State 
Bank of India Act did not empower the 
Bank to make service rules and 
Observed: 


“The section only empowers the State 
Bank to, appoint its officers, advisers 
and employees, their number depend- 

. ing upon the necessity or desirability 
for the efficient performance of the 
bank’s functions. The further power of 
the State Bank under the section which 
is related and incidental to the power 
to make appointments, is the power to 

. determine the terms and conditions 
of appointment and service. There 
is nothing to prevent the State Bank 
of India from fixing such terms and 
conditions and changing the same from 
time to time at its discretion. The 
power under section 43 enables the 
bank no more than to fix the terms and 
conditions of service by entering into 
Service agreements or otherwise in 
relation to the Officers, advisers and 
employees appointed by it. There 
can, therefore, be nothing statutory 

_ about or in the determination of the 
terms and conditions of the service. 
Such determination of the terms and 
conditions does not have the effect of 
making the rules have the force of law. 
It is under this section the State Bank 
is enabled to enter into service agree- 
ments with its employees.” 


ln the Madhya Pradesh case he Court 
expressed: 


“The decision of the Madras High 
Court can, therefore, be regarded as 
supporting the view we have taken 
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426 THE MADRAS LAW 


that under section 43 of the Act bye- 
laws can be made for regulating the 
terms and conditions of service of the 
Bank’s employees, officers and advisers. 

‘If the ‘Rules’ are bye-laws, then they 
can be challenged on the ground that 
they are unreasonable.” 


The scope of a bye-lew made by a Corpo- 
‘rate Body has been dealt with in 
Halsbury’s Laws of England, 3rd Edition, 
Volume 9 at page 40-41: 


“77. Bye-laus: All regulations made 
by a corporation and intended to 
bind not only itself and its officers and 
servants, but members of the public, 
who come within the sphere of their 
‘Operation, may properly be called 
““bye-laws’? whether .they are valid 
or invalid in_ point of law; but’ the 
term may also be applied to regulations 
binding only: on the corporation, its 
officers and servants. 


78. Extent of power: Every corpo- 
ration has the power to make bye- 
laws relative to the purpose for which 
it is constituted. Such byé-laws how- 
ever, do not bind persons other than 
members unless they are made under 
statutory authority, or unless it is 
shown that they have been brought 


to the knowledge of the person sought: 


to be bound by them, and that he has 
agreed to be so bound..... 


79. Exercise of power: The power 
to make bye-laws either by the body 
at large or by a select part is incident 
to every corporation....” 


$ In my view, the Officers and Assist- 
tants Service Rules have no statutory 
basis nor can they be treated as bye-lews 
made by the bank. The rules in ques- 
tion have binding effect only by virtue 
of the declaration given by the employees 
in Form ‘A’ appended to the Rules and 
not by their own force. Therefore the 
rulesin question are merely the terms and 
conditions of employment and service 
and they bind the employees as a result 
of the declaration given by them. In 
Ramesh v. State Bank of Indiat, earlier 
referred to, 2 Division Bench of the 
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Bombay High Court dealing with the 
scope of the same Rules held that the 
Officers and Assistants became members 
of the staff of the State Bank not by 
virtue of the rules framed by the Central 
Board but by reason of the contract of 
employment entered into by them with 
the bank, that by giving a declaration 
in the prescribed form ‘A’ in Appendix I 
to the Rules, the Service Rules become 
the terms and conditions of the contract 
of employment and, therefore, the 
Service Rules partake the nature of 
being contractual terms of employment. 
The learned Judges ‘have not accepted 
the view of the Madhya Pradesh High 
Gourt in Dattatraya v. State Bank of India}, 
that the Service Rules can be regarded 
as bye-laws framed by the Corporation, 
on the ground that even if they were to 
be treated as bye-laws framed by the 
Bank in exercise of its inherent power 
they cannot be taken to have the force 
of law and that the rules have no binding 
force proprio vigore but have such binding 
force by reason of consent of both the 
employee and the employer. The 
learned Judges ultimately took the view 
that as it is not obligatory for the Bank 
to frame rules, bye-laws or regulations 
for fixing the conditions and terms\of 
service. Service Rules will have to be 
regarded as a set Of Rules embodying the 
terms and conditions of service on con- 
tractual basis. With respect, I am 
inclined to agree with the said decision 
of the Bombay High Court and hold 
that even if the Service Rules are taken 
to be bye-laws framed by the State 
Bank, they cannot have the force of law, 
for the applicability of the rules is made 
dependent on the employee concerned 
signing the declaration to be bound by 
the rules and that but for such a decla- 
ration it will have no application to 
that employee. 


9. The question then is whether the 
said rules had been duly followed in this 
case by the respondent. Two conten- 
tions that have beea advanced by the 
learned counsel for the petitioner for 
questioning the validity of the show. cause 
notice proposing to impose the penalty 
of stoppage of increment are: (1) Rule 
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51 is unreasonable in that it does not 
provide for an effective opportunity for 
the officer concerned to defend him- 
self and it takes away the right to have 
such an opportunity provided under 
tule 50. (2) In any event the show 
cause notice is in violation of the princi- 
ples of natural justice. 


may investigate the case himself or 
appoint the Chief Inspector or the 
Deputy Secretary and Treasurer or any 
other officer to investigate the case and 
submit an independent report thereon 
in writing. 


(2) A brief statement of the charges 
together with the grounds on which 
they are based shall then’ be communi- 
cated in writing to the employee. The 
employee shall be required to submit 
a written statementin defence and also 
given an opportunity to be heard in 
person if desired by him. He shall also 
be given facilities for access to the 
records of the Bank for the purpose of 
preparing his written statement but the 
Managing Director or the Secretary 
and Treasurer may, for reasons to be 
recorded in writing, refuse him such 
access ifin his opinion such records are 
not strictly relevant or it is not desir- 
able in the interests of the Bank to 
allow such access. 


10. Asregards the first contention, the 
petitioner’s learned counsel submits that 
in respect of minor penalties set out in 
clauses (a) and (4) of rule 49, rule 51 
does not contemplate an oral enquiry 
and as such, the said rule should be taken 
to be unreasonable. I am not able to 
accept this contention. It is true, 
rules 50 and 51 make a distinction 
between disciplinary enquiries which 
result in major punishments, such as 
termination of service, dismissal or reduc- 
tion in rank, and those resulting in minor 
penalties such as censure, cancellation, 
withholding, reducing or delaying of the 
increments. Rule 50 provides for a 
fuller opportunity in cases falling under 
- the former category, while in respect of 
the latter category only an opportunity 
of filing a written statement to charges 
levelled against the delinquent officer 
is contemplated under rule 51. It is 
not possible to say that such a distinc- 
tion is unreasonable. Im respect of 
disciplinary enquiries resulting in minor 
penalties, it cannot be expected that the 
disciplinary authority should embark on 
a detailed and full enquiry involving 
considerable time and energy as it is 
expected of him in relation to enquiries 
resulting in major penalties. Such a 
distinction has necessarily to be made 
to avoid unnecessary waste of time in 
relation tO minor matters which merely 
involve the jmposition of very minor 
punishments. Such a distinction has 
been made even under the statutory 
rules framed under Article 309. 


(3) The report of the Officer who 
investigated the case, together with 
the employee’s statement and a further 
report in writing by the Managing 
Director or the Secretary and Treasurer, 
indicating the specific charge or charges 
against the employee shall be laid for 
consideration, in the case of an 
employee serving in or under the 
Gentral Office before the Executive 
Committee and in the , case of 
an employee serving in a Circle, 
before the Loca] Board. 


(4) The Executive Committee or the 
Local Board, as the case may be, shall 
make such order as they may consider 
proper in the circumstances, but if they 
consider it to be a fit case for imposing 
a penalty mentioned in clause (c) or 
clause (f) of rule 49, the employee 
shall be given a further opportunity to 
state in writing by a specified date why 
such penalty should not be imposed 
against him. For this purpose the 
charge or charges against him together 


11. Rule 50 so far asitisrelevantfor the 
purpose of this case is as follows : 


“50 (1). Where the Managing Direc- 
tor in the case of an employee serving 
in or under the Central Office or the 


Secretary and Treasurer in the Gase of 
an employee serving in a Circle is satis- 
fied that there is a prima facie case for 
proceeding against an employee, he 


with a copy of the report of the Officer 
who investigated _the case and specific 
penalty proposed to be imposed shall 
be communicated to him by the 
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Managing Director or, the Secretary 
and Treasurer, as the case may be. 


(5) The Managing Director or the 
Secretary and Treasurer, as the case 
may be, will then lay the employee’s 
Statement together with his report 
thereon before the Executive Com- 
mittee Or the Local Board, as the case 
may be. In the case of an employee 
serving in a Circle, the recommenda- 
tion of the Local Board shall be laid 
with all the relative papers before the 
Executive Committee. 


(6) The Executive Committee shall 
then take the matter into their con- 
sideration and shall make such order as 
they consider proper in the circum- 
stances.”’ 


Rule 51 however says that when it iS 
proposed to cancel withhold, reduce or 
delay the increment due to an employee 
the procedure prescribed in rule 50 
shall not be followed and itis enough ifthe 
employee concerned is given an oppor- 
tunity to make a written statement in his 
defence as regards the proposed punish- 
ment. : 


According to the learned counsel rule 51 
is bad as it dispenses with all the formali- 
ties contemplated by rule 50 and pres- 
cribes instead only for an opportunity to 
file a written statement as regards the 
proposed penalty. It is true as the 
learned counsel points out that rule 51 
dispenses with all the formalities in cases 
of minor punishments, except the oppor- 
tunity of filing a written statement as 
regards the proposed penalty. A con- 
joint reading of rules 50 and 51 indi- 
cates that in cases involving minor penal- 
ties a show cause notice against the pro- 
posed penalty issufficient. The minimum 
requirement of communicating the 
charges to the concerned officer and 
obtaining an explanation from him on 
those charges before deciding to impose 
a punishment does not appear to be 
contemplated in rule 51. 


12. Though rule 51 does not contem- 
plate any opportunity being given to the 
officer concerned before proposing to 
inflict a minor punishment, in this case, 
the petitioner has been given more than 
one Opportunity to make his representa- 
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tions in relation to the charges before the 

were held proved. Therefore, it cannot 
be said that the petitioner was not given 
an opportunity to put forward hi 

representations to the charges before the 
penalty of stoppage of increment wa 

proposed in the impugned show cause 
notice. I do not, therefore, consider 1 

necessary to invalidate rule 51 as bein 

unreasonable. 


13. As regards the second contention 
the learned counsel for the petitioner says 
that the petitioner was not given an oppor- 
tunity of personal or oral hearing and 
therefore, the principles of natural justice 
have been. violated. It is said that in 
relation to the second charge the state- 
ment given by Rameswami Odayar that 
he did notintend to sell the car when he 
gave the receipt, can be rebutted only at 
an oral enquiry, that the conclusion 
arrived at by the disciplinary authority 
without conducting any such enquiry 
violates the principles of nature] justice 
and that the service under the State Bank 
being in the nature of public employment 
before a penalty is imposed on an em- 
ployee all the principles of natural justice 
have to be followed, whether they-have 
been incorporated in the rules or not. 
The learned counsel refers to the decision 
of the Supreme Court in Sukhdev Singh v. 
Bhagatram1, in support of his submission 
that the State Bank of India is an autho- 
rity coming within the definition of ‘State’ 
under Article 12 of the Constitution 
and, therefore, it is bound ‘to follow the 
principles of natura] justice while dealing 
with its employees. 


14. The learned counsel for the respon- 
dent doesnot dispute that the State Bank 
of India is an authority under the control 
of the Government of India and hemce a 
State as defined in Article 12, in view of 
the decision in Ramiah v. State Bank of 
India®, wherein it has been held that the 
State Bank of India is a public authority 
coming within the scope of Article 226 
of the Constitution, but he demurs to 
the petitioner’s contention that his em- 
ployment under the respondent is a 
public employment and, therefore it is 





1. (1975) Lab.I.C. 881 : 45 Comp. Cas. 285 : 
A.I.R. 1975 S.C. 1331. 
2. (1968) 2 L.L.J. 424. 
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bound by the principles of natural justice 
while dealing with disciplinary matters, 
even if the rules relating to their condi- 
tions Of service do not provide for them. 
According to the Jearned counsel there are 
three categories of employees (1) govern- 
ed by the rules framed under Article 309, 
(2) industrial employees to whom the 
industrial laws had been applied, and 
(3) employees who are purely governed 
by the terms and conditions of their 
employment, and the employees of the 
State Bank fall under the last category 
and are governed only by the terms and 
conditions of service which are set out 
in the rules in question. lt is said that 
as the law of “master and servant” 
continues to apply to the petitioner he 
cannot claim the benefit of the general 
principles of natural justice in the matter 
of disciplinary enquiry and that if the 
conditions of service which have been 
-putin the formofthe above rules which 
the petitioner has agreed to be bound by 
virtue of the declaration given by him in 
Form A containedin Appendix I to those 
rules have been followed, there is no 
question of the disciplinary proceedings 
being violative of the principles ofnatura! 
justice. 


15. The learned counsel for the res- 
pondent refers to the decision of the 
‘Supreme Court in Indian Airlines Corpora- 
dion v. Sukkdeo Rail, in support of the 
above submission. In that case an em- 
-ployee of the Indian Airlines Corporation 
who had been dismissed from service 
challenged the order of dismissal on the 
‘ground that it wasin breach of the proce- 
dure leid down in the regulations framed 
‘by the corporation. The Supreme Court, 
after examining a Number of decisions, 
particularly the decision in S. R. Tiwari v. 
District Board, Agra, laid down that there 
were three well recognised exceptions to 
-the general rule under the jaw of master 
and servant where a declaretion that an 
order of dismissal is a nullity cannot be 
given, namely, ‘1) cases of public servants 
falling under Article 309 of the Gonstitu - 
‘tion, (2) cases falling under the indus- 
trial law, and (3) cases where acts of 
‘statutory bodies are challenged for breach 





1. (1971) 1 L.L.J.496 : A.L.R. 1971 S.C. 1828. 
2. (1964) 2 S.C.J. 300: (1964) 3 S.C.R. 55: 
A.L.R. 1964 S.C. 1680. 
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of a mandatory and statutory obligation. 
In that case the Supreme Court approved 
the view of the Allahabad High Court in 
Ram Babu Rathaur v. Life Insurance Corpora- 
tion, and of the Calcutta High Court in 
Life Insurance Corporation v. N. Banerjec?, 
that though a Corporation was a statu- 
tory body the relationship between it and 
its employees was governed by a contract, 
and the law of master and servant, and 
not subject to any statutory obligation. 


16. The learned counsel for the petitioner 
would, however, refer to the following 
passage in the decision of the Supreme 
Court in Sukkdev Singk v. Bhagatram’: 


“ This Court has repeatedly observed 
that whenever 4 man’s rights are affect- 
ed by decision taken under statutory 
powers, the Court would presume the 
existence ofa duty to observe the rules 
of natural justice and compliance with 
rules and regulations imposed by 
statute ” 


in support of his stand that the petitioner 
being an employee under a public Corpo- 
ration is entitled to all the protection 
which pertains to public employment, one 
such protection being the due compliance 
with the principles of natural justice. 
The learned counsel refers to the following 
passage of Lord Wilberforce in Malloch v. 
Abardeen*, dealing with the anomaly 
created by judicial decisions in the area 
of contractual and statutory employ- 
ments :— 


“A comparative list of situations in 
which persons have been held entitled 
or not entitled to a hearing or to obser- 
vation ofrules ofnatural justice, accord- 
ing to the master and servant test, 
looks illogical and even bizarre. A 
specialist surgeon is denied protection 
which is given to a hospital doctor, ə 
University Professor as a servant has 
been denied the right to be heard, a 
dock labourer and an undergraduate 
- have been granted it ; examples can be 
multiplied. Qne may accept that if 
there are relationships in which all 





1. A.I.R. 1961 All. 502. 

2. (1971) 1L.L.J. 1. 

3. 45 Comp. Cases 285 : A.I.R. 1975 S.C. 1331 
at 1341. 

4. (1971) 1 W.L.R. 1578. 
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requirements of the observance of rules 
ofnatural justice are excluded (and I do 
not wish to assume thatthisis inevitably 
so), these must be cOnfined tO what 
have been called pure mester and 
servant cases, ‘1 take it to mean cases 
in which there is no element of public 
employment Or service, no support by 
statute, nothing in the nature of an 
office Or a status which is capable of 
protection.’ 1f any of these elements 
exist, then in my opinion whatever the 
terminology used, and even though in 
some inter partes aspects the relation- 
ship may be called that of master and 
servant, there my be essential proce- 
dural requirements to be observed, and 
failure to observe them may result in a 
dismissal being declared to be void.” 


Itis true, the above passage indicates that 
the requirement of the observance of the 
rules of natural justice can be excluded 
only in cases of pure master and servant 
and not in cases where an element of 
public employment or service is involved. 
But, the judgment of the Supreme Court 
in Sukkdev Singk v. Bhagatram’ however, 
proceeds on the basis that though the 
employees of the statutory corporations 
have a statutory status, they are not ser- 
vants of the Union or the States but are 
entitled to a declaration of being .in 
employment when their dismissal or 
removal is in contravention of statutory 
provisions. Here there are no statutory 
provisions which have been violated. 


17. As already stated, the petitioner has 
been given an opportunity for giving his 
explanation in writing to the authorities 
and also an opportunity to put forward 
his objections to the proposed punish- 
ment though there was no oral enquiry 
preceding 
notice proposing the stoppage of incre- 
ment. l] do not think that an oral 
enquiry is a necessary requirement in all 
disciplinary proceedings irrespective of 
the nature of the charges and the proposed 
punishment. The principles of natura] 
justice are not abstract principles and 
the same have to vary with reference to 
the nature of the charges, the punishment 





"a 


1. (1975) Lab.I.C. 881 : 45 Comp. Cas. 285 : 
AIR. 1975 S.C. 1331. 
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proposed therefor and the rules relating 
to the enquiry. Jn’ this case the rules 
contemplate an elaborate enquiry in the 
case of major penalties and such an ela- 
borate enquiry is not contemplated in 
relation to minor penalties such as stop 
page of increments. The petitioner insist 
that an elaborate enquiry as is contem 
plated in the case of major penalties should 
also be heldin relation to the said minor 
penalty. If under the Service Rules or! 
the terms and conditions of service an) 
ora] enquiry is not contemplated in cases} 
of minor penalties, the minor penalty 
imposed cannot be questioned as violat- 
ing the principles of natura] justice. 


18. In my view, the petitioner has not, 
therefore, made out a case for quashing 
the impugned show cause Notice propos- 
ing stoppage of increment. The writ 
petition therefore fails and it is dismissed. 
There will be no order as to costs. 


S.J. Petition dismissed. 
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IN THE HIGH COURT OF "JUDI- 
CATURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, F. 


Mangilal Gadiya Petitioner® 


J. 


Mahgilala Kesarimat Sewak and. 
another ee Respondents.. 


Civil Procedure Code (V of 1908), Order 20, 

rule 15 and Forms 21 and 49—Suit for dis~ 
solution of partnership and accounts—Suit 

decreed— Decree drafted 1 ot in accordarce with: 
Form No. 21, Civil Procedure Code—Peti- ` 
tion for amendment of the decree— Amendment 
allowed. 


Civil Procedure Code (V of 1908), sections 
151 and 152—Scope. 


Order 20, rule 15, Civil Procedure Code- 
read with Form 21 of Appendix D to the- 
Code makes it clear that in a suit for 
dissolution of partnership, the Gourt- 
which drafts the decree must declare the 
shares also. It isnot necessary to declare 
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the shares in the judgment rendered by 
the Court. When it is proved from the 
pleadings and the evidence that the 
parties have equal shares the decree has 
to be drafted by declaring the shares of 
the parties also. [Para. 5.] 


In the instant case, the Court has failed 
to draft the decree in accordance with 
Order 20, rule 15 and Form 21 of the 
Civil Procedure Code. The mistake com- 
mitted by the lower Court has to be 
rectified only under sections 151 and 152, 
Civil Procedure Code. [Para. 6.] 


Cases referred to:— 


Abdul Razack Sakib v. Abdul Hamid Sait, 
(1950) 2 M.L.J. 282: 63 L.W 759: 
LL.R. (1951) Mad. 228: A.L.R. 1951 
Mad, 406; Bhikhi Lal v. Tribeni, A.L.R. 
1965 S.C. 1935; Nagarainamma v. 
Seetharamammta, A.1.R. 1952 Mad. 237. 


Petition under section 115,Civil Procedure 
Code praying the High Court to revise the 
Order of the Court of the XI Assistant 
Judge, City Givil Court, Madras, dated 
6th September, 1974 and made in 1.A. 
No. 5378 of 1974 in O.S. No. 3782 of 
1967. 


Himmatmal Mardia, for Petitioner. 
A. R. Raja Masilamıni, for Respondents. 


The Gourt made the following 


Orpver.— Ihe plaintiff in O.S. No. 3782 
of 1967 is the revision petitioner herein. 
He obtained a judgment against tbe 
defendants in the suit to the following 
effect : “ Defendants set ex parte. P.W. 1 
examined. Exhibits A-l and A-2 marked. 
Claim proved. Preliminary decree is 
passed with costs as prayed for in (a) and 
(b) ofthe plaint.” In the decree drafted 
for the preliminary decree,the Court below 
has not Stated the shares of the respec- 
tive parties as provided in Form No. 21 of 
the Civil Procedure Gode. Hence, the 
petitioner herein filed I.A. No. 5736 of 
1974 to direct the office to amend the 
preliminary decree, dated 20th October, 
1970 in O.S. No. 3782 of 1967 to be in 
accordance with Form No. 21 of Civil 
Procedure Gode. The Respondents here- 
jn opposed this amendment stating that 
the decree isin accordance with the prayer 
made in the plaint and the plaintiff is 
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trying to fill up the lacuna in the suit in, 


` the guise ofa prayer for amendment of the 


preliminary decree and that the Office is. 
correct in drafting the preliminary decree 
as per the judgment of the Court. The 
respondent further contended that if the. 
‘petitioner herein is aggrieved by the. 
drafting of the preliminary decree he can 
get it rectified either by way of filing an, 
appeal Or a review petition. The Court 
below dismissed the application observing 
that though the plaintiff has stated in the 
body of the plain t that he is entitled to a 
half share in the profit and that he has. 
contributed the entire -principal amount, 
yet he omitted to pray for a declaration, 
respecting his share and that since the 
plaintiff is not willing to amend his, 
prayer the plaintiff has to be content with 
the preliminary decree as it is. 


2. Agerieved by the order of the Court 
below the plaintiff who was the peti- 
tioner in L.A. No. 5378 of 1974 has. 
preferred the above revision petition. 


3. Mr. Himmatlal Mardia, learned coun- 
sel appearing for the petitioner brought: 
to my notice Order 20, read the plaint,, 
written statement and also the affidavit 
filed for the amendment of the decree. 
It is clear from the plaint that the parties: 
viz., the plaintiff and the second defendant 
are having equal shares in the business. 
The prayer in the plaint is for dissolution, 
of partnership taking of accounts and 
appointment of commissioner for the in- 
ventory of the account books, articles 
pledged and other assets of the partnership 
firm. Learned counsel also stated that 
since the defendants remained ex parte a 


judgment and decree was passed as 


prayed for. 


4. It is clear from Order 20, rule 15 
that “‘ where a suit is for the dissolution of 
a partnership, or the taking of partnership 
accounts, the Court, before passing a fina k 
decree, may pass a preliminary decree: 
declaring the proportionate shares of the 
parties fixing the day on which the partner- 
ship shall stand dissolved or be deemed’ 
to have been dissolved, and directing such 

accounts to be taken, and other acts to be: 
done, as it thinks fit.” In Form No. 21 

which isin Appendix D for the purpose 
of drafting the decree itis stated that the: 
decree must declare the proportionate 
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shares of the parties in the partnership. 
Mr. Himmatlal Mardia also po*’nted out 
rule 114 of the Civil Rules of Practice 
and also Form No. 38 as to the drafting of 
the plaints in a suit for dissolution of 
partnership and accounts. He also read 
Form No. 49 to point out how the pleading 
‘should be in such suit. 


5. On the other hand, Mr. Raja Masila- 
mani pointed out that the Court’s Juris- 
diction cannot be invoked under sections 
151 and 152, Civil Procedure Code for 
the purpose of amending the decree. 
“There is absolutely no error, clerical or 
otherwise to invoke the jurisdiction cf the 
Court under section 152. Further when 
the remedy is available for the petitioner 
to file either review petition or appeal, 
the Court’s jurisdiction cannot be invoked 
under section 151, Civil Procedure Code. 
For this proposition he cited the decisions 
in Abdul Razack Sahib v. Abdul Hamid Sait}, 
Bhikhi Lal v. Tribeni® and Nagaratnamma 
y. Seetnaramamma®. L have been taken 
through these decisions and also the 
pleadings in the present case including 
the evidence given by P.W. 1. There is 
absolutely no difficulty from the pleadings 
yand the evidence given by P.W. 1 that 
ithe shares of the plaintiff and the second 
defendant are equal. It is also clear 
jfrom the Civil] Procedure Code and also 
ilfrom Form No. 21 of Appendix D of the 
Code that the Court which drafts a decree 
must declare the shares also. Jt is not 
necessary to declare the shares in the 
judgment rendered by the Court. But 
when it is proved from the pleadings and 
also from the evidence that parties have 
equal shares the decree has to be drafted 
by declaring the shares of the parties also. 
This is a clear case where the Court has 
failed to draft the decree in accordance 
‘with Order 20, rule 15 and Form 21 as 
stated above. The decisions cited by 
Mr. Raja Masilamani, learned counsel for 
-the respondents dealt with cases wherein 
-the statutory rights of the parties had not 
‘been properly considered by the Court. 
In such circumstances it has been held 
that the decree cannot be amended under 





1. (1950) 2 M.L.J. 282 : 63 L.W. 759: I.L.R. 
/ (1951) Mad. 228: A.I.R. 1951 Mad. 406. 
2. A.I.R. 1965 S.C. 1935. 
3. A.I.R. 1952 Mad. 237. 
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Sections 151 and 152, Civil Procedure Code, 
but the remedy lies only by way of appeal 
and review petition. Asfarasthe present 
case is COncerned, it is the duty of the 
Court to draft the decree in accordance 
with Order 20, rule 15, Civil Procedure 
Code and Form No. 21. The mistake 
committed by the Court hasto be rectified 
only under section 15] and 152, Civil 
Procedure Code. No authority has been 
cited contra to this proposition stated by 
me. 


6. Thus, it is clear that the trial Court 
has failed to exercise its jurisdiction vested 
in it by Jaw. In these circumstances, the 
revision petition is allowed. There will 
be no order as to costs. _ 


R.S. Revision petition ¢llowed. 





nee aeee 


IN THE HIGH GOURT OF JUDI- 
GATURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, 7. 
Santhakumari 


a. 


Petitioner” 


Gurumurthy and others 
Respondents. 


Giuvil Procedure Code (V of 1908), Order 43, 
rele 22—Applicability—Remand order by 
Land Tribunal in appeal from order of Autko- 
rised Officer under Madras Act LVIII of 
1961—Jf competent and when. 


No doubt a remand should not be for a 
flimsy ground or without coming to the 
conclusion that the decree of the Court 
below has to be set aside or for allowing 
the party to fill up the lacuna if any, in 
evidence. If the appellate Court in the 
interests Of justice, after setting aside the 
decree of the Court below, wants that a 
remand has to be made, it can do so. 
Normally when the appellate Court can 
invoke the provisions under Order 41, 
rules 24 to 27, Civil Procedure Code to 
dispose of the matter by itself, it is not 
expedient On the part of the Court to 
remand the matter in such circumstances. 
But invoking Order 41, rules 24 to 27, 
Civil Procedure Code is a subjective test 
of the Court dealing with the matter as 
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such the main question that has to be 


considered in a case filed against an order . 


of remand is as to. whether the interests 
of justice require such a remand. 


J 


[ Para, 9.] 


Held, that in the instant case there was no 
error Of jurisdiction to interfere with the 
order of remand passed by the Land 
Tribunal arising out of proceedings under 
Act LVIII of 1961 before the Authorised 
Officer (Land Reforms). [ Para. 12,] 


Cases referred to :— | 


Annamalai v. Narayanaswami Pillai, (1971) 
2 M.L.J. 330 : 84 L.W. 785 : A.I.R. 1972 
Mad. 316; Chinnan Ambalam v. Ramiah 
Maniam, (1968) 81 L.W. 296 ; Kickammal 


v. Kristama Naidu, (1968) 81 L.W. 291 ; 


Athayee v. Skarmugha Goundar, (1965) 2 
M.L.J. 259; H. Venkatachala Iyengar v. 
B. N. Thimmajamma and others, 1959 
S.C.J. 507: (1959) 1 S.C.R. (Supp.) 
426: ALR. 1959 S.C. 443; Thirumalai- 
wany Mudaliar v. Periasami Mudaliar, 
(1951) 2 M.L.J. 532 : A.I.R. 1952 Mad. 
66 ; Butchamma v. Ramasitamma, (1953) 2 
M.L.J. 392; AI.R. 1954 Mad. 191; 
Ramakrishana v. Rangayya, (1954) M.W.N. 
216: A.I.R. 1954 Mad. 783. 


Petition under section 83 of Madras Act 
LVUI of 1961 praying the High Court to 
revise the Order of the Land Tribunal, 
(Subordinate Judge), “Mayuram, dated 
27th September, 1974 and made jin 
L.T.G.M.A. No. 15 of 1973 (M.R.I-117 


(R) NNL (A3), dated 31st December, - 
1972 on the file of the Authorised Officer. 


(Land Reforms), Maynram. ~ -, « 


V. Sridevan and S. Santhanam for V. Sridevan, 


for Petitioner. 
R. G. Rajan, for Respondents.’ 
The Court made the following 


{ 


OrRDER.—The 2nd Respondent, Santha- 
kumari in M.R.J. 117 (R), NNL (A3) 
before the Authorised Officer (Land 
Reforms), Mayuram. is the revision peti- 
tioner herein. Proceedings were taken 
against the revision petitioner and 
Ammani Ammal in respect of the lands 
belonging. to the said petitioner and 
Ammani Ammal. A draft statement was 
published under section 10 (1) of Act 
LVII of 1961. The first respondent 
herein filed objections under section ‘10 (5) 
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of the said Act stating that the lanas 
stated in the objection petition have to 
be excluded from the holdings of Radha- 
krishna Naidu as he happened to be 
a life estate holder. According to the 
objector, the lands mentioned in the 
objection petition are vested in him and 
hence the same has to be deleted from the 
holdings and further - proceedings taken 
in the light of the objections. The peti- 
tioner and the second respondent herein 
contended that the objector has no right, 
title or interest in the property mentioned 
in his objection petition and nothing has 
vested in him. 


2. To understand the case, it is necessary 
to refer to certain.facts of this case. One 
Ramachandra Naidu, had two sons by 
name R. G. Rajan and Radhakrishnan. 
Gurumurthy, the objector is the son of 
R. G. Rajan. Radhakrishna Naidu 
married one Seethalakshmi. She had 
no issues. It is stated by the petitioner 
herein that Radhakrishna Naidu married 
Ammani Ammal and through her he had 
a son by name Ramadurai and two 
daughters by name Santhakumarij and 
Suryakumari. Santhakumari is the peti- 
tioner herein. Ramachandra Naidu and 
his two’sans R. G. Rajan and Radha- 
krishnan originally partitioned the joint 
family property and each one got one- 
third.share. It is steted that Rama- 
chandra Naidu executed 2 wil] in 1928 
itself giving life interest to Radhakrishna 
Naidu and after his life-time his male 
issue has to get the property. The objec- 
tor relied upon a codicil, dated 13th 


` March, 1940 executed by Ramachandra 


Naidu and stated that as per this codicil 
the property. of Ramachandra Naidu has 
to be enjoyed, only by the male issue 
through Seethalakshmi and if there is no 
male issue through Seethalakshmi, the 
objector has to get the property. 


3. The authorised officer, after going 
through the codicils, dated 17th June, 
1928 and 13th March, 1940 and after 
taking into consideration as to whether 
Gurumurthi has gota vested remainder 
over the property as claimed by him in 
his objection petition, held that since all 
these matters have been decided in 
MRI, 37(R), dated 25th November, 1970 
the objector cannot reopen the same point 
Over; again. The authorised officer, 
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holding that Ramadurai is the'legal heir 


of Radhakrishna Naidu and that his right - 


has already been declaredin MR.'1. 37 
(R), dated 25th November, 1970, dismis- 
sed the objection petition. eee 


4. Aggrieved by the order of the autho- 
rised officer, the objector preferred an 
appeal to the Land- Tribunal -(Subordi- 
nate Judge of Mayuram). The Land 
Tribunal found that the partition deed 
between Ramechandra Naidu, . Radha- 
krishna Naidu and R. G. Rajan was not 
before the Court, that necessary parties 
had not been examined by the Authorised 
Officer as contemplated under section 
10 (5) of the Act, that the prior proceed- 
ings referred to by the authorised officer 
have neither been marked in these pro- 
ceedings nor placed before the Court-and 
that without the earlier proceedings before 
the Court, the question of res judicata 
cannot be decided. The Land Tribunal 
also held that the will alleged to have 
been executed by Ramadurai in favour 
of Santhakumari and Ammani Amma! 
had not been produced before the Gourt. 
With these findings, the Land Tribune! 
allowed the appeal by setting aside the 
order of the authorised officer and 
remanded the matter for fresh disposal 
to the authorised officer in accordance 
with Jaw and also in accordance-with the 
observations contained in the judgment 
of the Land Tribunal. 


5. Aggrieved by the said order of 
remand, the petitioner herein has preferred 
the above civil revision petition under 
section 83 of Madras Act, LVIJI of 1961. 


6. Mr. V. Sridevan, the learned counsel 
appearing for the petitioner and also 
Mr. Santhanam, who continued the argu- 
ments on behalf of the petitioner, sub- 
mitted that the present proceedings 
M.R.1.N. 7(R) NNL (AS) are the conti- 
nuation of the proceedings in M.R.I. 37 
(R)/NNL. A.3., dated 13th November, 
1970, that the Land Tribunal should 
have called for all the records anc dis- 
posed of the matter itself, that it 1s the 
duty of the objector to produce evidence 
to substantiate his case and inasmuch’ ashe 
has f2iled to do so, the matter should not 
be remanded in order to enable the objec- 
tor to fill up the lacuna and that as per 
Order 41, rule 23, Civil Procedure Code, 
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the Tribunal ought to have -exhausted 
the! remedies under Order 41, rule 23, 
Civil Procedure Code. The Tribunal 
ought to have exhausted the remedies 
under Order 41, rules 24- co 27, Civil 
Procedure Code, before it had remanded 
the matter under Order 41, rule 23, 
Civil* Procedure Code: 


7. Mr. R. G. Rajan, the learned counsel 
appearing for the first respondent-objector 
submitted that the proceedings in M.R.I. 
37(R) NNL. A.3, dated 18th November, 
1970 have nothing to do with the present 
proceedings, that the petitioner herein 
ought to have produced and marked alk 
the documents she wanted to 1ely upon 
in these proceedings, that since she has 
failed'to doso and since the authorised 
officer has relied upon certain documents 
which are: not before the Court, the 
Tribunal has correctly remanded the 
matter for fresh disposal in the interest 
of rendering justice and that the question 
of invoking Order 41, rules 24 to 27, 
Civil’ Procedure Code, will not arise 
in this case on the facts and circumstances 
of the present proceedings. Mr. R. G. 
Rajan, also contended that there is no 
question of res judicata as such in this case, 
inasmuch as the objector was nota party 
to the previous proceedings. The finding 
as regards res judicata even without mark- 
ing the previous proceedings as exhibit 
in these proceedings, is wrong. 


§. L have been taken through the pro- 
ceedings in M.R.I. 37(R) NNL. A.3., 


‘dated 18th November, 1970 and the pro- 


ceedings in M-:R.I. 117(R) NNL A.3, 
dated 3lst December, 1972. M.R.1. 
37(R) NNL. A3, dated 18th November, 
1970 isin respect of proceedings ‘started 
against the properties in the hands of 
Radhakrishna Naidu, Santhakumari the 
daughter ‘of Radhakrishna Naidu, 
Ammani Ammal, ‘the wife of Radha- 
krishna Naidu, and SeethaJakshmi Ammal 
another wife of Radhakrishna Naidu. 
In that-proceeding, the present objector 
wasnota party. In that proceeding, a 
draft statement under- section 10 (1) was 
finalised stating that Ramadurai is the 
son cf Radhakrishna Naidu and Santha- 
kumari ‘and Ammani Ammal are the 
legal representatives of Ramadurai as per 
the will executed by him. As far as the 


Wj 


Present proceedings are concerned, which 
is M.R.I. 117(R) NNL A.3, dated™'31st 
December, 1972, section 10-(1) notifica- 
tion was made in respéct’of thé lands'in 
question in the name “of: Santhakumari 
_ and Ammani -Ammal. The: objector 
‘Gurumurthy -wanted in his- ‘objection 
petition that the lands stated in his peti- 
tion should be excluded from the holding 
of Radhakrishna Naidu’as he happened 
to be a life estate holder. Thus itis clear 
that the’proceedings now under question 
relate to a portion of the property involved 
in the previous proceedings.: At that time 
when the previous proceedings -were 
taken, Radhakrishna Naidu -was alive. 
But his son Ramadurai died in 1967 itself. 
Hence it is too much for.the petitioner to 
contend that the present proceeding is the 
continuation of M.R.I.' 37(R) NNE. 
A.3., dated 18th November, ‘1970. l'am 
of the view that these two proceedings 
are independent of-each other and it is 
not correct to state that the present pro- 
ceeding is the continuation of the previous 
One. = f 


g. in the light of the above said finding 
of mine, it has to be séen as to whether the 
remand made by the Land Tribunal can 
be agitated in this revision petition. 
Mr. Santhanam, the learned counsel 
appearing for the petitioner ‘cited Anna- 
malai v. Narayanaswami Pillai, wherein 
Venkataraman, J., has held: - Ta 


‘© Where the trial Court has considered 
the evidence adduced. before it and 
come to some conclusion the -appellate 
` Court should not normally remand the 
‘case. The appellate Court should -see 
first whether it cannot dispose ‘of the 
case itself under Order 41, rules 24, 25, 
96 end 27. Only ifit is not possible so 
to dc and it is necessary in the interests 
of justice to -remit the suit, remand 
should be resorted to.” 


” 


From this, Mr. Santhanam, submitted 
that the lower appellate Gourt ought to 


have looked into the documents and if i 


need he ought to have taken further evi- 
dence, both documentary and oral by 
itself and should have disposed of the 
matter instead of remanding the case 


1. (1971) 2 M.L.J. 330: 84 L.W. 785: A.I. 
R.1972 Mad. 316. 
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which will enable the' respondent herein 
to‘fill up:the lacuna, ifany. The learned 
counsel néxt citėd a'decision reported in 
Chinnan’: Ambalam v:'' Ramiak Maniamt, 
wherein Venkataiaman, J., has held that 
the remand should: tiot be made for the 
purpose of enabling the party to let in 
additionalevidenice. The decision further 
states’ that the” appellate -Court before 
remand: must come to’the conclusion that 
the’decree ‘of the Court below has to be 
reversed. "More or léss to-the same effect 
is the decision réported in Achkammal v. 
Kristama Naidu?. Mr. Santhanam. also 
cited Athayee v. Shanmugha Goundar® and 
FT.’ Venkatachala Iyengar v. B. N. Thimma- 
jamma and otkers*, for the proposition that 
the burden is upon the person who pro- 
dounds the will and he ought to have dis- 
charged the said burden. - The appellate 
Court cannot remañd the case in order 
to give an opportunity to the propounder 
of the Willtò let in evidence to substantiate 
the genuineness of the Will. Butchamma 
v." Ramasitamma’, is a decision for the 
proposition: that for mere taking of addi- 
tional evidence a -case-should not be 
rémanded by the appellate Court. More 
or less to the same effect are the decisions 
reported in Ramakrishna v. Rangayya® end 
Thirumalaiswami ` Mudali v. Periasami 
‘Mudali?.- Order 43, rule 23, Civil Pro- 
cedure Code, 2s per Madras Amendment 
reads : ʻi . 

«Where the Goúrtmrhoow f se decree 
-an appeal is'preferrëd has disposed of 
the suit upon a-preliminary point and 
when the appellate Court in reversing 
or setting aside the decree under appeal 
-- considers it necessary in the interests 

“of ‘justice to remand the case, the ap- 
`- pellaté Court may by order remand the 
- case; and may further direct what issue 
or issues shall be tried in the case so 
remanded and shall send'a copy of its 
judgment and ordet to the Court from 
whose decree the appeal is preferred, 
with -directions to:‘re-admit the suit 





(1968) 81 L.W. 296. 
(1968) 81 L.W. 29P. 
(1965) 2 M.L.J. 259. 
1959 S.C.J. 507: (1959) 
426; A.L.R. 1959 S.C. 443. - : 
5. (1953) 2M.L.J:392: A.I.R/1954 Mad. 191- 
' 6.. (1954) M.W.N.216 : A.I.R. 1954 Mad.783 . 
7.- : 1951) 2 M.L.J-532:A.1.R. 1952 Mad. 66. 
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under its original number in the register 
of civil suits, and proceed to determine 
the suit; and the evidence (if any) 
recorded during the original] trial shall, 
subject to all just exceptions, be evi- 
dence during the trial after remand.” 


o doubt, the remand should not be for 
a flimsy ground or without coming to the 
nclusion that the decree of the Court 
below has to be set aside or for allowing 
the party to fill up the lacuna as pro- 
pounded in the decisions referred above. 
If the appellate Court, in the interests of 
justice, after setting aside the decree of the 
Court below, wants that a remand has to 
«be made, it can do so. Normally when 
ithe appellate Court can invoke the provi- 
sions under Order 41, rules 24 to 27, Civil 
{Procedure Code, to dispose of the matter 
by itself, it is not expedient on the part 
jof the Court to remand the matter in such 
circumstances. But invoking Order 41, 
rules 24 to 27 Civil Procedure Gode, is a 
subjective test of the Court dealing with 
the matter and as such the main question 
that has to be considered in a case filed 
jagainst the order of remand is as to 
jwhether the interests Of justice -requires 
such a remand. 
10. Mr. Rajan, the learned counsel 
appearing for the respondent-objector 
pointed out various provisions of the Land 
Reforms Act and the action to be taken 
by the authorities concerned. Section 
8 deals with the furnishing of return by 
a person holding land in ex:zess of 15 
standard acres. Section 9 deals with the 
collection of information and section 10 
deals with the preparation and publica- 
tion of draft statement as regards land in 
excess of the ceiling area and objection is 
called for under section 10 (5) of the Act 
and finally section 12 provides for the 
publication of final statement. In the 
present case, it is only at the stage of 
section 10 (5) of the Act the objector came 
forward with the present objection. Thus 
itis clear that there cannot be two section 
10 (1) notifications in one proceeding 
unless such a notification is made after 
remand by the higher authority. Hence 
to say that the proceeding in M.R.I. 117 
(R)NNL. A.3,, dated 31st December, 
1972 isthe continuation of the proceedings 
in M.R.I. 37(R) NNL. A.3., dated 18th 
November, 1970 cannot be sustained. 
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The Tribunal in the interest of justice, 
thought that the authorised officer ought 
to have taken on fije the documents 
referred and also the previous proceedings, 
before it gives any finding in favour of or 
against the objector concerned. On the 
other hand, the authorised officer seems 
to have assumed certain things on the 
basis of certain records which are not 
before the officer. In the absence of 
such records, the Tribunal thought it 
fit to set aside the order of the authorised 
officer and remand the matter for 
fresh disposalin accordance with law and 
in the light of the observations made by 
the appellate authority. 


141. Mr. Rajan also pointed out that 
the present revision is filed under section 
83 of the Land Reforms Act. Under 
section 78 of the Land Reforms Act, 
the Land Tribunal has power to remand 
a case. The provisions of the Code of 
Civil Procedure, will apply to the cases 
pending before the Land Tribunal. Since 
section 83, which is the section that 
enabled the petitioner to file this revision 
petition before this Court, specifically 
states that the disposal of the revision 
will be on the basis of section 115 of the 
Code of Civil Procedure, Mr. Rajan 
states there is no question of jurisdiction 
as such involved in this case to interfere 
with the order of remand, made by the 
Land Tribunal. 


12.. On the facts and circumstances of 
the present case, I am of the view that 
the Tribunal, in the interest of justice, 
has correctly remanded the matter to 
the authorised officer. Further, I do 
not find any error of jurisdiction as such 
to interfere with the order of remand 
passed by the Tribunal. In these circum- 
stances, this civil revision petition is 
dismissed with costs. 


R.S. 


———— Revision petition 
dismissed. 


TW] 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S, Mohan, J. 


S. Ramaswami Gounder ... Petitioner* 
Ve 


M. Pattabhiraman Chettiar 
. Respondent. 


Tamil Nadu. Buildings (Lease and Rent 
_ Control) Act (XVIII of 1960), section 10 (3 

—Petiiton for eviction by purchaser of build- 
ing—Personal use and occupation after 
demolition and  reconstruction—Agreement 
between seller and tenant to extend the lease up to 
31st January, 1972—Agreement not registered 
—Sale ef building on 19th January, 1970 
—Purchaser entitled to evrct-—Agreement to be 
enforceable ought to kave been registered, 


Transfer of Property Act (IV of 1882), sec- 
tion 53-A— Part-performance doctrine inapplic- 
able. 


The previous landlord of a building 
agreed with the tenant to renew 
the lease for a period of three years 
which would come to an end on 3ist 
January, 1972. But this agreement was 
not registered. The building was sold 
on 19th January, 1970 and the purchaser 
filed an application for~eviction on the 
ground of demolition and reconstruction. 
This was dismissed by the Rent Controller 
onthe ground of the agreement being 
subsisting and was confirmed’ on appeal. 


Held on revision: 


Unless there was a registered agreement 
whereby specific leasehold right was 
conferred, it would be futile on the part 
of the tenant to contend that his rights 
asa tenant would remain unaffected. 
Merely acting on the unregistered agree- 
ment does not in any way mean that the 
tenant’s right would remain secured for a 
further period of three years. Acting 
would only amount to this, that the 
tenant was holding over from ‘month to 
month, after the efflux of the earlier 
registered agreement. If really the parties 
wanted to secure their rights so as to be 
enforceable as against the new purchaser 
who has been held to be a bona fide 
purchaser for value, there ought to have 
eo 
*C,R.P, No. 1678 of 1975. 11th March, 1976. 


RAMASWAMI GOUNDER J, PATTABHIRAMAN OHETTIAR (Mokan, F.) 


437 


been a registered agreement. 


— 


[ Para, 4.1 


The doctrine of part-performance cannot 
be, availed of in this case since the rights 
as a lessee are not. enforceable on the 
ground of the tenant having performed. 
his part of the contract. 

[Para. 5.} 


The question relating to part-performance. . 
falls into insignificance inasmuch as the 
tenant was only holding from month to 
month; therefore there is no question 
of any: part-performance. 

| [Para. 5.} 


Section 10 (3) (d) of Act (XVIII of 
1960) contemplates a valid enforceable 


agreement which here is not the case. 
fs [Para. 6.} 


~ > 


Cases referred to:— 


R.M. Mehta v. Hindustan Photo Films 
Mfg. Company, (1976) 1M.L.J. 115: 89 
L.W. 19; Delhi Motor Company v. U. A. 
Basrurukar, (1968) 2 S.C.J. 614: (1968) 2 
S.C.R. 720: (1968) 1 S.C.W.R. 953: 
A.I.R. 1968 S.C. 794; Baldso Singk v. 
Udal Singh, ATR. 1921 All. 248; Damodar 
Prasad v. Masoodan Singk, A.I.R. 1928 
Pat, 89. 


Petition under section 25 of the Madras 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960), as amended by Act 
(XXIII of 1973), praying the High Court 
to review the order of the Court of the 
Appellate Authority, Sub-Judge, Tiru- 
chirapalli, in C.M.A. No. 285 of. 1972, etc. 


T R. Rajagopalan and T. R. Rajaraman, 
for Petitioner. 


R. Gopalaswami Iyyengar for C. Vasudevan 
and T. S. Skandakumar, for Respondent. 


The Court made the following 


ORDER:—The landlord is the revision 
petitioner before me. ` He purchased door 
No.. 303, Jawahar Bazaar, Karur (a non- 


‘residential building) and adjacent door 


No. 304, under Exhibit A-7, dated 19th 
January, 1970, for valuable consideration 
from one S.V.M.M. Mohammed, with 
the object of demolishing and reconstruct- 
ing it into a single unit and to carry on 
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his business. The respondent in this civil 
revision petition was a tenant of door 
No. 303 from its previous owner on a 
monthly rental of Rs. 40. Though the 
two shops are structurally different, they 
‘constitute a single building. Immediately 
after his purchase, he informed the tenant 
to vacate, but his request was not complied 
with. Hence the petition for eviction on 
the ground of personal use and occupation 
and his requirement as bona fide. The 
contest by the tenant was that he had 
been in the schedule premises for about 
40 years and the purchase by the land- 
lord was with the full knowledge ofthe 
tenancy rights. Originally there was-an 
agreement under Exhibit B-3, dated 2nd 
February, 1966, which was ‘for a period 
Of three years. Thereafter, the previous 
landlord, viz., the vendor of the present 
revision petitioner (S.V.M.M. Moham- 
mad) and the tenant (the present respon- 
dent) agreed to have the tenancy renewed’ 
for a period. of three years and have a 
registered deed executed. As- per the 
terms of that agreement, the lease would 
come to an end only by 31st January, 
1972, and till then the eviction was’ not 
possible. ` The Rent Controller dismissed 
the eviction petition holding that the 
requirement of the landlord was not bona 
Jide and in any event, there was a valid 
and subsisting ' agreement from’ {st 
February, 1969 to 31st January, 1972, and 
during the subsistence of that agreement, 
the petition for eviction was not maintain- 
able. Against that order, the landlord 
(present revision petitioner) „preferred an 
appeal to the Principal Subordinate Judge 
of Tiruchirappalli who, in C.M.A. No. 
285 of 1973, confirmed the dismissal of 
the eviction petition. Aggrieved by the 
same, the present revision petition hag 
been preferred. , 


x 


2. Mr. T.R. Rajagopalan, learned coun” 
sel for the revision petitioner, raises the 
following points before me. The Courts’ 
below have erred in holding that the un- 
registered agreement entered into between 
the parties, viz., S.V.M.M. Mohammad 
and the tenant-( present respondent herein) 
agréeing to renew the lease for a further 
period of thrce years would amount to a 


subsisting lease and that on that score, the. 


petition for eviction was not maintainable. 
According to the learned counsel, if really- 
there was to. be an enforceable lease as 
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against the bona fide purchaser for value like 
the present revision petitioner, there ought 
to have been a registered deed. In the 
absence of the same, it cannot be said that 
any agreement would be binding upon the 
present revision petitioner. ‘The resultant 
position would be that the tenant would 
be holding over from month to month and 


‘the notice of termination issued: would be 


valid. In support of his submission, the 
learned counsel relies on a decision 
reported in R.M. Mehta v. Hindustan Photo 
Films Mfg. Co.1. The next submission 
of the learned counsel is that section 53-A 
of the’ Transfer of Property Act (the 
doctrine’ of part-performance) cannot be 
invoked in a case of this character because 
the ‘tenant’s right’s were sought to be 
pressed into service only under an unregis- 
tered lease and it is net open to him to 
claim such right. In support of this sub- 
mission, reliance is placed on Delhi Motor 
Co. v. U.A. Basrurukar?, 


g. In reply to these submissions, Mr- 
R. Gopalaswami Iyengar, learned counsel, 
appearing for the  respondent-tenant, 
argues that having regard to the impera- 
tive language of section 10 (3) (d) of the 
Tamil Nadu Act (XVIII of 1960), the 
petition was not maintainable, as rightly 
held by the Courts below. According to 
him, for mere want of registration, it 
cannot be held that there was no enforce- 
able agreement for two reasons. Sec- 
tion 10 (3) (d) does not require a regis- 
tered agreement. Even otherwise, for 
want of registration, the rights of a lease 
cannot become unenforceable especially 
when it has been acted upon by payment 
of rent till 19th January, 1970, between 
the two parties to the agreement, uiz., the 
previous landlord (S.V.M.M. Mohammad) 
and ‘the present respondent (tenant). 
This apart, it is open to the tenant to 
avail himself, of the doctrine of part-per- 
formance which is put up in defence to 
disable the landlord from seeking an evic- 
tion and thereby dispossessing the tenant. 
Support is sought to be derived for these 
submissions from the rulings reported in 





1. (1976) 1 M.L-J. 115:89 L.W. 19. 


2, (1968) 2 S.G.J. 614: (1968) i S.C.W.R- 
953: (1968) 2S.C.R.720: ALR. 1968 S.C. 794. 


`‘ 


iT] 


Baldeo Singh v. Udal Singh? and Damoda™ 
Prasad v. Masoodan Singh?®., 


4. In this case, undoubtedly, Exhibit 
B-3, the registered lease agreement was 
operative between 2nd February, 1966 
and 2nd February. 1969. On ist 


February, 1969, it was agreed between . 


the previous landlord, viz., S.V.M.M. 
Mohammad and the tenant that the 
lease shall be further renewed for a 
period of three years. This agreement, 
according to the lower appellate Court, 
was not a concocted one. That may be 
so. But thé real question is, whether the 
parties contemplated a registered agree~ 
ment and if that was not executed, 
whether it would be open to the tenant 
to put forth his right as a tenant on the 
ground that for want of registration his 
rights cannot be denied. In my view, 
unless there was a registered agreement 
whereby specific leasehold right was con- 
ferred, it would be futile on the part of 
the tenant to contend that his rights asa 
tenant would remain unaffected. What 
was agreed to between the parties was 
only toconfer a further right of tenancy. 
Where such further rights were not con- 














ment it does not in any way. mean that 
fhis right would remain secured for a 
further period of three years. Acting 
would only amount to this, viz., after the 
efflux of the agreement, Exhibit B-3, the 
tenant was holding over from month. to 
month in which event, he is bound to pay 
rent and itis opento the landlord to 
accept. Ifthat be the position, where a 
notice of termination had been. given, 
which notice was otherwise valid, certainly 
there was a proper termination of the 
jtenancy. If really the parties wanted to 
secure their rights so as to be enforceable 
‘as against the new purchaser who has 
tbeen held to be a bona fide purchaser for 
;value, there ought to have been a regis- 
tered agreement. The learned counsel for 
the revision petitioner, Mr. T. R. Raja- 
‘gopalan, is therefore correct in his submis- 
sion. The judgment of Ismail, J., reported 
in R.M. Mehta v. Hindustan Photo „Films 
Mfg. Co.* is clear on this aspect. There, 


the learned Judge has held that where the , 





1, ALR. 1921 Al. 248. er 
2. ALR. 1928 Pat. 89, a. 
3. (1976) 1 M.L:J. 115; 39 L.W.19. °>- 
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rights of lease are agreed to be renewed, 
such renewal will have to be by. means of 
a registered instrument, if it were to 
exceed a period of one year. In this 
‘case, since. it was for more than a period 
of one year, it has to be by means of a 
registered instrument. 


5. Neither the decision in Baldeo Singh v. 
Udal Singh? nor Damodar Prasad v. 
Masoodan ‘Singh? is of any assistance to 
the tenant (r.spondent) Baldeo Singh v. 
Udal Singh*- lays down— 


‘‘Where'an agreement has been acted 
upon and parties have enjoyed benefit 
thereunder, neither party can be 
allowed 'to resile from the agreement 
although it may be unregistered ” 


That case related to a‘family arrange- 
ment which, under law, does not require 


‘registration. . Besides that, as pointed out 


earlier; the parties acting upon the 
unregistered agreement in this case was - 
only as a tenant from month to month. 
Damodar Prasad v. Masoodan Singh,® lays 
down— ~ 


`- © Eyer if the régistration of a Jease deed 


be invalid, -the tenancy can be proved 
otherwise without proving the written 
lease which may be inadmissible for 
want of registration”. 


“The tenancy can also be proved by 
the doctrine of part-performance”’. 


The doctrine of part-performance. cannot 
be availed of in this case, since as laid 
down by the Supreme Court in Delhi 
Motor Go. v. U.A. Basrurukar® the rights as 
-a Jessee are not enforceable on the ground 


_of the tenant having performed his part 
‘of the contract 


To my mind, the ques- 
tion relating to part performance falls 
into insignificance if this position is noted, 
viz., that the tenant was only holding 
over from month to month, Therefore, 
there is no question of any part-perform- 
ance. E 


6.- Iam unable to agree with the con- 
tention-of the learned counsel for the 
respondent, Mr. R. Gopalaswami Iyengar, 

1. ALR. 1921 All, 248. 

2. A.I.R. 1928 Pat. 89. _ 

3. (1968) 2S.G.J.-614: (1968) 1 S.C.W.R. 


~ 953: (1956) 2'8.C.R. 720: A.LR. 1968 S.C. 794, 
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that section 10 (3) (4) would bea bar in 
this case and that section takes in! any 
agreement. t 
much into the section. That section 
contemplates a valid enforceable agree- 
ment, which I have found here is not the 
case. In this view, disagreeing with the 
Courts below, I hold that the landlerd is 
entitled to an order of eviction. Accord- 
ingly the revision petition will stand 
allowed. The tenant will have six months 
time from today to hand over vacant 
passession. I make no order as to costs. 


SJ. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao, F. 


Petition allowed. 


A. Palaniappa Maniyagar .. Petitioner” 
o. 


: Andiappa Maniyagar and others 
©.. Respondents. 


Civil Procedure Code (V of 1908), Order 
23, rule 3—Petition under—Gourt direction 
that it may be posted along with the suit— 
Not proper. 


Under Order 23, rule 3, Civil Procedure 
Code, the Court was bound to see whether 
the allegation of the parties that the suit 
had been adjusted wholly or in part by 
any lawful agreement or compromise, 
was true or not, 


[Para. 1.) 


In the instant case, the parties had 
filed a petition under Order 23, rule 3, 
Civil Procedure Code. But the Court 
directed it to be posted along with the 
suit. 


Held: on revision: 


The lower Gourt mis-directed itself when 
it refused to decide the question of adjust- 
ment in the petition under Order 23, 
rule 3, Civil Procedure Code, and 


Sayer ————— ee 
*C.R P. No. 1223 of 1973, -~ 
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directed the same to be posted along with 
the suit. 
[Para. 1.} 


The order of the Court below was set 
aside and the matter remitted to the 
District Munsif*s Court to decide on the 
evidence already on record whether the 
satisfaction pleaded or the adjustment 
put up was true or not. , 

[Para. 2.} 


Petition under section 115 of Act (V of 
1908) praying the High Court to revise 
the order of the Court of the District 
Muisif (Principal), Dharmapuri, dated 
21st October, 1972 and made in I.A. 
No. 96 of 1972, in O.S. No. 444 of 1959: 


T. R. Rajagopalan, for Petitioner. 


S. Nainar Sundaram, for Respondents.7 to 
14. : 


The Court made the following 


OrbDER:—The lower Court misdirected: 


‘itself when it refused to decide in a peti- 


tion under Order 23, rule 3, Civil Proce- 
dure Code, and directed the same to b 

posted along with suit. Under Order 23, 
rule 3, Civil Procedure Code, the Court 
is bound to see whether the allegation of 
the parties that the suit has been adjusted 
wholly or in part by any lawful agree-} 
ment or compromise, is true or not. `. 


2. In the instant case, the parties not 
only filed a compromise memo. but let in 
evidence to show that there was an adjust- 
ment outside the Court which was in. 
pursuance, of a lawful agreement. The 
Court is bound to enquire into it and 
find whether the adjustment as claimed 
is true or not. If it is so satisfied, it 
shall record the compromise and pass a 
decree in “terms thereof. There is of 
course, no indication in Order 23, rule 3, 
Civil Procedure Code, as to what has to. 
be done by the Court when it is not 
satisfied that there was such an adjust-- 
ment as pleaded. Obviously, if the 
Court after enquiring into such petition 
for recording compromise is satisfied that: 
there was no such adjustment and that 
there was no lawful agreement or compro- 
mise from which the alleged adjustment 
could be said to flow from, then it has 
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the jurisdiction to dismiss the said peti- 
tion. In any event, the Court has to 
pass an order on the said petition and 
make a decision thereon, the failure of 
which amounts to non-exercise of juris- 
diction. The Court ought not to have 
posted the petition along with the suit 
but ought to have decided the same. In 
this view the order of the Court below 
is set aside and the matter remitted to the 
District Munsif’s Court, Dharmapuri, 
for the Court to decide on the evidence 
already on record whether the satisfaction 
pleaded or the adjustment put up is true 
or not No costs. If it is satisfied that 
there was no such adjustment, it shali 
proceed with the old suit and dispose of 
the same before September, 1976. 


SJ. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Petition allowed. 





PRESENT :—K, Veeraswami, C.F. and 
S. Suryamurthy, F. 
Bherumal Hotchand .. Appellant.” 


v. 
P.V. Gandhi and others.. Respondents 


Presidency Towns Insolvency Act (III of 1909), 
section 56, 9 (c)—Transfer by insolvent of 
stock-n-trade in favour of guarantor—Transjer 
made within ten days before application for 
adjudication—T ransfer liable to be set aside as 
Jaudulent preference as against Official Assignee. 


The insolvent firm was dealing in textiles 
and ran into debts. It transferred its 
stock-in-trade to its guarantor on 7th 
August, 1971. On 16th August, 1971 one 
of the creditors of the firm filed an appli- 
cation for adjudication of the firm as 
insolvent under section 9 (4) and (d) of 
the Presidency Towns Insolvency Act, 
and it was adjudicated an insolvent on 
Ist December, 1971, under section 9 (c), 
declaring the transfer made by it as frau- 
dulent preference and void under section 
56 as against the Official Assignee. 


On appeal by the guarantor, 


Held: There could be no doubt that the 
transfer was hit by section 56. 
[ Para. 2.] 





*O,S.A. No, 59 of 1971. l 
gth February, 1976. 


M LJ—56 


BHERUMAL HOTCHAND 0. P.V. GANDHI (Veeraswamt, C.F.) 
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All the facts required for the application 
of section 56 read with section 9 (¢}. 
were satisfied. The lower Court was.. 
therefore, right in setting aside the trans- 
fer as fraudulent preference and void as 
against the Official Assignee. 

[ Para. 6.} 


Case referred to:— 


Lakshman Chettiar v. Jayarama Chettiar, 
(1971) 2 M.L.J. 292: 84 L.W. 494: A.I. 
R. 1972 Mad. 34. 


Appeal under Clause 1, Letters Patent 
against the order of Palaniswami, J., in 
I. P. No. 56 of 1971. 


R. Krishnaswami, for Appellant. 
The Official Assignee, for 6th Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswami, G.j.—The appellant herein is 
a guarantor and transferee of the stock-in- 
trade and business of the insolvent 
Messrs. Gitanjali, a firm of partnership. 
The firm was dealing in textiles and it 
ran into debts. It had an overdraft 
account with the Bank of India. The 
eventual balance found due to the bank 
from the insolvent as on 7th August, 
1971, was found to be Rs. | lakh. The 
firm also had other debts, its total 
liabilities approximately amounting to 
Rs. 3,38,015. On 7th August, 1971, the 
insolvent transferred its entire assets. 
consisting of the stock-in-trade and the 
business in textiles to the appellant for 
a consideration of Rs, 1,12,000. Out of 
this consideration, the appellant retained 
with himself a sum of Rs, 1 lakh for 
payment to the Bank of India and the 
balance of Rs. 12,000 he paid to the firm, 
which the managing director of the firm 
utilised for his own personal purposes. 
One P.V. Gandhi, one of the respondents. 
before us filed a petition on 16th August, 
1971, for adjudicating the firm as insolvent 
under section 9 (b) and (d). Actually it 
was adjudicated as an insolvent on lst 
December, 1971, but this wasin effect 
done under section 9 (c), the Court hold- 
ing that the transfer was a fraudulent 
preference and should be deemed under 
section. 56 to be fraudulent and void as 
against the Official Assignee. 
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2. The only question before us is whether 
the transfer, in the circumstances mention- 
ed by us, could be regarded as fraudulent 
and as one hit by section 56. It seems 
to us that there could be no doubt that 
the transfer 1s so hit. 


3. In Lakshman Chettiar v. Fayarama 
Chetttat* which was concerned with section 
53 of the Transfer of Property Act, this 
Court pointed out that where a debtor 
has several creditors and some property, 
and if he transfers the property to one of 
the creditors without any further circum- 
stances appearing, that might be a 
preference, but it could not be said to be 
a fraudulent preference; normally, it is 
not improper for a debtor to prefer his 
creditor among the many in order to 
discharge his debt by transfer of property ; 
in order to make a transfer a fraudulent 
one, there should be something more than 
mere preference and the facts must 
establish that the preference is a fraudulent 
one. 


4. That principle might apply if section 
Y (c) of the Presidency Towns Insolvency 
Act stood by itself, because that section 
merely speaks of fraudulent preference. 
But section 56 which deals with avoidance 
of preference in certain cases lays down, 
when a transfer shall be regarded as a pre- 
ference and a fraudul nt preference which 
will be yoid against the Official Assignee. 
Any transfer, when made by a person 
unable to pay his debts as they become 
due is with a view of giving the transferee 
a preference over the other creditors; such 
transfer, if such person is adjudged 
insolvent ona petition presented within 
three months after the date of such transfer 
will be deemed fraudulent and void as 
against the Official Assignee. 


_ 5. The language of the section admits of 
no doubt whatever. If the facts fall 
within the compass of the section, no 
discussion or speculation is called for to 
find whether the transfer isa fraudulent 
preference, void in its effect. 


6. In the instant case, the transfer was 
on 7th August, 1971. The adjudication 
of the insolvent made on Ist December, 
1971, relates back to 16th August, 1971, 





1. (1971) 2 M.L.,J. 292: 84 L.W. 494: A.1.R 
1972 Mad. 34, 
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the date of presentation of the petition 
for adjudication. The insolvent hada 
number of debts, one of them being due 
to the Bank of India. The guarantor 
also wasan obligee so far as the insolven! 
was concerned. All the facts, therefore, 
required for the application of section 56, 
read with section 9 (c) are satisfied. The 
learned Judge was, therefore, right in set- 
ing aside the transfer as fraudulent pre- 
ference and void ag against the Official 
Assignee. 


4. The appeal is dismissed with costs. 
We are informed that the appellant 
pursuant tothe interim order of this 
Court has deposited with the Official 
Assignee a sum of Rs. 1,57,000. The 
guarantor will, of course, stand on line 
for rateable payment before the Official 
Assignee on proof of his debts to his 
satisfaction. 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Appeal dismissed. 


Present:—K. Veeraswami, C.F. and 
S. Natarajan, 7. 
Sri Gopaldas Dwarakadas Family 


Trust: Estate, Trichi, by its Managing 
Trustee, Srirangam `. Appellant* 


U. 


The State of Tamilnadu, by the 
Secretary to Government, Revenue 
Department, Madras-9 and anotker 

Respondents. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVII of 1961), Rule 
3—Trust—Service of notice —Service on 
managing trustee sufficient notice — Service on 
each trustee not essential. 


Wherever a statute provides for service 
of notice, it is not a technicality but one 
of substance and whether a notice has 
been sufficiently served is to be decided 
in the light of the facts of each case. 
Whereas in the instant case ceiling on 
land was the subject and a trust is 


*W.A. No. 30 of 1974. 
llik September, 1975, 


\ 


i] 


nvolved, obviously service could be 
effected on the-trust by serving the notice 
on the managing trustee who does repre- 
sent the trust even under the provisions of 
the scheme relating to it as in him the 
management is vested.or in each of the 
trustees. Service on cach of the trustees 
however is not essential for constituting a 
proper or sufficient service. The mana- 
ging trustee having appeared and objected 
that he had no notice, it was obvious that 
he had notice of the proceeding and the 
-whole purpose of the notice was served by 
his conduct that way. 


5 | [ Para. 3.] 


Appeal under Clause 15, Letters Patent, 
against the order of Ismail, J., dated 8th 
October, 1973, in W.P. No. 585 1972. ` 


K. G. Rajappa, for Appellant. SS (a ag 
The Government Pleader, for Respondent. 


The order of the Court was made by 


Veeraswami, C.F#.—The appeal is from an 
order of Ismail, J., who dismissed zn limine 
the appellant’s petition under Article 226 
of the Constitution of India. Proceedings 
were initiated under the provisions of the 
Tamil Nadu Land Reforms (Fixation of 
‘Ceiling on Land) Act of 1961 The 
appellant is a trust, Sri Gopaldas 


Dwarakadas Family Trust Estate, repre- 


sented by its managing trustee. This is 
governed by a scheme of management 
settled by Court. Section 10 of the Act 
relates to the preparation and publication 
of draft statement as regards land in 
excess of the ceiling area.’ Sub-section 
(5) of the section: lays down the proce- 
dures as to publication of the draft state- 
ment and service thereof on the persons 
concerned, the tenants, creditors and 
all other persons, who, in the opinion of 
the authorised officer, are interested in 
the land in which such draft statement 
‘relates. The service will require certain 
things to be done with which aspect we 
are not at the moment concerned. The 
tule corresponding to service is rule 8, 
which prescribes the manner of service of 
notice or order under the Act or the Rules, 
Clause (a) prescribes the mode of service 
on any company, society or association 
of individuals; whether incorporated or 
not, and then proceeds to name the 
officer or person on whom notice will 
have to be served. The other clause, 


GOPALDAS DWARAKADAS 23 STATE OF TAMILNADU (Vieeraswami, CF.) 
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which is relevant, is Clause (d) dealing 
with service in the case of an individual 
person. In that case, service will be by 
delivering or tendering the notice or 
order to the person concerned or his 
counsel or authorised agent, or by deliver- 
ing or tendering the notice or order to 
some adult member of the family; ar by 
sending the notice or order to the person 
concerned by registered post ‘acknowledg- 
ment due; or if none of those modes of 
service is practicable, then service by 
affixture is permitted. ‘Authorised agent’ 
is also defined in the rules as a person 
holding a power of attorney authorising 
him to act on behalf of his principal or 
an agent empowered by written authority 
under the hand of his principal. The 
managing trustee of the appellant trust 
says that he had not been served in 


` accordance with rule 8. But, the records 


which were summoned up to this Court 
show that the managing trustee, who now 
represents the appellant trust, as a matter 
of fact, appeared before the concerned 
authority and raised objection of there 
having been no notice to him. The 
records also show that notice was served 
in the office of the trust. Ismail, J., 
thought that there was: no substance in 
the objection as to no notice, and on that 
view he dismissed the petition of the 
appellant in limine, as already mentioned. 


2. We. are of the same opinion. Mr. 
Rajappa, counsel for the appellant, 
strongly urges that since there are more 
than one trustee, service will have to be 
done on every one of them, and in this 
case there was not even service on the 
managing trustee. He would add that 
gervice on the office of the trust would 
not Þe sufficient in view of the terms of 
the provisions of- the - Act and the rule 
above cited. Our attention was directed 
by counsel to certain passages in Lewin 
on Trust to show that in the case of a 
trust represented by a number of trustees 
in whom the property is vested, each of 
the trustees will have to be served and 
his objection in each case will have to 
be considered. But the passages also 
show that this is not an inflexible rule. 


å. Whereever a statute provides for 
service of notice, it is not as a ritual, 
but itis intended to.draw the attention 
of the person interested or concerned in 
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the proceeding, so that he could have 
his say either in writing or in person, as 
the case may be, in accordance with the 
statutory or other rule having the force 
of law. The whole purpose of notice is 
toinform the person or persons concerned 
and allow him or invite him to defend 
himself or themselves if they are so 
minded. It is, therefore, nota technicality 
but one of substance and whether notice 
has been sufficiently served is to be 
decided in the light of the facts of each 
case. Where, as in this case, ceiling is 
the subject and a trust involved, obviously 
service can be effected on the trust by 
serving the notice on the managing 
trustee, who does represent the trust even 
under the provisions of the scheme, as in 
him the management is vested or in each 
of the trustees. We must, however, point 
out that service on each of the trustees 
is not essential for constituting a proper 
or sufficient service. The managing 
trustee, having appeared and objected 
that he had no notice, it is obvious that 
he had notice of the proceeding and the 
whole purpose of the notice was served 
by his conduct that way., Instead of 
saying that he had no notice served on 
him, which was only a formality, he 
should have raised his objection in rela- 
tion tothe draft scheme. The objection 
that is now taken, in view of his conduct, 
appears to us be frivolous and he has only 
wasted the funds of the trust by coming 
to this Court which again shows that he 
is fully alive to the draft scheme. The 
petition under Article 226 of the Cons- 
titution, im cur opinion, was, therefore, 


rightly dismissed. The appeal fails and ` 


is dismised with costs. Counsel’s fee, 


Rs. 100, 
S.J. 


——-——— Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao and 
S. Ratnavel Pandian, J}. 

P. Somasundaram Appellant® 
D. 

K. Rajammal Respondent. 


Indian Succession Act (XXXIX of 1925), 
section 119-——W1]]—Construction—Grant af 
life interest followed by an absolute estate— 
Vesting-of absolute estate whether takes place 
immedi atety on the death of testator—Interest. 
vested and not contingent. 


S made a will, dated 27th April, 1913, 
bequeathing a life interest in favour of 
P, Gand VY and after their lifetime V 
and her heirs were to get their properties. 
absolutely. P died on 11th February, _ 
195] and Cdied on 20th July, 1955. V 
had made a will dated 23rd February, 
1949, in favour of the defendant. The 
plaintiff challenged the validity of the 
will on the ground that V had no vested 
interest in the properties during the life- 
time of P and C. 


Held, There could be no vacuum or 
interregnum where there was a life estate 
followed by an absolute estate, because 
the absolute estate must vest somewhere. 
In this case, what was deferred was only 
the possession of the entire properties in 
favour of V and not the vesting of the 
properties. Under section 119 of the 
Indian Suceession Act, the vested interest 
in the suit properties had devolved on 
Von the death of the testator subject to 
the charge for maintenance in favour of 
herself, P and C, which charge of main- 
tenance would not suspend the vesting of 
the properties of the legatee V. 

[ Para. 7.4] 


An interest is said to be vested when it 
is not subject to any condition precedent, 
when it is to take effect on the happening 
of an event which is certain; whereas an 
estate is contingent when the right to 
enjoyment depends upon the happening of 
an uncertain event which may or may not. 





*Appeal No. 522 of 1970, 
29th November, 1974. 
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happen. In this case, since the death of 
P and C were certain, V~ had acquired a 
vested interest in the properties on the 
death of the testator and section 119 of 
the Indian Suceession Act clearly applied. 
i [ Para. 11.] 
Cases referred to:— 
Bhagabatt Barmani v. Kalicharan Singh, 
41911) I.L.R. 38 Cal. 468; Hilaso v. 
Murilal, (1911) LL.R. 33 All. 558; Philip 
Graham Greerwood v. Philip Graham Green 
wood, 1811.C. 355: A.I.R. 1939 P.C. 78; 
Hazara v. Barta Singh, A.I.R. 1960 Punj. 
257; Sreeckand Sowsar v. Kasi Ghetti, 38 
L.W. 860: 147 I.C. 383: A.I.R. 1933 
Mad. 885; Sarupur: Narayanamma v. Kadiyala 
Venkatasubbiak, (1973) 1 §.C.C. 801: 
(1973): 1 S.C.W.R. 715: (1973) S.C.D. 
542: A.T.R. 1973 S.C. 2114. 


Appeal against the decree of the Sub- 
‘Court, Madurai, in O.S, No. 187 of 1966. 


V. S. Subramaniam, for Appellant. 


S. Sampath Kumar and S. Rangarajan, for 
Respondent, 


‘The Judgment of the Court was delivered 
‘by 

Ratnavel Pandian, 7.—This appeal is pre- 
ferred in forma pauperis by the unsuccess- 
ful plaintiff in O.S, No. 187 of 1966 on 
the file of the Court of the Subordinate 
Judge, Madurai. The said suit was filed 
by him in forma pauperis for possession 
with past and future mesne profits. 


2. This litigation arose out of a will 
executed by one Velammal under Exhibit 
B-34, dated 23rd February, 1949, in favour 
‘of the respondents-defendant. The plain- 

iff in the suit questions the right and 
title of the testatrix to the suit properties. 
‘The relationship of the parties and their 
position can be appreciated from the 
following genealogical tree:— 


v + Ditaviyam Chettiar 


rt ag a 





———d aq 





| lo. & | 
Arunachalam Annamalai Seeni 
| Chettiar Chettiar 
| (no issues) Piramu Ammal 
— | T 
iPalvannan Subramaniam Chockajingam 
Ghettiar Chettiar (son) (died)— 
(no issue) Chellammal 
P. Somasundaram Velammal 


(plff.) 


SOMASUNDARAM V. RAJAMMAL (Ratnavel Pandian, F.) 
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The suit properties originally belonged to 
one Seeni Chettiar, son of Diraviyam 
Chettiar. The said Seeni Chettiar had 
two brothers, viz., Arunachalam Chettiar 
(the eldest) and Annamalai Chettiar (the 
youngest). Annamalai Chettiar died 
issueless, 
leaving him two sons Palvannan Chettiar 
and Subramaniam Chettiar. Subra- 
maniam Chettiar also died issueless. 
The plaintiff in this suit is the son of 
the said Palvannan Chettiar. The said 
Seeni Chettiar, (sic) the paternal grand: 
father of the plaintiff, executed a will, 
Exhibit A-I dated 27th April, 1913. 
bequeathing life interest in favour of his 
wife, Piramu Ammal and daughter-in-law 
Chellammal with a specific term that his 
daughter-in-law, Chellammal and, his 
grand-daughter Velammal were also to 
reside with his wife Piramu Ammal and 
maintain themselves out of the income 
from the properties in common, with no. 
powers of alienation.. Velammal was to 
enjoy the properties in common with 
Piramu Ammal and Chellamma! till their 
lifetime and thereafter, Chellammal and 
her heirs were to get the properties abso- 
lutely. There is no dispute on the above- 
said facts. It is the case of the plaintiff 
that under the will, Exhibit A-1, Velam- 
mal got only a right of maintenance dur- 
ing the lifetime of Piramu Ammal and 
Chejlammal and not any vested interest 
or remainder in the properties. After the 
death of the testator. of Exhibit A-1, 
Piramu Ammal was in possession and 
enjoyment of the suit properties as per the 
terms of the will, and Chellammal and 
‘Velammal also were maintained by 
Piramu Ammal out of.the income of the 
bequeathed properties, Velammal the 
testatrix of Exhibit A-34, died issueless on 
22nd February, 1951, after the death of 
her husband. Subsequently, Piramu 
Ammal died on 11th February, 1951 and 
Chellammal died on 20th July, 1955. 
So, the plaintiff's case is that, Velammal, 
the testatrix of Exhibit B-34, had abso- 
lutely no vested interest right or title to 
the property especially during the lifetime 
of Piramu Ammal and Chellammal, and 
so the alleged will is void ab initio. The 
plaintiff's further case is that Exhibit B- 34 
has not been executed while in a sound 
and disposing state of mind and that the 
defendant, the legatee under the will, with 
the able assistance and help of her husband, 
Partisans and friends, had exerted undue 


Arunachalam Chettiar died ` 
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influence and coercion on the testatrix, to 
execute the will and 80 it ‘is vitiated by 
fraud, undue influence and coercion. 
Thus the plaintiff claims that as per 
Exhibit A-1, he has become entitled to 
suceed the suit properties and to be in 
possession and enjoyment of the same. 
He challenges the occupation and posses- 
sion of the suit properties, by the defen- 
dants as illegal. Hesent a notice under 
Exhibit A-5, dated 4th July 1964 to which 
the defendants sent a reply under Exhibit 
B-32, dated llth July, 1964. 


So the plaintiff filed the suit for a declar- 
ation that he is entitled to the suit-pro- 
perties,; and consequently, to recover pos- 
session thereafter from the defendant and 
for past mesne profits of Rs. 3,600 and 
future mesne profits and costs of suit. 


g. The respondent-defendant resisted the 
claim of the plaintiff, stating that the 
plaintiff is not a reversioner of the 
deceased Seeni Chettiar, entitled to 
succeed to the suit properties, and that 
Velammal, who had an absolute vested 
right over the properties on the strength 
of Exhibit A-1, hasexecuted Exhibit B-34 
in favour of the defendant of her own free 
will and volition while she was in a sound 
and disposing state of mind and that the 
appellant herein knowing fully well of the 
execution of Exhibit B-34, has been keeping 
quiet from 1949 till December, 1965 for a 
period of over 15 years and then has 
come forward with this false claim after 
the death of the defendants husband. 
The defendant has further stated in her 
written statement that the said Velammal 
lived for two yeais after the execution of 
the will under the care and protection of 
the defendant Rajammal who is no other 
than her maternal aunt’s daughter. Fur- 
‘ther, the defendant had also taken a plea 
that the suit is barred by limitation as 
the plaintiff had not taken any appropriate 
proceedings to set aside the said will, 
Exhibit B-34. . The defendant also pleaded 
that she is paying municipal tax from the 
year 1951 and attending to all the repairs, 
that the plaintiff is estopped from claim- 
ing the suit properties by his own laches, 
negligence and acquiescence and as such 
he has no cause of action and that the 
suit is also bad for non-joinder of parties. 


4. On the above pleadings, the following 
issues were framed by the trial Court.— 
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(1) What is the nature of interest obtained 
by Velammal under the will of her grand- 
ne Seeni Chettiar, dated 27th April | 
1913. aa 


(2) Whether Velammal get only a right 
to maintenance under the will. 


(3) Whether the will, dated 23rd February, 
1949, executed by Velammal] is. true, 
oe valid and binding on the plain- 
tif.: aa ` . 

(4) Whether the plaintiff is estopped from 
impugning the will of ,Velammal by his 
own laches, negligence and acquiescence. 


(5) Whether any’and what improvements 
have been-made by the defendant ‘to the 
suit building. 
(6) Whether the suit as framed without 
a declaration regarding Velammal’s . will 
is not maintainable. 


(7) Whether the defendant has in any 
event acquire-prescriptive title to the suit 
properties. 


(8) Whether the plaintiff is entitled to 
any and what mesne profits. 


(9) Whether the suit is barred by limita- 
tion, 


(10) Whether the suit has been properly 
valued and proper Court- fee paid. 


(11) To what relief, if any, is the plain. 
tiff entitled ? i 


Additional issues were framed on 28th 
October, 1967. ; 


(1) Whether the plaintiff is the only 
nearest reversioner to the deceased Seent 
Chettiar and if not whether the suit is. 
maintainable. l 


(2) Whether the suit is bad for non- 
joinder of Gomathi Ammal and minor 
Palani alias Ramasubramanian. 


5. After considering in great detail the- 
oral and documentary evidence adduced 
by the plaintif and the defendant in 
support of their respective contentions, 
and finding issues 1 to 8 against the plain-. 
tiff, the learned Subordinate Judge held 
that Velammal had gota full and absolute 
right over the suit property and not 
merely a right of maintenance that 
Exhibit B-34 is a true and genuine docu- 
ment executed by Velammal in a sound and 
disposing state of mind and it is valid and. 


~ 


II) 


binding en the plaintiff, that the- defen- 
dant has also acquired title to the pro- 
perty by adverse possession and that the 
plaintiff is disentitled to impugn ‘the will, 
Exhibit B-34, by his own laches, negligence 
and delay. He found issues 9 and 10 and 


additional issues 1 and 2 against the defen- . 


dant as the defendant did not press those 
issues. Ultimately, the learned Judge 
dismissed the suit with costs. It is as 
against this judgment and decree that the 


plaintiff has come forward with this 
appeal. = 4 
6. Mr. V.S. Subramaniam, learned 


counsel for the appellant. sought to con- 
tend before us, firstly that under the will, 
Exhibit A-1, executed by Seeni Chettiar, 
Velammal, the testatrix of Exhibit B-34, 
had got only a right of maintenance dur- 
ing the lifetime of Piramu Ammal and 
Chellammal, and not any vested right or 
remainder in the properties during their 


lifetime, but only a contingent interest | 


over the properties and that therefore, 
Velammal could not validly execute the 
will, Exhibit B-34, and it is void ab initio. 
Secondly, he would contend that the pro- 
pounder, the deféndant, has not adduced 
any satisfactory and reliable evidence that 
at the relevant time of the execution of 
Exhibit B-34, the testatrix Velammal was 
in a sound and disposing state of mind and 
she signed the will of her own free will 
understanding the nature and effect of the 
disposition. He further contended that 
the husband of the defendant, who is an 
interested party, has taken a prominent 
and leading part in the execution of the 


will, Exhibit B-34, which conferred on the. 


defendant a substantial benefit, that the 
attestors of the will, viz., D.Ws. 2 and 
3 are the co-employees of the husband of 
the defendant, and D.W. 1is a friend of 
the defendant’s husband Muthuswami 
Pillai, and that all- these circumstances 
ereate a legitimate suspicion which is not 
compietely removed by the defendant to 
enable the Court to hold that the docu- 
ment by the testatrix of her own free will 
and volition, uninfluencd by any pressure 
on the part of the defendant. 


7- Coming to the first contention that 


under Exhibit A-1, Velammal got only a 
right of maintenance during the lifetime 
of Piramu Ammal and’ Chellammal and 
not an absolute vested right over the pro- 
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perty, that the right she acquired was 
only a contingent interest, that is to say» 
she would. get a vested interest over the 
properties only aftér the lifetime of Piramu 
Ammal and Chellammal. and that since 
Velammal predeceased Piramu Ammal 
and Chellammal, she had not acquired 
any absolute interest, right or title over the 
properties when she executed Exhibit B-34, 
it 1s not disputed that Velammal pre- 
deceased Piramu Ammal and Chellammal. 
But, the question is whether Velammal got 
a vested interest under Exhibit A-1 ‘even 
during the lifetime of Piramu Ammal and 
Chellammal. Section 119 of the Indian 
Sucerssion Act reads as follows :—= 


“Where by the terms of a bequest the 
legatee is not entitled to immediate 
Possession of the thing bequeathed, a 
right to receive it at the proper time 
shall, unless a contrary intention 
appears by the will, become vested in 
the legatee on the testator’s death, and 
shall pass to the legatee’s representatives 
if he dies before that time and without 
having received the legacy, and in such 
cases the legacy is from the testator’s 

death said to be vested in interest. 


Explanation: An intention that a 
legacy to any person shall not become 
vested in interest in him is not to be 
inferred merely from a provision where- 
by the payment or possession of the 
thing bequeathed is postponed or. 
whereby a prior interest therein is 
bequeathed to some other person. or 
whereby the income arising from the 
fund bequeathed is directed to be 

' accumulated until the time of payment 
arrives, or from a provision that, if a 
particular event shall happen, the legacy 
shall go ever to another person”. 


The recitals in Exhibit A-I read as 
follows :— f 

Chg Ge eevibLor EAL DDT LD b 
Lor @i ib oT oir FIDETT $ Flt or G@wnus 
Hew QG AASTA G@obu . Der i 
HG QUT Kur $U ov SBATTE QG s 
Gbu Ger gsHor ` OU Ch LD LILL om ws 
GerarG srvGagib QFÜ r 
Gaictri9.u gs. Gho Qer ó giad erar 
FLSRTID, QEV air, Q) curt & cir 
THAIS UTT EUD Qe wus LT $ §) 
uams Qed. g Dm outt sal ar Say 
SOFAS oT Chg VDOT @Hlh Bo 
mou eurihles@g¢d eta- FS i DT 
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urus ot Bor AHA 5 HS 
Qar crerG ar ctor 19. uw SI. 
From the above recitalsin Exhibit A-1, 
the intention of the testator is clear and 
unambiguous that all the three, viz., 
Piramu Ammal, Chellammal and Vel- 
amma] have to maintain themselves out 
of the income of the properties during the 
lifetime of Piramu Ammal and Chell- 
ammal. Piramu Ammal and Chellammal 
had no rights of alienation. After the 
lifetime of Piramu Ammal and Chell- 
ammal, Velammal should get the proper- 
ties absolutely. Soon the construction of 
‘the will, the words of futurity, viz., ‘after 
the lifetime of Piramu Ammal -and Chell- 
ammal’ used in the will, have to be 
construed as merely referring to the period 
.of determination of the life interests of the 
testator’s wife and daughter-in-law, as 
there are no other contrary terms in the 
will] showing an intention on the part of 
the testator postponing the vesting till 
after the death of the life estate holders. 
There cannot be a vacuum or inter- 
|regnum where there is a life estate follow- 
led by an absolute estate, because the 
residue must rest somewhere. In this 
case, what is deferred is only the posses- 
lsion of the entire properties in favour of 
Velammal and not the vesting of the pro- 
|perties. Piramu Ammal and Chellammal 
Twere given only a life interest, witha 
right to enjoy the properties as is clear 
from the recital that they have no right 
of alienation. In addition to the vesting 
of property in Velammal, she also acquir- 
ed aright to enjoy the properties along 
with Piramu Amma! and Chellammal. So, 
under section 119 of the Indian Succes- 





sion Act, the vested, interest in the suit- 


properties had devolved on Velammal on 
the death ofthe testator subject to the 
charge of maintenance in favour of her- 
self, Piramu Ammal and Chellammal, 
which charge of maintenance created 
lunder the will would not suspend the vest- 
ing of the properties of the legatee, Vel- 
ammal. 


‘8 In Bhagabati Barmani v. Kalicharan 
Singh,! a Hindu testator, left a will, 
giving possession of the properties, movabe 
and immovables, to his wife and mother 
for their lives and on their death to the 
«sons of his sisters who were in existence 


a O 
1. : (1911) I-LL.R. 38 Cal. 468. ~~ 
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and also those who might be born there- 
efter, who should hold the properties in 
equal shares. The testator died the day 
following the execution of the will. It 
was held that the will gave to the sons of 
the sisters a vested interest in their 


respective shares at the testator’s death, 


though it postponed their possession and 
enjoyment until the deaths of the mother 
and widow. In Hilaso v. Munilal,+ one 
Sewaram executed a will whereby he gave 
all his properties, after the death of himself 
and his wife, Mst. Mandu to his dawghtcr 
Bilaso and his nephew Dulichand. Duli- 
chand survived the testator, but predeceas- 
ed Mst. Mandu. A suit was brought by 
the heirs of Dulichand to recover his share 
of the properties of Sewaram from Mst. 
Hilaso. The sole question that was raised 
in the appellate Court was whether 
Dulichand did not get a vested interest 
in the properties disposed of by the will, 
but merely a contingent interest, and he 
having died before his aunt, Mst. Mandu, 
whether his sons were not entitled to 
succeed to the property. Following the 
decision in Bkagabati v. Kalickaran?, it 
was held that the nephew Dulichand took 
a vested interest in the properties, which 
was transmissible to his heirs. In Phillip 
Graham Greenwood v. Phillip Graham Green- 
wood? a testator, by his will, appointed 
his wife and nephew as his trustees 
and executors and gave all his properties 
to the trustees, upon certain trusts under 
which the wife was to enjoy the free use 
and income ofhis estate during his life. 
The will turther empowered the wife to 
dispose of, at the time of her death, 1 /3rd 
share in the whole estate in favour of any 
person, and as regards the 2/3rds of the 
estate remaining undisposed of at the time 
of the wife’s death, the will directed that 
the surviving trustees should divide the 
2 /3rds share, equally among all the brothers 
and sisters of the testator alive when the 
will was, made and that should any of 
them predecease his wife, then the share 
which the deceased would have received 
if alive should be given tothe child or 
children of the deceased. In that case, 
one of the sisters of the testator, who had 
survived the testator, died unmarried and 


i Te 


1. (1911) L.R. 33 AL. 558. 
2, (1911) LL.R. 38 Cal. 468. 
3. 181 LG. 355: A.LR. 1939 P.C.78. ` 
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without issue during the lifetime: of the 
testator’s widow. On the . death of the 
widow, the period for the distribution of the 
2/3rds of the residuary estate given tó the 
¢estator’s brother and sisters having arrived, 
the question arose whether the estate of 
the deceased sister was entitled to ashare 
in the distribution. In was held that the 
deceased sister’s ‘share of the residue 
vested in her on the death of the testator 
subject to the divestiture only in the event 
of her predeceasing the testator’s widow, 
leaving child or children, and such event 
‘not having occurred, her representative 
iwas entitled to. hér share. Thus, it is 
clear that the right to the 2/3rd share of 
the residuary estate vested in the-brother 
and sisters of the testator upon his death 
in spite of the fact that the distribution of 
the said share among 
take effect only after the death of the 
testator’s widow.. 


9. In Hazara v, Banta Singh}, under a will, 
a testator bequeathed to A, B and C, equal 
sharesin his estate. It was. provided 
that 4 and B were not to alienate the 
properties in any way execpt for. the 
payment of their share of the debt of the 
testator and were to keep the property 
only till their lives and for their main- 
tenance. After the death of A and B, their 
shares also were to go to the share of C.C 
died during the lifetime of A and B. It 
„was held, following the decision in Phillip 
‘Graham Greenwood v. Phillip Graham Green- 
wood’s case? and Hilaso’s ‘case?, that the 
will gave to 4 and B nothing more than 
a life estate and it could not be inter. 
preted to confer an absolute estate on 
them and that C’s interest in the property 
bequeathed to him was a vested one 
which devolved on his heir on his death 
even during the lifetime of A and, B. 


: \ 
lo. The last mentioned case is directly 
applicable to the facts of this case. From 
the principles enunciated in the abovesaid 
‘decisions, it is very clear that the pro- 
visions of the will in the present case leave 
no doubt that the testator intended to 
give only a limited estate in favour of 
Piramu Ammal and Chellammal during 
their lifetime for the purpose of their 





1. A.LR. 1960 Punj. 257. 
2. 181 LC. 355: ALR, 1939 P.C. 78. 
3. (1911) LL.R. 33 All, 558. 
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maintenance, by expressly providing that 
they were not entitled to alienate the pro- 
perties in any manner, 


11. The learned counsel for the appellant 
contended that the will must be inter- 
preted as creating a ‘contingent interest in 
Velammal and that since Velammal died 
during the lifetime of Piramu Ammal 
and Chellammal, no interest vested in 
Velammal and that therefore Exhibit 
A-34 was void ab initie and the property 
must devolve only to the reversioner, viz., 
the plaintiff. An interest is said to be 
vested when it is not subject to any con- 
dition precedent, when itis to take effect 
on the happening of an event which is 
certain; whereas an estate is contingent 
when the right to enjoyment depends 
upon the happening of an uncertain event 
which may or may not happen. A person 
takes a vested interest in property at the 
testator’s death when he acquires pro- 
prietary right in it at that time; but the 
right of enjoyment is only deferred till a 
future event happens which is certain to 
happen. But, a contingent interest is one 
in which neither any proprietary interest 
nor a right of enjoyment is given at the 
testator’s death; but both depend upon 
future uncertain events. In this case, 
since the deaths of Piramu Ammal and 
Chellammal were certain, Velammal had 
acquired a vested interest in the properties 
on the death of the testator Seeni Chettiar, 
section 119 ofthe Indian Succession Act 
clearly, applies. In the absence of any 
contrary contention by no stretch of 
imagination can it be said that Exhibit 
A-l created only a contingent interest, 
and the argument advanced by the learned 
counsel for the appellant is ununder- 
standable. 


12. The distinction between vested and 
contingent interests has been very clearly 
made out ina decision rendered by a 
Division Bench of this Court, consisting of 
Sundaram Chetti and Walsh, JJ., in 
Srechchand Sowcar v. Kasi Chetti1, where 
the testator bequeathed his property to 
two persons for life and the remainder 
absolutely in favour of a specified class 
of persons on the termination of the life 
estate.- It was held by their Lordships, 


—— 


1.. 38 L.W. 860: 1471.0. 383: A.LR. 1933 
Mad, 885. 
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that on the death of the testator the pro- 
perty became vested in that class and that 
the mere fact that they were not entitled 
to an immediate possession did not make 
it a contingent bequest. 


Ig. Learned counsel for the appellant 
cited a decision of the Supreme Court in 
Sarupurt Narayanamma v. Kadiyala Venkata- 
subbiah1, in support of his contention 
that the legatee Velammal could not 
claim the properties when she had pre- 
deceased her mother and grandmother. 
In that case, the instrument which came 
for interpretation was a gift deed. As 
per the terms of the gift deed, one Ragha- 
vamma and her daughter Venkata- 
subbamma were to take immediate 
possession of the property for their 
maintenance and were to enjoy the income 
from the properties alone and only after 
‘Raghavamma’s death, Venkatasubbamma 
was to get the property absolutely. It 
was not a case of an immediate confer- 
ment of absolute title on Venkatasub- 
bamma. Further, as per the terms of the 
settlement deed, it was arranged thatin 
case no female or male issue was born 
to WVenkatasubbamma, the property 
should on her death pass to the settlors 
or their descendants and not to the heirs 
of the said Venkatasubbamma,. In view 
of the above peculiar facts and onthe 
interpretation of the various clauses of the 
gift deed in that case, the Supreme Court 
held that Venkatasubbamma. predecesing 
her mother, did not acquire any absolute 
interest in the property. But, the facts 
of the present case are veryclear and 
quite different from the facts of the above- 
said Supreme Court case. Moreover, in 
this case we are dircctly concerned 
‘with the applicability of the statutory 
provisions of the Indian Succession Act to 
the terms of the will wherein the intention 
of the testator to confer an absolute vested 
interest on Velammal is clearly made 
out. So, after giving our best considera- 
tion to the facts of the present case in the 
light of the decisions cited above, we are 
definitely of opinion that the will, Exhibit 
A-1, in the present case conferred only 
a life estate on Piramu Ammal and 
Chellammal and the vested interest 
devolved on Velammal immediately after 





1. (1973) 1 S.Q.C. 801: (1973) 1S.C.W.R. 
175: 1973 S.C.D. 542: AIR 1973 S.G. 2114. 


THE MADRAS, LAW JOURNAL REPORTS 
. >» m = `~ i ~ tT a Ps ' a 


[1976 


the death of Seeni Chettiar, the testator 
of Exhibit A-l, though the defendant 
would acquire the right to possession of 
the properties only on the death of Piram 
Ammal and Chellammal, : 


* X * 


[The discussion of facts is omitted: Ed.] 


I find from the endorsement of the Sub- 
Registrar on Exhibit B-34 that the testatrix 
had admitted the execution of the will 
before him. D.W. 3 states that at the 
time of the registering of the will, 
Chellammal, one of the life estate holders 
had also come to the Sub-Registrar’s office 
along with others. It is the evidence 
of the witnesses, D.Ws. 1 and 3 that 
Velammal herself read through the will 
before the execution, she being literate 

The testatrix was alive for about 2 years 
even after the execution and registration 
of the will. If undue influence, coercion: 
or fraud had in fact been exerted on her, 
she would have cancelled that will during 
the said period of,two years. It is 

common knowledge that in matters relat- 
ing to the execution of a will in respect of 
family properties, only persons who are 
related and interested in the welfare of 
the family would participate. There is 
absolutely no evidence of any surrounding 
circumstance to infer that Muthuswami 


‘Pillai, the husband of the defendant, had. 


exerted any undue influence, coercion or 
fraud in the execution of the will. Simi- 
larly, there is nothing wrong in the 
legatee’s husband’s friends and  co- 
employees being taken as the attestors 

and witnesses if their action is not other- 

wise tainted. As we have already 
pointed out, the attestors D.Ws. | to: 
3 are respectable witnesses and their 
evidence is worthy of credence. The 
testatrix had executed the will in favour- 
of the defendant who is none other than 
her mother’s sister’s daughter and the 
recital in the will also is that the defen- 
dant was looking after the welfare of the 
testatrix and it was only in consideration 
of all those circumstances the will has- 
been executed in favour of the defendant 

This fact has not been controverted by: 
the plaintiff by addueing proper evidence .. 


14. Moreover, Rajammal, the legatee: 
under Exhibit B-34, had been paying 
the house-tax under Exhibits B-12 te- 
B-22 from 1952 to 1965 as per the: 


4 


” sion. 


IR. 
demand notices Exhibit, B-23 to B-31. 
Exhibit B-l is the certified copy of the 
house-tax demand register in the name 
of the defendant for the years 1951 to 
1960 and it has been transferred to 
the name of the defendant in the year 
1951. It must be noted that Velammal 
died in the year 1951. The defendant 
had also made some improvements to the 
house as per Exhibit B-6, the blue-print 
submitted to the municipality- and 
Exhibits B-37 to B-40 are the relevant 
records pertaining to the sanction 
accorded by the municipality. The 
plaintiff, who was admittedly residing in 
the same locality, had not raised his 
objection during those relevant periods. 
In view of our finding that the defendant, 
as the legatee under Exhibit B-34, has 
acquired valid title to the suit properties, 
the question of adverse possession does 
not arise. However, since the defendant 
had been in possession of the -suit 
properties for more than the statutory 
period of 12 years, to the knowledge of 
the plaintiff before suit, we find that 
even otherwise the defendant has acquired 
title to the properties by adverse posses- 
From the foregoing discussion, we 
find that the ingredients of section 63 of 
the Indian Succession Act, and section 68 
of the Indian Evidence Act have been 
satisfactorily complied with in proving the 
execution and attestation of the will, 
Exhibit B-34. l 


15. Coming to the brass tacks, 
Velammal had acquired vested interest 
in the suit properties on the death of the 
testator under Exhibit A-l, Seeni 
Chettiar, and there is no evidence, either 
documentary or oral, on the side of the 
plaintiff creating any suspicious circum- 
stances so as to invalidate the execution 
of the will, Exhibit B-34, by Velammal 
in favour of the defendant, but contary 
to that, there is overwhelming, unassail- 
able and acceptable evidence to show 
that Velammal had executed the will in a 
gound and disposing state of mind. 


16. In the result, the appeal is dismissed, 
but, considering the peculiar circum- 
stances and the relationship of parties, 
we make no order as to costs in this 
appeal. The appellant will pay the 
Court-fee due to Government. 


S.J. Appeal dismissed. 
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INTHE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—K. Veeraswami, GF. and Surya- 
murthy, J. l 
The joint. Gommercial Tax Officer, 


Central Intelligence Wing, Board of 
Revenne (G.T.), Madras ... Petitioner" 
i -i> © \e we . | . l 
Purushotham Rungta ... Respondent. 
Tamil Nadu ‘General Sales Tax Ac 
(Tof 1959), section 41 (3)— Constitution of 
India (1950), Articles 19, 31-—Sezzure’ of 
documents by Joint Commercial Tax Officer 


—Seizure illegal—Use of the documents in 
revenue proceedings legal. 


Jæ 


No 


No distinction‘can be drawn from an 
order passed on illegally seized documents 
not being rendered void and permissi- 
bility of the user of such documents before 
such an order is made and in the process 
of making it, User and its legality are 
entirely governed by the provisions of the 
Evidence Act and from a certain angle 
also, in some cases, on the power of the 
Court or the authority concerned to 
summon documents from a party or a 
third party forthe purpose of making 
use of them. ‘There is nothing in ‘the 
Evidence Act which inhibits user: of 
illegally seized documents; nor is the 
power of the Court or the authority under 
the law to summon and make use of 
the documents restricted to documents 
which have been seized lawfully. 

[ Para. 3} 


It is true that the fundamental right of a 
citizen to property includes also illegally 
seized documents and their copies and 
no property can be seized except under 
the authority of law. But neither of 
these rights seems to impinge upon the 
basic rights under Article 19 and also 
Article 3! of the Constitution of India. 

[ Para, 4.] 


Cases referred to:— - 


Annamalai Chettiar and Company v. Deputy 
Commercial Tax Officer, (1965) 16 S.T.C. 





*W.M.P. Nos. 7731 of 1975 in W.P. 2273 of 1972. 
; 10th Februrary, 1976- 


f 
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687; Karuma v. Queen, (1955) A.C. 197; 
R.S Fhaver v. Commissioner of Commercial 
Taxes, (1965) 16 S.T.C. 708; Pooranmal 
v. Director of Inspection, 93 I.T.R. 505: 
{1974) Tax L.R. 340: (1974) 1°S.C.C. 


345: (1974) 1 I.T.J. 406: (1974) 18.C.J. - 


641: A.I.R. 1974 S.C. 348; Balwant 
Singh v. Director of Inspection, (1969) 71 
I.T.R. 550: (1969) 1 I-T.J. 625: A.I.R. 
1969 Delhi ol; WazirChand v. State of 
M.P., 1954 S.G.J. 600: (1955) 1 S.C.R. 
408: A.I.R. 1954 S.C. 415; Commissioner 
of Gommereial Taxes v. Ramkishan Shri- 
kishan Fhaver, (1967) 20 S.T.C. 453: 
A.LR. 1968 S.C. 59; Hari Kisandas 
Gulabdas and Sons v. State of Mysore, (1971) 
27 S.T.G. 434. i 


Petition praying that in tħe circumstances 
stated therein the High Court will be 
pleased to direct the Head Accountant 
in the office of the Registrar, High Court, 
Madras, to hand over the certified 
photostat copies of documents deposited 
an the office, as per directions of Court 
in W.M.P. No. 2946 of 1973 to enable the 
petitioner to make use of the same in 
connection with the assessment relating 


to Andhra Steel Corporation (Pvt.} Ltd., 
etc. ' 


The Additional Government Pleader, 
No. 1, for Petitioner. 


A. K. Venugopal, for D. Mohanchand 
Gupta, for Respondent. 


The order of the Court was made by 


Veeraswami, CF.—This petition involves 
the question as to whether, where docu- 
ments have been illegally seized and the 
Court has ordered them to be returned; 
but it has allowed photostat copies of 
the documents to be retained in Court in 
a sealed cover pending further direction, 
their user by the department can be 
permitted. OnllthJuly, 1972, on the 
strength of a search warrant issued by 
the Chief Presidency Magistrate in 
R.O.C. No. 4794 of 1972, the residence 
bearing door No. 24, Nannian Street, 
Park Town, Madras-3, was searched and 
certain documents were seized. The 
application made by one Thitu Dankel, 
Joint Commercial! Tax Officer, Central 
Intelligence Wing, Board of Revenue, 
Madras, for the issue of warrant stated: 
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` «I have received information that Thiru 
Andhra Steel Corporation, No. 304, 
Thambu Chetti Street, Madras-l, has 
kept his secret account books, etc., in 
his residence at No. 24, Nannian Street, 
Park Town, Madras 3, relating to his 
business and as they are required in 
connection with an enquiry aganist 
him under the General Sales Tax Act, 
1959, may be issued with a warrant to 
search and torecover the books from 
the piace mentioned under section 98, 
Criminal Procedure Code, read with 
section 41 of the Madras General 
Saler Tax Act, 1959.” 


A warrant was issued adopting that 
language. It may be mentioned that the 
Andhra Steel Corporation has its regis- 
tered head office at Calcutta, and has a 
branch at No. 304, Thambu Chetti Street, 
Madras-1. The petitioner in W.P. No. 
2273 of 1972, is one Purushothamlal 
Rungta,, whose premises are No" 24, 
Nannian Street, Park Town, Madras-3, 
and he had nothing todo with the Andhra 
Steel Corporation, though it appears, his 
younger brother one Sajjan Kumar 
Rungta was the Manager of that Corpo- 
ration, a company registered under the 
Companies Act. Purushothamlal Rungta 
applied in W.P. No. 2273 of 1972 for a 
writ of mandamus directing return of 
the documents to him on the ground that 
the seizure thereof was illegal. This 


- matter was heard by a Division Bench, 


to which one of us was a party. After 
arguments, the then first Assistant 
Government Pleader undertook that the 
six 
weeks, On that basis an order to that 
effect was made by this Court. This 
order was dated 15th February, 1973. 
This order was modified on 28th March, 
1973 and as modified, it read: 


“With reference to our earlier order 
dated 15th February, 1973, the learned 
Advocate-General, who appears for the 
Revenue, states that, even if the origi- 
_ nals are handed to the petitioner, certi- 
fied copies thereof, after comparing 
with the originals, should be retained 
in this Court in a sealed cover subject 
to further directions of this Court. 
We accordingly direct that the original 
erder_ dated 


>= è 5% MH hy 


“shold be complied with except that 


n) 


certified copies of the original relating 
to M/s. Andhra Steel Corporation 
Ltd., will be kept in the custody of 
Court in a sealed cover or bundle 
awaiting further directions from this 
Court.” . 


The present application is for a direction 
to enable the revenue to make use of 
the copies and then return them to 
Purushothamial Rungta. 


2. Mr. Venugopal, who appears for 
Purushothamlal] Rungta, objects to any 
such directions being given on three 
grounds—firstly, the company has no 
residence in Madras .as. comprehended 
by the provisions of the Criminal Proce- 
dure Code and the branch office of the 
company at Madras can in no sense be 
regarded as the residence of the company. 
Actually the search was not even in the 
branch office, but at the residence of 
Purushothamla] Rungta, who had nothing 
to do with the Corporation. The fact 
that the Chief Presidency Magistrate 
did not apply his mind while issuing 
the warrant to these aspects rendered the 
search and seizure of the documents 
illegal Secondly, the seizure of the 
documents was not accompanied by a 
mahazar attested by witnesses as required 
by the provisions of section 103, Crimi- 
nal Procedure Code. Thirdly, in any case, 
the documents were retained by the 
revenue beyond 30 days in violation of 
section 41 (3) of the Madras General 
Sales Tax Act, 1959. 


3%- But we find that there is no contro- 
versy before us on the question that the 
seizure of the documents was illegal. It 
is not also in controversy that since the 
Seizure was illegal, the 
bound to be returned to- Purushothamlal 
Rungta. Asa matter of fact, this Court 
has ordered the originals to be returned, 
which has been carried out. That being 
the case, the grounds as raised by Mr. 
Venugopal for Rungta do not arise for 
consideration. But the precise question 
we are called upon to decide is as to the 
permissibility ofthe user, for the pur- 
pose of assessment, of the photostat 
copies of the originals seized illegally. 
We have a line of cases in this Court con- 
sistently taking the view that though the 
illegally seized documents have been 
made use of in a revenue assessment, the 
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‘Article 19 and also Article 31 of thej 
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order of assessment on that ground will 
not be rendered illegal or void, because 
admissibility of such documents does, not 
depend upon the source or the manner 
in which they are obtained, but on 
relevancy and their admissibility. One of 
the ‘earliest cases holding that view is 
Annamalai Chettiar and Co. v. Dy. Commercial 
Tax Officer, decided by one of us. 
The view wasrested on. the ratio of 
Karuma v. Queen®. But Mr. Venugopal’s 
contention is that if, before the revenue 
makes use of the copies in making the 
assessment, his client is vigilant, enough 
to come to this Court and ask fas forbid- 
ding of such user, the revenue cannot 
resist issuing such direction. In our 
opinion, in principle, no distinction, if 
the substance’ ofthe matter is borne in 
mind, can be drawn from an order passed 
on illegally seized documents not being 
rendered void and permissibility of the 
user of such documents before such an 
order is made and in the process of makin 
it, We see no differences between the two, 
because user and its legality are entirel 

governed by the provisions of the Evidenee 
Act and from a certain angle also, in 
some cases, on the power of the Cour 
or the authority’ concerned to summon 











is nothing t 
inhibits user of illegally seized documents; 
hor the power of the Gourt or the autho- 
rity under the law to summon and make 


use of the documents is restricted to docu-| 
ments which have been seized lawfully. 


{£ 
4. It is true that the fundamental 
right ofa citizen to property includes; 
also illegally seized documents and the | 
copies and that no property can be seized 
except under the authority of law. But 
neither of, these rights really seems t 
impinge upon the basic rights under 








Constitution of India. The Fourth and 
Fourteenth Amendments to the American 
Constitution have been looked uponor 
interpreted by the American Courtsin a 
slightly different way, | 
consistently. In any case, as we have 

already indicated, the, same principle 
which holds valid an order which has 
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used illegally seized documents informs 
the permissibility of the user of such 
documents in the process of making an 
assessment order. That principle is 
inherent in Karuma v. Queen) and also 
R.S. Fhaver v. Commissioner of Commerciat 
Taxes? and all the subsequent cases, which 
followed that principle. Infact, it seems 
to us thet the question is concluded by 
- Pooranmal v, Director of Inspection®. ‘That 
was a case ofan illegal seizure-in con- 
nection with income-tax procedings. 
Among others, one of the questions that 
was decided there has a direct bearing to 
the instant case before us. The Supreme 


Court, dealing with that question, held - 


in that case: 


“However, there was another relief 
claimed in the petitions and that was 
for a writ of prohibition restraining the 
income-tax department from using as 
evidence any information gathered 
from the search of the articles seized. It 
would appear from the record that the: 
High Court was prepared to assume 
for the purposes of those cases that the 
search and seizure was illegal. Even 
so, the question remained whether 
these victims of illegal search were 
entitled to a writ of prohibtion that the 
income-tax authorities shall not use 
any information gathered from the 
documents which had been seized. 
The High Court held that they were 
not, and proceeded to pass the follow- 
“ing identical order in the two cases. 
It is as follows: 


~ 


‘In this case all the decuments seized 
in pursuance of the search warrant 
have been returned tothe petitioners 
and the only question is whether the 
information gathered as a result. of 
such search and seizure could be used 
in evidence if it be held that the search: 
and seizure was illegal. In Balwant 
Singh v. Director of Inspection’ announced 
today, we have held that such informa- 
tion can be used. It is unnecessary, 
Se ee ee 
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_ therefore, to pronounce upon the vali- 
dity.of the search and seizure. This 
petition, therefore, fails and is dismissed 
with no order as to costs’. 


Balwant's case, referred to above is 
reported in 7] J.T.R. 550. We under- 
stand that an appeal had been filed to 
this Court but was not prosecuted. 
That decission not only upheld the 
constitutionality of section 132 of 
the Income-tax Act, but also held that 
there was nothing in Article 19 of the 
Constitution which forbids the use of 
evidence obtained as a Tesultof an 
illegal search. Consistently with that 
view the relief for a writ of prohibition 
: was rejected and hence the two civil 
appeals before us.” 


Then the Court went on to further deal 
with this matter and then observed: 


‘Tt, therefore, follows, that neither by 
invoking the spirit of our Constitution 
nor by a strained construction of any 
of the fundamental rights can we 
spell out the exclusion of evidence 
obtained on an illegal search.”’ 


The Court expressed its conclusion in 
this matter : 


“In that view, even assuming, as was 
done ‘by the High Court, that the 
search and seizure were in contraven- 
tion of the provisions of section 132 
Income-tax Act, still the material 
seized was liable to be used, subject 
to law before the income-tax authorities 
against the person from whose custody 
it wag seized, and, therefore, no writ 
of prohibition in restraint of such 
use could be granted. It must be, 
therefore, held that the High Ccurt 
was right in dismissing the two writ 
petitions. The appeals must also fail 
and are dismissed with costs.” 


5. It is clear from this decision that 
where the party from whom the docu- 
ments were illegally seized sought for a 
prohibition against the department from 
making use of the information taken out 
from those documents, the prohibition 
was refused, the ground being that the 
department had in any case, the power 
to summon evidence and make use of it 


ar] 
and that there is nothing in the Consti- 
tution or inthe Evidence Act to inhibit, 
user of such evidence in income-tax pro- 
ceedings. We can see no sensible distinc- 
tion between information taken from 
documents and copies thereof as to their 
user in revenue assessment proceedings. 


6. Our attention was invited to Wazi? 
Ghand’ v. State of M.P.: and Commisiooner 
of Commercial Taxes v. Ramkishan Shrikishan 
Fhaver?, both . decided by the Supreme 
Court. But neither of them actually 
had to do with the present question we 
are deciding in this case. The question 
of the propriety of user of illegally seized 
documents was not mooted and decided 
in those cases. No doubt, Harikisandas 
Gulabdas and Sons ve State. of Mysore? a 
decision of the Mysore High Court, 
expressed a contrary view. But in making 


that view, R:S. Fhaver v. Gommissioner of. 


Gommercial Taxes* and Commtsicner of 
Commercial Taxes v. Ramkishana Srikishan 
Fhaver®, appear to have been relied on. 
So far as Fhaver’s case was concerned, 
the present question was not decided. 
The prayer in that case was for a simple 
direction to return the documents illegally 
seized. The Court was not called upon 
to decide whether, before returning those 
documents, the Court can permit the 
user of such documents in revenue pro- 
ceedings. : 


4. We accordingly direct shat the 
revenue will make use of theliBhotostat 
eopies or other copies which are in the 
sealed : cover in this Court which the 
' Registrar will make available to them 
and the revenue will return the photostat 
copies within twelve weeks from to date. 


S.J. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS... - 


PRESENT:— P.S. Kailasam, Officiating CF. 
and Balasubramanyan, Je 


The Shipping Corporation of India 
Ltd., carrying on business at Steel 
Grete House, Bombay 


Appellanis*® 


y 


The Metal Box Co., of India Ltd., by 
its Principal Officer S. Devarajan, 
Madras and anotker Respondents. 


Indian Carriage of Goods by Sea Act ( XXVI 
of 1925), Schedule, Article 4, sub-section (2) 
(c)—Suit for damages—Goods imported by 
skip—Damage caused to goods while in transit 
—Plea of damage being due to peril of the 
sea upheld, 


The lst plaintiff imported a certain 
quantity of tin plates from ‘Japan. ‘The 
goods were transhipped by the Shipping 
Corporation of India and.the goods were 
insured- by the Ist plaintiff. When the 
ship arrived.at the destination the tin 
plates were found damaged and the 
insurer accepted . the fact. A suit was 
filed by the Ist plaintiff along with ‘2nd 
plaintiff for recovery ofdamages alleging 
that sea water had -entered into the 
ship on- account of the ship-owner’s 
negligence. The Shipping Corporation 
raised the defence that the damage 
caused ‘was due to perils of the sea and 
that they were not liable. There was a 
clearance certificate to the effect that the 
ship was sea worthy. The log-book of 
the vessel showed that on’ 14th, 15th and 
17th December, 1966, the vessel was 
rolling and that there was pounding and 
straining due to rough sea and swell and 
that there was continuous drizzle. 


Held, differing from the trial Court that 
it was not possible to hold that water 
would have entered the hatch ag a result 
of the hatch not having been properly 
closed, inasmuch as there was hardly 
any evidence to that effect. 
[Para. 1.3 
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The correct test is that formulated by 
the Privy Council ‘Canada Rice Mills Ltd. 
v. Union Marine & General Insurance Co., in 
1941 A.C. 55, namely, that where there is 
an accidental incursion of sea water ina 
part of the vessel and in a manner, where 
sea water is not expected to enter in the 
ordinary course of things, and there is 
consequent damage to the thing insured, 
there is prima facie a loss by perils of the 
sea. [Para. 3.1 


Damages need not be due to extra- 
ordinary violence of the wind or waves 
but may be caused by heavy weather 
and rough sea and swell, as in the instant 


case. 
[Para. 4.] 


Held further:—The rights of parties were 
governed by Article 4, sub-section 2 (c) 
of the Schedule to the Indian Carriage of 
Goods by Sea Act, 1925. 7 

[Paras:'5-and 6.] 


Cases referred to:— 


Canada Rice Mills Ltd. v. Union Marine 
& General Insurance Co., (1941) A.C. 553 
Wilson Sons & Co., v. Owners of Cargo Bar 
the X antho, 12. A.C. 503; Hamilton Fraser & 
Go. v. Pandorf & Co., 12 AC. 518; 
Thames and Mersey Marine Insurance Co, v, 
Hamilton Fraser & Co., 14 A.C. 484; 
Mountain v. Whittle, (1921y 1 A.C. 615; 
Meter & Go. Lid., v. Licences & Genercl 
Insurance Co., (1944) 1 All E.R. 341; 
Gatharine Chalmer’s Case, 32 L.T.R. 846. 


Appeal against the order of N. 5. Rama- 
- swami, J., in C.S. No. 3 of 1968, Original 
Side, High Court, Madras. ~ 


S. Sampathkumar and S. Rangarajan, for 
Appellants. 


A, Ramanathan 
Respondents. 


The Judgment 
delivered by 


Kailasam, O.CJ7.— This appeal is 
preferred by the defendant in C.S. No. 
3 of 1968, the Shipping Corporation of 
India Ltd., against the judgment and 
decree of N.S. Ramaswami, J. That 
was a suit filed by the Metal Box Co. of 
India Ltd., for payment of a sum of 
Rs. 1,23,769 with interest. The plaintiff 
imported a certain quantity of tin plates 
from Japan. The goods imported had 


of the ‘Court was 


THE MADRAS LAW JOURNAL REPORTS 


and B.T. Seshadri, for 


[1976 


been insured with the New Zealand 
Insurance Co. Ltd., which is the second 
plaintiff in the suit. When the ship- 
arrived at the Madras Port on 30th 
December, 1966 it was found that the 
consignment of the plates was wet. A 
survey, was made and it was found that 
quite a number of tin plates were 
damaged. After the surveyor’s report, 
the first plaintiff made claim for damages 
to the extent of Rg. 1,23,769. The 
insurer the secorid plaintiff, accepted 
the claim of the first plaintiff and paid 
the said amount. The suit for recovery 
of the said amount is based on the 
ground that the damage to the goods. 
being while the goods were carried by 
the ship, it was due to the fact that the 
defendant -had not taken proper and 
sufficient care of the goods. The defence 
to the suit is that the damage was due 
to perils, dangers and accidents of the 
sea or’ act of Ged. According to the 
defendant sea water bad entered the 
particular hatch in which the cargo had 
been loaded and such entry of sea 
water was possibly through ‘storm valve 
cover. The learned Judge framed 
seven issues, the important one being 
issue No-2, which is .as follows : 


“Was the damage due to peril of the 
. Sea, and if so, is the defendant liable 

for the same” ? 
The learned Judge has referred to the 
evidenc€*of P.W. 2. who deposed to the 
effect that the fracture of the overboard. 
discharge valve cover on scupper would 
not normally occur'and that would 
happen only - under very. exceptional cir- 
cumstances by force of the sea, and was 
of opinion that it is not of much help. 
The learned Judge did not place much 
reliance on the clearance certificate 
granted to the vessel at the port from 
which it last sailed stating that the vessel 
was sea-worthy. The learned Judge 
observed thet D.W. 2 in  cross-exami- 
nation conceded that the Mercantile 
Marine Department issues the clearance 
certificate merely on the basis of the 
records. communicated by the Master of 
the ship and .without the departmental 
people making an inspection of the ship 
before issuing the clearance certificate. 
At this stage, we may-say that we are 
unable to reject the clearance certificate 
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and agree with the learned Judge that the 
vessel was not sea-worthy. We would take 
into account the evidence of D.W. 2 that 
the fracture of the overboard discharge 
valve cover on the scupper would not’ nor- 
mally occur and that could happen only 
under very exceptional circumstances by 
forceof the sea. Apart from the evidence of 
D Ws. | and 2, the learned Judge referred 
to the log-book of the vessel Exhibit 
D-7. -Against the dates 14th December, 
1966, 15th December, 1966 and 17th 
December, 1966, the log-book entries 
show that the vessel was rolling and pit- 
ching moderately and sometimes heavily, 
that there was pounding and straining 
due to rough sea and swell and that hold 
vents were being attended to, but such 
an attention was restricted due to con- 
tinuous drizzle, etc. On arrival of the 


ship at Madras Port, the Chief Officer 


ofthe vessel informed the Captain that 
sea water was leaking’ into the tunnel 
recess from the flange of scupper pipe 
located between frames Nos. 12 and 13 
-of the stud. The report of the surveyor 
that sea water had found access during 
the voyage between Wakamatau and 
Madras via Singapore is accepted by all 
parties concerned. In Exhibit P-lg, the 
survey report, it is stated that the cause 
for the damage was contact with- salt 
water.- The surveyor recommended that 
storm valve situated between Nos. 18 and 
19 through which it was feared that sea 
water might have found an entry in No. 5 
Lhold should be fitted with new cover and 
stud in place of the cover which was cra- 
cked and the stud which was broken and 
valve should be blanked till permanent 
repairs can be carried out in Bombay at 
which place the lower hold will be free 
of cargo. The learned Judge, on the 
entries found in the log-book, came to the 
conclusion that it is fairly clear that there 
was difficulty in respect of the overboard 
discharge valve in hatch No. 5 and that it 
_ Was possible that sea water had entered 
through its valve cover. But, according 
to the learned Judge, it is not possible 
to hold from the evidence on record 
that water should have entered the 
hatch only through the abovesaid valve 
and by no other means. As the defendant 
has not chosen to place any reliance 
regarding the examination of the vessel at 
Bombay fort at a later point of time, the 
learned Judge drew an adverse inference 
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against the shipping company. The 
learned Judge proceeded to observe that} 
there was nothing to “show that water 
could not have entered the hatch as a 
result of the hatch not having been pro-| 
perly closed, as there was no entry/ 
anywhere that the hatch was found! 
properly closed, before it was opened 
Here, again, we are unable to accept] 
the view of the learned Judge that 
water would have entered the hatch as al 
resuit of the hatch not having been}: 
properly closed, for, there is hardly any} 
evidence to that effect. 











@. Regarding the question of law, the 
learned Judge proceeded to state as 
follows: 


_ ‘Assuming that the entire damage to 
the goods was only due to sea water 
entering the hatch, as a result of one 
stud holding storm valve cover was 
broken’ and storm valve cover being 
eracked and storm valve flap was in 
closed position, as claimed in the 
“written statement, still the question is 

` whether it is due to perils of the sea or 
act of God, as contended by the 
defendant.” pi 


The learned Judge found that there was 
no proper pleading to the effect that 
there was heavy water or rough sea 
during voyage resulting in the damage. 
The learned Judge may not be correct 
in, his reading of the pleadings. In the 
written statement in paragraph 14, it is 
stated that during the voyage in question 
the vessel had experienced heavy 
weather and rain, in respect of which 
protest was noted by, the Master at 
Madras. The position of law, according 
to the learned Judge, is that it 1s 
necessary for the defendant to prove that 
the damage was due to act of God 
or it must have occurred independently 
of human action and man must have 
been purely passsive and it must have 
been an event which the ship owner 
could not have avoided or guarded 


_against by any means which he could 


reasonably be expected to use. The 
learned Judge was of theview that heavy 
weather or rough sea is nothing abnormal 
in a sea voyage and they are norma 
incidents of such voyage and that, in the 
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circumstances, the damage to the goods 
' was not due to perils of the sea or act of 
God as claimed by the defendant. 


g. We find ourselves unable to accept 
the view taken by the learned Judge on 
the question of law. The position is 
stated by Scrutton in his book ‘Charter 
Parties and Bills of Lading’ at page 224, 
Article 84, under the heading ‘Perils of 
the Sea’ thus: 


“Any damage to the goods carried 
caused by sea water, storms, collision, 
stranding, or other perils peculiar to 
the sea or to a ship at sea, which could 
not be foreseen and guarded against by 
the ship owner or his servants as 
necessary or probable incidents of the 
adventure.” 


This view has been subsequently modified 
and the requirement of unforeseen 
happenings is not insisted upon. The 
leading case on the point in Canada Rice 
Mills Lid. v. Union Marine and General 
Insurance Cot. The Privy Council in that 
case had to consider the purport of the 
words ‘Perils of the sea.” In that.case, a 
ship was carrying a cargo of rice. On 
arrival at the port of discharge, it was 
found that the rice had heated, and on a 
claim by the appellants in that case under 
the policy to recover the loss sustained, the 
special jury found that the rice was 
damaged by heat caused by the closing 
of the cowl ventilators and hatches 
from time to time during the voyage. 
It was also found that such closing was 
the proximate cause of the damage 
and that the weather and sea during 
the time the ventilation was closed 
were such as to constitute a peril of the 
sea. At page 67, the Privy Council 
referred to the view of the reasoning of 
Sloan, J.A., who was of the view that 
there was no peril of the sea, because, in 
his opinion the weather encountered was 
mormal, and such as to be normally 
expected on a voyage of that character, 
and that there was no weather bad 
enough to endanger the safety of the ship 
if the ventilators had not been closed 
The Privy Council holding that these 
were not the true tests, observed that 
where there is an accidental incursion of 
sea water into avessel-at a part of the 


ee 


1. (1941) A.G. 55. 


THE MADRAS LAW JOURNAL REPORTS 


[1976 


vessel, and in a manner, where sea water 
is not expected to enterin the ordinary 
course of things, and there is consequent 
damage to the thing insured. there is 
prima facie a loss by perils of the sea. In 
coming to that conclusion, the Privy 
Counci! referred to the decision in Wilson 
Sons and Co. v. Owners of, Cargo Parthe 
Xantho! Hamilton Fraser and Co. v. Pandorf 
and Go.? and Thames and Mersey Marine 
Insurance Co. v. Hamilton Fraser and Co.%. 
The decision in Wilson Sons andCo. v. 
Owners of Garge Parihe Xantho? was cited 
with approvalas authority for the mean- 
ing of the words ‘perils of the sea’ and the 
Privy Council ` extracted the following 
passage at page 68 of the report: 


«The purpose of the policy is to secure 
an indemnity against incidents which 
may happen, not against events which 
must happen. It was contended that 
those losses only were losses by perils 
of the sea, which were occasioned by 
extraordinary violence of the wind or 
waves. I think this is too narrow a 
construction of the words, and it is 
certainly not supported by’ the autho- 
tities, or by common understanding”. 


l 
In Hamilton Fraser and Co. v. Pandorf and 
Co.2 where a rat had gnawed a hole in 
a pipe, whereby sea water entered and 
damaged the cargo, there was no sugges- 
tion that the ship was endangered, but 
„the damage to the cargo of rice was 
held to be due to a peril of the sea. 
There are many contingencies which 
might let the water into the ship besides 
a storm, and, in the opinion of Lord Hals- 
bury in the case cited above, any accident 
that should do damage by letting in sea- 
water into the vessel should be one of the 
risks contemplated. It is clear, there- 
fore, that it is not necessary that damage 
should be occasioned by extraordinary 
violence of the wind or waves, and it is 
enough if there is an accidental incursion 
of sea water into the vessel in a manner 
where sea water is not expected to enter 
in the ordinary course of things and there 
is consequent damage to the thing insured. 





1. 12 A.C. 503. 
2, 12 A.C. 518, 527. 
3. 14 A.C. 484, 502. 
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‘In ` Mountain’ v.. Whittle; which is 
referred to by the Privy Council, a house 
boat, the seams of which above the water 
line had become defective, was towed in 
fine weather and in closed water in order 
to be repaired. A powerful tug was 
employed, and this caused a bow wave so 
high as to force water up into the 
defective seams. There was no warranty 
of sea-worthiness. According to Lord 
Sumner, sinking by such a wave seems to 
be a fortuitous casualty; whether formed 
by passing steamers or between tug and 
tow, it was beyond the ordinary action of 
wind and wave, or the ordinary incidents 
of such to waves. In summing up, the 
Privy Council stated that it could not be 
predicated that where damage was caused 
by a storm, even though its incidence or 
force was not exceptional, a finding of 
loss by perils of the sea may not be 
justified. 


4. The law therefore, is very clear that 
the loss need not be due to extraordinary 
violence of the wind or waves, and in 
this case, there was heavy weather and 
rough sea, and the vessel was rolling and 
pitching moderately, and sometimes 
heavily and there was pounding and 
straining due to rough sea and swell, as 
evident from the entries in the log-book, 
Exhibit D-7. Hence, the decision in 
Canada Rue Mills Ltd. v. Union Marine and 
General Insurance Co.* would apply to the 
facts of the present case. 


5. This decision was followed in Meter 
and Co., Lid. .v. Licences and General Insur- 
ance (Co, Lid.®. In the later case, a 
consignment of china clay on its voyage 
from Liverpool to Bombay, viz., the Cape 
of Good Hope was found damaged due to 
contact with other cargo in the vessel. 
The log entries, while the vessel was 
rounding the Cape, showed that she 
encountered ‘strong wind’, ‘rough seas’ 


and ‘swell? and the vessel was described, 


at different times, as ‘plunging,’ “pitching 
heavily’ and ‘labouring and straining 
heavily.’ It was, however, common 
ground that this weather was such as 
was normally to be expected on a voyage 





_ 1. (1921) 1 A.Q. 615. 
2. (1941) A.C. 55. 
3. (1944) 1 A.E.R. 341. 
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round the Cape at the material time. 
Upon this it was argued that there was 
nothing abnormal or unexpected in the 
weather experienced on such a voyage, 
that there was nothing fortuitous in what 
occurred, and that the damage was solely 
due to the ordinary action of wind and 
waves and there was no peril of the seas. 
Repelling this contention and referring to 
the three cases of the House of Lords 
reported in 12 Appeal cases, and the later 
decision of the Privy Council in Canada 
Rice Mills v. Union Marine and General 
Insurance Co.! Tucker, J., as he then was 
observed thus: aan" 


“I think it is clearly erroneous to say 
that because the weather was such as 
might reasonably be anticipated, there 
can be no peril of the sea. There 
must, of course, be some element of the 
fortuitous or unexpected to be found 
somewhere in the facts and circumst- 
ances causing the loss, and I think 
such an element exists when you find 
that properly stowed casks, in good 
condition when loaded, have become 
stowed in as a result of the straining 
and labouring of a ship in heavy 
weather’’. 


Tucker, J., also relied on an early case, 
the Catherine Chalmers case? decided in 
1894, observing that, its correctness on 
this point had never been questioned. 
In the earlier case, the evidence before 
the Court was that during the voyage the 
vessel in question met with ‘bad weather’ 
and although not badly damaged, the ship 
‘strained’ very heavily. On this evidence 
it was argued that there were no ‘extra: 
erdinary,’ perils affecting the ship and 
cargo. It wasfurther urged-that ‘strain- 
ing’ was an ordinary peril which every 
ship must undergo and which is contem- 
plated by a ship-owner as one of the 
contingencies of every voyage, and it is a 
contingency against which the ship-owner 
was bound to provide. Rejecting this 
contention and finding that the damage 
was caused by the peril of the sea the 
Court observed: 


“I am unable to draw a distinction 
forced upon me between ordinary and 





1. (1941) A.G. 55. 
2. 32 L.T.R. 846 
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extraordinary perils. In truth it may 
be said that the way in which the 
cargo. was stored was more or less a 
cause of the damage; but I am of opi- 
nion that the evidence shows that the 
cargo was towed in the ordinary way, 
and if the bad weather had not occur- 
red, and the straining had not taken 
place, the cargo would I think, have 
arrived without damage, and conse- 
quently, the proximate cause of the 
damage must be taken to have been 
` the perils of the sea”. 


In the present case, the rights of parties 
are governed by Article 4, sub-section 
'2 (c) of the Schedule to the Indian Carri- 
age of Goods by Sea Act, 1925. The 
Article runs as follows: 


“Neither the carrier nor the ship shall 
be responsible for loss or damage 
arising or resulting from— 


(a)... (b) ......(c) perils, dangers, 
and accidents of the sea or other navi- 
gable waters. 


6. Thus, the words are wide enough, if 
not broader than the words which the 
Privy Council was construing in Canada 
Rice Mills Lid. v. Union Marine and General 
Insurance Co. We, therefore, find that 
the view of the learned Judge is errone- 
ous. We allow the appeal and dismiss 
the suit with costs. In this view, it is 
unnecessary to go into the quantum of 
damages. 


S.J. 


aad 


1. (1941) A.C. 55. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —G. Ramanujam, F. 


Subbammal alias Rajammal ang 
others Petitioners" 
v. 

The President, The Tenkasi Co- 


operative Urban Bank Ltd., Tenkasi- 
(in Liquidation) through its Special 
Officer, having its Office at Kokira- 
kulam, Tirunelveli Respondent. 


Tamil Nadu Co-operative Societies Act (LIEI 
of 1961), section 71—Co-operative Bank— 
Misappropriation by clerkK—Enquiry—Super- 
session of the bank—Surcharge notice against: 
ex-President and ex-Vice-President—No wil-- 
ful negligence on their part—Mere negligence- 
not sufficient to fasten lability. - 


A clerk of a Co-operative Bank misappro- 
priated the funds of the bank by adopting 
various methods. They could not be- 
found out easily. There was a secretary 
supervising the work of the clerk. The 
President and Vice-President were merely 
affixing their signatures to the various 
statements. The misappropriation was. 
carried on by the clerk from 1948 up to- 
1965. The accounts were subject to 
departmental audit annually and the- 
misappropriation was not detected. A. 
special enquiry was ordered under sec- 
tion 65 of the Co-operative Societies Act: 
and the misappropriation was found out. 
The bank was superseded and a sur-- 
charge notice was issued against the ex- 
President and ex-Vice-President and: 
others. Pending proceedings, the ex- 
President and ex-Vice-President died. 
Their legal representatives challenged the 
surcharge notices before the Co-operative 
Tribunal, but without success. The legal 
representatives filed revision and writ peti- 
tions against the order of the Tribunal on 
the ground that the ex-President and ex- 
Vice President were not wilfully negligent 
and that they were not liable under- 
section 71. 


Held: Section 71 of the Tamil Nadu Co- 
operative Societies Act, 1961, authorises- 
a surcharge order being passed against 





* C.R.P. No. 696 of 1972 and W.P. 
No. 1178 of 1972. a 
30th April, 1976.. 
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persons in management of the society, 
anter alia on the ground that they: had 
been “wilfully negligent”,  «“Wilful 

negligence” in section 71 is for the purpose 
-of holding a. person in management liable 
if he has caused Joss to the society by 
his intentional and purposeful omission. 

Mere negligence, however gross it may be, 
may not be sufficient to attract the section, 
; [Paras. 7 and 10.] 

i 


“Wilful negligence” in section 71 is a 
mew and separate head of liability, and it 
as not possible to bring the same under 
the head “‘breach of trust”. 


[ Para. 13.] 


Even if normal care had been taken by 
them before signing the accounts that 
would not have brought to light the 
‘various acts of misappropriation made by 
the clerk, for each entry in the account 
‘book was supported by a voucher even 
though forged and false. It was not in 
dispute in this case that there was a 
secretary functioning in the bank and it 
‘was his duty to supervise the work of the 
clerk and it was a case of negligence, if at 
all, on the part of the secretary to properly 
supervise the work ‘of the’ clerk. On the 
facts of this case, the failure to check the 
accounts or to detect the misappropriations 
made by the clerk could not be said to, bé 
‘due to wilful negligence of the ex-President 
and ex-Vice-President. No wilful negli- 
‘gence had been established on their part 
and they could not be made liable. 

; [Paras. 11 and 12.) 


Cases referred to:— 


R. v. Downes, (1875) 1 Q.B.D. 25; Reg- 
v. Senior, (1899) 1 Q.B. 283; Gooper v- 
Cooper, 65 C.L.R. 162; Ardeshir Bhicaji 
Tamboli v. The Agent, G.I.P. Rly. Co., 
(1928) 54 M.L.J: 167: 27 L.W. 667: 55 
I.A. 67: AI.R. 1928 P.C. 24; RCN: 
Kulkarni v. State, (1954) A.L.J. 822; 
National Bank of Wales, In re, (1899) 2 
Ch. 620; Davey v. Gory, (1901) A.C. 477; 
Sundaram v. Dy. Registrar of Co-operative 
Societies, (1956) 2 M.L.J. 619: LL.R. 
(1957) Mad. 371: 69 L.W. 9:7: A.L.R. 
1957 Mad. 634; ` Ruppuswami v. Dy. 
Registrar of Co-operative Societies, (1967) 2 
M.L.J. 79: 0 L.W. 445. 


Petition under Article 227 of the Consti- 
tution of India praying the High Court 
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to revise the order of the Co-operative 
Tribunal (District: Court), Tirunelveli, 
dated 13th December, 1971 and made in 
C.M.A. No. 67 of 1967 (Surcharge claim 
No. 29660 of 1966), Deputy Registrar of 
Co-operative Societies, Tirunelveli. 


S.S. Marthandan and R. Sundaralingam, for 
Petitioners. i 


V; Rama Jagadisan for E. Padmanabhan, 
and T. Sathiadev, Assistant Government 
Pleader, for Respondents. 


The Court made the following 


ORDER :—As both the above cases arise 
out of the same proceedings and involve 
identical issues, they are dealt with toge- 
ther. 


2. An enquiry into the constitution, 
working and financinge ondition of the 
Tenkasi Co-operative Urban Bank 
Limited, hereinafter referred to as the 
bank, was ordered under section 65 of 
the Madras Co-operative Societies Act, 
1961. by the Deputy Registrar, Tirunel- 
veli in his proceedings, dated 22nd 


November, 1965. A preliminary report 


of the enquiry officer was submitted on 
19th July, 1966 and it showed that there 
had been misappropriation of the bank’s 
funds. As a follow-up of the said report 
the Deputy Registrar issued surcharge 
notices, dated 6th August, 1966, under 
section 71 of the Act to one M. Chocka: 
lingam Pillai the ex-President, and 
N.T. Pannayar, the ex-Vice-President, 
and 8 others who were ex-directors of 
the bank. A surcharge notice was also 
issued to one R. Ulaganathan, ex-clerk 
of the bank who was alleged to have mis- 
appropriated'the funds of the bank. At 
that stage the bank was superseded and 
a Special Officer was appointed under 
section 72 of the Act by an order of the 
Joint Registrar, dated 10th September, 
1966 In answer to the above surcharge 
notices issued to them, the ex-directors 
represented that the enquiry officer had 
sent only a preliminary report, and that 
surcharge proceedings could be initiated 
only after a complete and full report of 
the enquiry is received. In view of this 
objection, a revised surcharge, notice was 
issued on-12th December; 1966, after 
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receipt of a complete and full report of 
enquiry on 29th October, 1965, in modi- 
fication of the earlier surcharge notice, 
dated 6th August, 1966. In the sur- 
charge proceedings following the said 
revised notice, dated 12th December, 
1966, it was found that an amount of 
Rs. 27,519-13 has been misappropriated 
during the period- from [5th January, 
1948 to 23rd August, 1966, out of which 
a sum of Rs. 1,000 was made good by 
the said Ulaganathan, ex-clerk. How- 
ever, in view of section 71 (1} which bars 
recovery of any amount by way of sur- 
charge after a period of six years from 
the date of any act or omission, the 
amount misappropriated within six years 
prior to the notice of surcharge was 
alone taken into account. The result 
was the second surcharge notice related 
only to a sum of Rs. 12,718 referable to 
the period covering six years preceding 
the surcharge notice. By his final order 
dated 19th August, 1967 a surcharge 
order has been passed against the ex-clerk 
as well as the ex-President, ex-Vice-Presi- 
dent and the ex-directors holding them 
jointly, and severally liable for the said 
sum of Rs. 12,718 found to have been 
misappropriated from the bank’s funds, 


g. Chockalingam Pillai; the ex-Presi- 
dent of the Bank and N. T. Pannayar, 
the ex-Vice-President of the bank, having 
died pending the surcharge proceedings, 
their legal representatives filed appeals 
before the Co-operative Tribunal, 
Tirunelveli (District Judge, Tirunelveli). 
The said appeals have been dismissed 
on 13th December, 1971. The legal 
representatives of Chockalingam Pillai, 
ex-President of the bank have challenged 
the said decision of the Co-operative 
Tribunal in the civil revision petition. 
The legal representatives of the ex-Vice- 
President, N. T. Pannayar has filed the 
writ petition questioning the order of the 
. Co-operative Tribunal. 


4. The findings of the enquiry officer on 
. the basis of which the surcharge order 
has been passed against the ex-clerk and 
ex-directors is that the. entire amount 
covering items 25 to 40, had been mis- 
appropriated by the ex-clerk, that he had 
‘also been convicted in a criminal Court 
for misappropriation of the bank’s funds, 
and that the President and Vice-President 
and ex-Directors are liable to be 
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surcharged for their carelessness and 
negligence. The Co-operative Tribunal 
refers to the evidence of Ulaganathan, 
ex-clerk who had deposed that he was. 
the only clerk of the bank from 6th June, 
1939 to 17th December, 1965, that he 
was in sole charge of the accounts relating 
to the surcharged items 26 to 40, that 
the amounts involved in items 25 to 40 
were in fact misappropriated by him and 
the former Presidents, Somasundaram 
Pillai and Chockalingam Pillai and the 
ex-Vice President N. T. Pannayar, that 
he took only a sum of Rs. 7,000 for 
his family expenses and that the balance 
was taken by the Presidents and Vice- 
Presidents. As against this, Chockalingam 
Pillai and N. T. Pannayar, had denied: 
that they had anything to do with the 
amount covered by the surcharged items. 
25 to 40 and had stated that the entire 
amount had been misappropriated by 
the clerk, that they had complete faith in. 
the secretary and the clerk Ulaganathan, 
that the secretary is expected to exercise. 
control over the work of the clerk and. 
that, therefore, they were not in a position 
to detect the various defalcations made 
by the clerk till the enquiry initiated 
under section 65 revealed the various 
methods through which he has misappro- 
priated the bank’s funds. After going, 
through the evidence and the connected. 
records the ‘Tribunal has specifically 
found that the entire amount involved 
has been misappropriated- by the 


' ex-clerk, that the ex-President, ex Vice- 


President and ex-secretary and ex- 
Directors on account of their negli- 
gence have failed to exercise proper 
control over the clerk Ulaganathan by 
checking the cask books and the state- 
ment of receipts. and disbursements 
submitted by the clerk at the Board 
meetings periodically and that, therefoce, 
all of them should be -held responsible 
for the amounts misappropriated by the 
clerk. Thus ex-Presidents, ex-Vice- 
President and ex-Directors have been 
held -liable for the surcharge on the 
ground that they were guilty of 
negligence in the performance of their 
duties, particularly their failure to check 
effectively and properly the cash books 
daily and the statement of receipts and- 
disbursements submitted by the clerk 
periodically in the Board meetings for 
their scrutiny and approval. 


II}. 


5. The learned counsel for the peti- 
tioners, on the facts found by the Co- 
operative Tribunal, contends as - follows: 
The surcharged order so far as it is 
against the -ex-President and _ ex-Vice- 
President cannot be sustained under 
section 71 of the Act Under section 71 
a surcharged order could be passed against 
a person who is entrusted with the organi- 
sation and management of the society or 
an officer or servant of the society if he 
has (1) misappropriated or fraudulently 
retained any money or other property 
of the society, or (2) has been guilty of 
breach of trust in relation to the society, 
or (3) has caused any deficiency in the 
assets of the society by breach of trust 
or wilful negligence, or (4) has made any 
payment contrary to the Act, rules, bye- 
laws, etc. That Tribunal having found 
that the ex-President, ex-Vice- President 
_ and the ex-Directors have not misappro- 

priated or fraudulently retained the monies 
belonging to the bank or been guilty 
of any breach of trust, the only ground 
of liability for surcharging them is wilful 
negligence and, therefore, unless wilful 
negligence is proved they cannot be held 
liable for the surcharge. 


6. There can be no dispute that sec- 
tion 71 authorises the surcharge order 
being passed against persons in manage- 
ment of the society (l) if they had 
misappropriated or fraudulently retained 
the funds of the society, (2) if they are 
guilty of breach of trust in relation to the 
society, or (3) if they had been wilfully 
negligent or had caused any deficiency 
in the assets of the society, and (4) if 
they had made any payment, contrary to 
the Act, rules and bye-laws, etc. In this 
case the ex-President and ex- Vice-Presi- 
dent have been held liable only under 
the third head, i.¢, wilful negligence 
and not under any of the other heads 
of liability. The learned counsel for the 
petitioners points out that the circum- 
stances pointed out by the Co-operative 
Tribunal that the ex-President and the 
ex-Vice-President did not scrutinise the 
statement of accounts produced before 
them by the clerk then and there, and 
such negligence enabled the clerk to mis- 
appropriate such large amounts from the 
bank cannot indicate that their negligence, 
if any, is wilful, that there is no material! 
‘ or finding by the Tribunal that the 
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negligence attributed to them is wilful, 
and that unless wilful negligence is 
established, section 71 cannot be invoked: 
against them. The learned counsel 
points out that the Co-operative Tribunal 
has overlooked the significance of the 
of the word “wilful”* occurring in sec- 
tion 71 and has proceeded on the basis- 
that a mere’ negligence on the part of the 
persons in management will bring them- 
under the mischief of section 71. 


7. In my view, the petitioner’s learned 
counsel appears to be right when he says 
that the Tribunal has completely over-|_ 
looked the significance of the expression 
“wilful negligence” occurring in sec-! 
tion 71, for, after finding that the ex-Presi-. 
dent and the ex-Directors were negligent 
in not serutinising the accounts properly 
then and there, it straightway proceeds 
to say that they have rendered themselves, 
liable for an order of surcharge under 
section 71 for such negligence. Whether 
their negligence was wilful or not has not: 
been specifically considered. 





8. The scope ofthe expression ‘wilful 
negligence” occurring in various statutes 
had . come up for consideration before 
Courts. In R. v. Downes! it was held that 
the statutory words ‘‘wilfully neglects 
such chilà” are not satisfied by proof of 
some omission to provide medical aid.. 
In Reg v. Senior? while dealing with the 
same expression “wilfully neglects” 
occurring in section 1 of the Prevention 
of Cruelty to Children Act, 1894, Lord 
Russel, C.J., expressed that whether the 
words are taken together. or | separately, 
the meaning is very clear, that “wilfully” 
means an act done deliberately and 
intentionally, not by accident or 
inadvertence so that the mind of the 
person who does the act can be said to. 
go with it and that ‘neglect’ is the want 
of reasonable care, that is, the omission of 
such steps as a reasonable person would 
take. While dealing with the scope of 
the expression “‘wilful neglect”? occurring - 
in section 2 of the Married Women’s 
Protection Act, 1922, the High Court of 
Australia in Cooper v. Gooper® stated that 
the phrase connotes a deliberate and: 


1. (1875) 1Q.B.D.25, 
2. (1899) 10.B. 283. 
3. 65 CLR, 162. 
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intentional act of a culpable nature and 
that it imports an intention to act or omit 
to act ina way which the person charged 
knows, or ought if he is not recklessly 
careless to have known, will amount to 
a breach of duty, P.R. Ramanatha Iyer 
in his “Law Lexicon’’ has collected the 
various decisions interpreting the expres- 
sions ‘“‘wilful neglect” and “wilful negli- 
gence.” According to the author the 
expression “wilful neglect” means an act 
done deliberately and intentionally and 
not by accident or inadvertence so that 
it can be said that the mind of the person 
who does the act goes with it, that it 
implies an intentional and purposeful 
omission to do a certain act, and that it 


ig an even more extreme term than gross | 


and culpable negligence. The expression 
‘‘wilful negligence’ according to the 
author means a conscious acting or failing 
to act in a reprehensible manner. 


9. In Ardeshir Bhicafji Tamboli vw. The 


Agent, G.I.P. Ry. Company, Bombay? the 


Privy Council dealing with the scope of 
the phrase. “wilful neglect”? occurring in 
a railway risk note issued under sec- 
tion 72 of the Indian Railways Act, 1890, 
referred to the decisions in R. v. Downes? 
and Reg. v. Senior? above cited and held 
on the facts of that case that though 
there was, ample evidence of neglect, 
there was no evidence or finding of wilful 
neglect and that therefore there was no 
‘ wilful neglect within the meaning of the 
risk note. The Supreme Court in 
R.G. N. Kulkarni v. State* while interpret- 
ing the words “‘wilfully detains” occurring 
in section 53 of the Post Office Act, 
1898, observed that the’ word “wilful” 
has been used by the Legislature to mean 
only sueh detention which was deliberate 
and for some purpose. 


19, The above decisions clearly indicate 
that the use of the phrase ‘wilful 
negligence’ in section 71 of the Act is for 
the purpose of holding a person in manage- 
ment liableif he has caused loss to the 
society by his intentional and purposeful 


omission. Therefore, the learned counsel 


for the petitioners is right:in his sub- 
mission that mere regligence, however 

1. (1928) 54 M.L.J. 167: 27 L.W, 667 (P.C.): 
55 LA. 67: A.LR. 1928 P.C. 24. 

2. (1875) 1 Q.B.D. 25. 

3. (1899) 1 Q.B. 283. 

4. (1954) A.L.J. 822. 
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gross it may, be, may not be sufficient 
to attract the section. 


11. The question is wether the conduct 
of the ex-President and ex-Vice- President 
in not checking the amounts properly 
then and there when presented by the 
clerk will amount to wilful negligence. It 
has not been. established in this.case, nor 
is there any finding by the Co-operative 
Tribunal that the negligence attributed 
to the ex-President and ex-Vice President 
was wilful in the sense that the omission to 
check the accounts was intentional and 
purposeful., It is true, loss has been 
caused to the society by misappropriation 
of its funds by the clerk. But the question 
here is whether the ex-President and the 
ex-Vice-President are guilty of wilful 
negligence as contemplated by section 71. 
A losscan be said to be due to wilful neglect 
if the cause for loss has been materially con- 
tributed by it. In this case the ex-Presi- 
dent and the _ ex-Vice-President have 
deposed. that as there was a secretary 
supervising the work of the clerk they were 
of the view that the work of the clerk has 
been properly supervised by the secretary, 
and they merely affixed their signatures to 
the various statements and books of 
accounts brought before them in view of 
their confidence in the.secretary. It is true, 
if they had wilfully shut their eyes to facts 


‘which were before them and which were 


sufficient to throw suspicion on the con- 
duct of the clerk or the secretary, they 
can be held to be guilty of wilful neglig- 
ence. In this case, however, the methods 
adopted by the clerk in the process of 
misappropriation are such that it cannot 
be detected easily. The methods adopted 
are to make payments on forged vouchers, 
to give wrong totals in the account books, 
to make credits ‘to persons not entitled 
to credit receipts actually received. The 
fact that the clerk has been adopting 
such methods practically from the year 
1948 up to 1965 is clear from the enquiry 
report. The accounts of the bank have 
been subjected to departmental audit 
annually and persons who are specially 
trained for such audit purposes did not 
detect the misappropriation made by the 
clerk all these -years, and it is only when 
a special enquiry was ordered under 
section 65 in relation to the ‘bank’s 
affairs, the modus operandi adopted by the 
clerk for misappropriating the. amounts 
was known. In these circumstances, the 


Ty 


ex-President and the ex-Vice-President 
cannot be expected to be able to detect 
the misappropriations made by the clerk 
on occasions when the account books are 
produced for their scrutiny and signature. 
Even if normal care has been taken by 
them before signing the accounts, that 
would not have brought to light the 
various acts of misappropriation made 
by the clerk, for each entry in the 
account book is supported by a voucher 
even though forged and false. It is not as 
if there was any material which could 
dlead to some suspicion against the clerk 
jand such material was overlooked by the 
ex-President and ex-Vice-President. 


12. Ithasbeen observed by the Court 
ot Appeal in In re, National Bank of Wales 
td}, 





“Business cannot be carried, on upon 
principles of distrust. Men in responsible’ 
positions must be trusted by those above 
them as well as by those below them 
until there is reason to ‘distrust them. 
We agree that care amd prudence dco 
not involve distrust, but for a director 
honest himself, to be. held” legally 
lable for negligence in trusting the 
. Officers.under him not to conceal from 
-him what they ought to report to him, 
_ appears to us to be laying :too heavy 
a burden‘on honest businessmen”. ~ 


The Earl of-Halsbury, speaking for the 
House of Lords in Davey v. Gory? said: 


The charge of neglect appears to rest- 


on the assertion that Mr. Cory like the 
other directors did not attend to any 
details of business not brought before 
them by the General Manager or the 
Chairman and the argument raises- a 
serious question as to the responsibility 
‘of all persons holding ‘positions like that 
of directors, how far they are called 
upon to distrust and be on their guard 
against the possibility of fraud being 
committed by their subordinates of every 
degree. It is obvious, if there is such a 
duty, it must render anything like an 
intelligent devolution of labour im- 
possible. Was Mr. Cory to turn himself 
into an auditor, Managing Director, a 





1, (1899) 2 Ch. 629. 
2, 1901 A.C. 477. 
MLJ-—59 
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Chairman and find out whether 
_ auditors, Managing Directors and 
Chairman were alike deceiving them iii 


It is not in dispute in this case that there 
was a secretary functioning in the bank 
and it is his duty to supervise the work of 
-the clerk, and it is a case of negligence, 
if at all, on the part'of the secretary to 
properly supervise the work of the clerk. 
On the facts of this case, the failure to 
check the accounts or to detect the 
misappropriations made by the clerk 
cannot be said to be due to the wilful 
negligence of the ex-President and ex- 
Vice-President. I have to, therefore, hold 
on the facts of this case that no wilful negli- 
gence has been established on their part, 


1%. The learned counsel for the bank 
would bring to: my notice two decisions 
of this Court in Sundaram v. Deputy 
Registrar of Co-operative Societies! and 
Kuppuswami v. Deputy Registrar of Co-operaa 
tive Societies* in support of a contention 
that mere negligence can be brought 
under the head ‘breach of duty’ occurring 
in section 71. In the first case, a Division 
Bench of this Court held that negli- 
gence to’ perform their duties by persons 
occupying fiduciary relationship to the 
society can be brought under the expres- 
sion “‘breach of trust” occurring in section 
49 (1) of the Madras Co-operative 
Societies Act- of 1932. The same view 
hag also been taken by Kailasam, J. (as 
he then was) in the second decision where 
it was held that the negligence on the 
part of the. President of a Co-operative 
Society which has contributed to a heavy 
loss incurred. by the . society as a result 
of the fraudulent acts of the manager, and 
the accountant can be brought under the 
phrase ‘breach of trust’ occurring in section 
49 (1), and therefore. action should have 
been initiated under that section instead of 
under section 51 of that Act. Section 49 
of the Co-operative Societies Act, 1932, 
refers to only three instances for which a 
person taking part in the management 
the society or an officer or a servant can be 
proceeded against for levy of surcharge, 
and they are: (1) Misappropriation; or 
(2) fraudulent retention of any money or 
property; and (3) guilty of breach of trust 





1. (1956) 2NLL.J.613: I-L.R. (1957) Mad. 
371:69 L.W. 947 A.LR. 1957 Mad. 634. 
2, (1967) 2 M.L.J. 79: 80 L.W. 445. 
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in relation to the society. Negligence was 
nota separate head of liability under 
that section. Therefore, in the above two 
decisions, negligence which amounts to 
breach of a duty was brought under the 
{head “breach of trust.” However, section 
71 of the Act of 1961 has set out wilful 
negligence as a new and separate head of 
liability. When there is a separate head 
of liability relating to wilful negligence in 
section 71, it is not possible to bring the 
same under the head breach of trust. 
Otherwise, it will defeat the-legislative 
intention to treat negligence as a separate 
head of liability. 


14. Ona due consideration of the matter, 
I am of the view that the petitions have 
to succeed and the surcharge order so far 
as it relates to the ex-President and ex- 
Vice-President will have to be set aside 
and it is accordingly set aside. Both the 
petitions are allowed. There will, 
however, be no- order as to costs. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—A. Varadarajan, 7. 


Thippa Soundararajan Appellant” 


U. 


Thimma Venkataraman and others 
. Respondents. 


Hindu Succession Act (XXX of 1956), sec- 
tion l4 (1j and (2)— Joint family properties 
—FPartition deed—Life estate given to widow 
of deceased coparcener— Property to revert to 
remaining coparceners on her death—Hindu 
Succession Act coming into force before death of 
widow —Whether widow's right enlarged under 
the Act. : 


Under a partition deed executed on 25th 
July, 1919 a life estate was granted to N, 
the wife of a deceased coparcener and on 
her death the properties were to revert to 
the remaining four coparceners to be 


*S.A. No. 41 of 1973. 
20th January, 1976. 
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shared by them equally. The Hindu Suc- 
cession Act, 1956, came to be passed. N 
executed a will in favour of S in respect of 
the properties. The remaining coparceners 
filed a suit for partition of the properties 
onthe death of NM. On the question 
whether on the passing of the Hindu 
Succession Act, N’s estate was enlarged 
under section 14 (1) thereof, 


Held: ‘N’ had no pre-existing right in 
the suit properties and she got she suit 
properties only under the partition deed 
whereby she. had been given only a 
limited right to enjoy the properties with- 
out powers of alienation and the properties 
had to revert back to the four copar- 
ceners on: her death and the case fell 
within section 14 (2) ofthe Act and the 
right acquired by her in these properties 
for the first time only under the partition 
deed did not get enlarged under sec- 
tion 14 (1) of the Act. 

l [ Para. 7.} 


Cases referred to — 


Thatha Gurunadkam Chetti v. Smt, Thatha 
Navaneethamma, (1967) 1 M.L.J. 454: 80 
L.W. 253: I.L.R. (1968) 1 Mad. 567: 
A-LR. 1967 Mad. 429; Dharma Odayar 
v. Ramachandra Mudaliar, (1969) 1 M.L.J- 
181: 81 L.W. 399; Hussain Uduman v. 
Venkatackala Mudaliar, (1974) 2 M.L.J. 
275: 87 L.W. 583: A.L.R. 1975 Mad. 8; 
Badri Pershad v. Kamso Devi, (1970) 2 
S.C.J. 114: (1970) 2 S.C.R. 95; AI.R. 
1970 S.C. 1963. 


Appeal against the decree of the Subor- 
dinate Judge, Thanjavur, in Appeal Suit 
No. 23 of 1972, preferred against the 
decree of the Court of the District Munsif 
of Thiruvayaru in O.S. No. 232 of 
1970. 


T.R. Syinivasag and K. Ramamurthy, for 
Appellant. 


R. Ranga and A.L. Natarajan, for Respon- 
dent. 


The Court delivered the following 


JupoMenT.—The first defendant, who 
failed in both the Courts below, is the 
appellant. The respondents filed the suit 
for partition claiming one-fourth share in 
the suit properties. 


Tl 

2. There is .no dispute that the suit 
properties belonged originally to three 
brothers—~ Thimma Venkataraman, 
Thimma Ramaswami and Thimma 
Rangaswami. Venkataraman had two 
sons, Krishnaswamy and Rajaopal. 
The respondents (plaintiffs1 to 3) are 
the. sons of Krishnaswamy. Ranga- 
swamy, the third defendant, is the son of 
Rajagopal. Rangaswami had two sons, 
Venkatachalapathi and Venkatayyan. 
Saraswathi, the fourth defendant, is the 
widow of Venkatachalapathi. Radha, 
Vardhani and Sarojini, defendants 5 to 7 
respectively, are the daughters of Venkat- 
ayyan. The second defendant, Nachar- 
ammal, is the daughter of Rangaswami. 


g. The case of the respondents was that 
there was a partition between Krishna- 
swami, Rajagopal, Venkachalapathy and 
Venkatayyan under Exhibit A-1 dated 
25th July, 1919 in which the suit pro- 
perties were left to be enjoyed by Ranga- 
swami’s wife Nagammal for her life, with 
a direction that they should “revert to 
Krishnaswami, Rajagopal and Venkata- 
chalapathy and Venkatayyan on her 
death, to be taken by them in equal 
shares. The -respondents, therefore, 
claimed one-fourth share in the suit pro- 
perties on the basis of Exhibit A-1, after 
the death of Nagammal on 3rd October, 
1969. 


4. The appellant, who claims to be. th® 
son of Rangaswami’s daughter Alamelu 
(who is not the daughter of Nagammal), 
admitted that Nagammal had obtained 
a limited interest to enjoy the suit proper- 
ties for herself under the partition deed, 
Exhibit A-1, but contended that her estate 
had become enlarged under the provisions 
of the Hindu Succession Act, 1956, and 


that he has become the owner of those. 


properties by virtue of the will, Exhibit 
B-1, which had been executed in his 
favour by Nagammal. Defendants 5 and 
6, whose written statement was adopted 
by the 4th defendant, denied the will, 
Exhibit B-1, set up by the appellant and 
contended that it is a got up document. 
However, the will does not appear to have 
been seriously disputed before the Courts 
below and no issue has been framed 
regarding its genuineness. But the Courts 
below found that Nagammal got only a 
limited interest under the document, 
Exhibit A-1, and that section 14 (2) of the 
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Hindu Succession- Act, applied and that 
there was no enlargement of the right 
got by Nagammal under Exhibit A-1, and 
decreed the suit as prayed for with costs. 


5. The learned counsel for the respon- 
dents submitted before me that the will, 
Exhibit B-1, was not seriously disputed 
before the Courts below. The only point 
for consideration, therefore, is whether 
Nagamal was in possession of property 
which was property under section 14 (1} 
of the Act and whether her right got 
enlarged by the provisions of the Hindu 
Succession Act and the appellant became 
entitled to the property by virtue of the 
will, or whether the case is governed by 
sub-section (2) of section 14 of the Act. 


Section 14 of the Hindu Succession Act, 
1956, reads thus: 


“I4 (1): Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this Act, 
Shall be held by her as full owner 
thereof and not as a limited owner. 


(2). Nothing contained in sub-section 
(1) shall apply to any property acquired 
by way of gift or under a will or any 
other instrument or under.a decree or 
order of a civil Court or under an 
award where the terms of the gift, will 
or other instrument or the decree, 
order or award prescribe a restricted 
estate in such property.” ` 


The Explanation to section 14 (1) makes 
it clear that ‘property’ in section 14 (1) 
includes both- movable and immovable 
property acquired by a female Hindu at 
a partition or in ‘lieu of maintenance or 
arrears of maintenance. 


6. Provision for the maintenance of 
Nagammal had been made in the present 
case in the partition deed, Exhibit A-1, 
dated 25th July, 1919 whereby Krishna- 
swamy,, Rajagopal, . Venkatachalapathy 
and Venkatayyan had their family proper- 


‘ties divided and provision has been made 


for the enjoyment of the present suit pro- 
perties by Nagammal, wife of Rangaswami, 
for her life with a direction that. those 
properties should revert back to Krishna- 
swami, Rajagopal, Venkatachalapathy 
and Venkatayyan on the death of Nag- 
ammal, who had died on 3rd October 
1969. Having regard tothe Explanation 


7 


468 


to section 14 (1), I would have agreed 
with the learned counsel for the appellan 

that Nagammal got a right to enjoy the 
suit properties in lieu of her maintenance 
and that the properties would be property 


within the meaning of section 14 (1) of. 


the Act, and Nagammal’s right had got 
enlarged, if there had been no precedent. 
But, in Thatha Gurunadkam Ghetti v. Smt. 
Thatha Navanesthamma and another: one 


4Guruviah Chetty died about the year 1932 - 


prior to the Hindu Women’s Right to 
Property Act, 1937, as in the present case, 
leaving his widow Thatha Muniamma 
and four sons. The four sons partitioned 
their family properties in 1946 under a 
deed, dated 11th December, 1946, where- 
by they alloted the properties described 
in Schedule A to that document to their 
mother Thatha Muniamma for her main- 
tenance to be enjoyed by her without 
powers of alienation and those properties 
were to be taken after her death in the 
manner mentioned in the deed itself. 
The property involved in that. case was to 
go to her son Venkatachalam, as per that 
deed, on her death. But, after the death 
of Venkatachalam leaving a widow, the 
plaintiff in that suit, his mother Thatha 
Muniamma conveyed that property to 
her other son, Gurunathan Chetti. The 
widow of Venkatachalam filed a suit for 
a declaration that the conveyance, by her 
mother-in-law . Thatha Muniamma in 
favour of her son Gurunathan Chetti was 
invalid in law. It was contended that 
the limited right of Thatha Munimma 
became enlarged under section 14 (1) of 
the Hindu Suecession Act, and that 
Gurunadhan Chetti had become the 
owner by her conveyance. Natesan, J. 
has observed at page 454: 


“The first defendant in this case lost ' 


her husband prior ‘to the Hindu 
Women’s Right to Property Act, 1937. 
- The only right that she then had under 
the law was aright to be maintained 
out of the family properties. She had no 
title and no right to share in the family 
properties. The sons could have con- 
tended themselves with making a regular 
money payment and if required charging 
certain properties for the maintenance 


a! 
1. (1967) 1 MLL,J. 454: 80 L.W. 253: LLR- 
(1968) 1 Mad. 567: ALR. 1967 Mad. 429. 
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amount. But when they partitioned 
the estate amongst themselves, they set 
apart property giving her a life estate 
pure and simple in the property, the 
property to revert to the sons on her 
death. The estate given to the widow 
for her maintenance was restricted to a 

` life estate. She was not granted any 
powers of alienation. Her right was 
limited to the enjoyment of the income 
from the property. What-she got under 
the partition was not the qualified estate 
of a Hindu female known as woman’s 
estate or widow's estate. She was not 
even a party to the partition deed as 

` partition could be had only between 
persons having pre-existing proprietary 
rights in the property. It follows that 
the estate given to the widow under the 
instrument of partition fell under section 
14(2) of the Act and that section 14 (1) 

_ did not operate on the estate and make 
the widow a full owner. In the 
circumstances, any alienation by the 
widow €annot enure beyond her life- 
time”. 


This decision of Natesan, J., was followed 
by Alagiriswami, J., in Dharma Odayar v. 
Ramachandra Mudaliar?. There the passage 
in the decision of Natesan, J., extracted 
above, had been extracted by the learned 
Judge and he has added: , 


“In the present case also Manonmani 
lost her husband prior to the Hindu 
Women’s Right to Property Act. The 
only right she had then was a right to 
be maintained out of the family pro- 
perties. She had no title and no right 
to share in the family properties. Her 
brothers-in-law and father-in-law could 
have contented themselves with making 
regular money payments and if required 
charging a certain property for main- 
tenance. But when they partitioned the 
estate among themselves they set apart 
a property giving her ‘a life-estate pure 
and simple, the property reverting to 
the sons on her death. The estate 
given to the widow for the maintenance 
was restricted to a life estate. She was 
not granted any powers of alienation. 
Her right was limited to the enjoyment 
of the income from the property. What 





i. (1969) 1 M.L.J.-181: 81 399. 
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she got under the partition was not the 
qualified estate of a Hindu female 
known as a widow’ estate or a 
woman’s estate. It follows that the 
estate given to the widow under Exhibit 
A-1 fell under section 14 (2) and section 
14 (1) did not operate on the estate 
and make the widow a full owner. 
The fact that in the present case 
Manonmani was also party to the 
_ document would not make any differene 
to this result. ” 


In Hussain U duman v. Venkatachala Mudaliar 
and others!, a Bench of this Court had to 
consider the scope of section 14 of the 
Hindu Succession Act. In that cate 
Survey No. 60/1 and certain other pro- 
perties belonged to two brothers, 
Viswanathan and Palaniandi. Sometime 
prior to his death on 18th February, 1918 
Viswanathan executed a partition deed 
and a will whereby he bequeathed Sur- 
vey No. 60/1 and certain other properties 
to his wife Gomathi Ammal. After his 
death disputes arose between Gomathi and 
Palaniandi, and Gomathi . filed two suits 
to enforce the partition and will and the 
suits were compromised on 6th November 
1920, and under the compromise decree 
Gomathi was to enjoy the properties for 
her life and thereafter they should go to 
Palaniandi and his heirs. Gomathi died 
on 8th August, 1964. The question was 
whether Gomathi got an interest in Survey 
No. 60/1, only in lieu of maintenance 
and it did not get enlarged under section 
14 (1) of the Hindu Succession Act, 1956. 
The learned Second Appellate Judge 
held, as the lower Court held in the 
present case, that Gomathi had only a 
right to maintenance and not any pre- 
existing right to the propery Survey No. 
60/1, that the property was allotted to 
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before or after the commencement of the 
Act, whether by way of inheritance °F 
devise or at a partition or in lieu of 
maintenance or arrears of maintenance, 
or by gift from any person or by her 
own skill or exertion or by purchase or 


. by prescription or in any other manner 


whatsover, or by way of stridkana 
immediately before the commencement 
ef the Act. On the other hand, sub- 
section (2) of section 14 which is in the 
nature of an exception to sub-section 
(1) provides that nothing contained in 
sub-section (1) shall apply to any pro- 
perty acquired by a female Hindu by 
way of gift or under a will or any other 
instrument or under a decree or order 


-ofa civil Court or under an award, 


where the terms of the gift, will or other 
instrument or the decree or order or 
award ‘prescribe’ a restricted estate in 
such property. In other words the 
intention of the Legislature was to 
remove the disability imposed on women 
by Hindu Law on the, ground of sex, 


_ but not to interfere with the sanctity of 


her in lieu of maintenance for the dura- . 


tion of her life and that consequently 
section 14 (2) wouldapply and that there 
could be no enlargement of the right 
under section 14 (2) of the Hindu Succes- 
sion Act. The learned Judges have 
observed at pages 277 and 278: 


“A perusal of thesection makes it clear 


that section 14 (1) governs all kinds of — 


estate ‘acquired’ by.a female Hindu 








1. (1974) 2 M.L.J. 275: 87 L.W. 583; ALLR 
1975 Mad. 8. i 


contracts and grants, whereby only a 


„restrictive estate had been deliberately 


conferred upon them. Sub-seetion (1) 
removes the restriction imposed by 
Hindu Law on the ground of sex, upon 
the estate held by a woman and enlarges 
it into an absolute estate. On the other 
hand, sub-section (2) leaves intact the 
restriction on the estateof a woman, 
not imposed by law on account of her 
sex, but prescribed by the terms of a 
contract or grant. Some difficulty may 
arise in the application of sub-section 
(2) of section 14 to the facts of a given 
case. 


The document, instrument, decree or 
award may in certain cases of its own 
force, create a restricted estate in pro- 
perty and may in certain other cases 
only re-state the restricted estate which 
the female Hindu possessed even prior 
to the date of the instrument, decree or 
award. Before applying sub-section 


.(2), the proper question to ask is, does 


the instrument or decree ‘prescribe’ a 
restricted estate in the propery, or does 
it merely acknowledge and recognise 
(and not prescribe) a pre-existing estate 
upon whieh the Hindu Law had imposed 
a restriction, because the holder of the 
estate was a woman? Ifbefore the 
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date of the deed or -the decree, she had 

~- no interest in the property and her only 
source of title is the deed or the decree, 

-- Which confers upon her a restricted 


estate sub-section (2) of section 14 of. 


- the Act will apply, and such a restricted 
estate will not be enlarged into an 


-absolute estate under sub-section (1) of -’ 


section 14. If, on the other hand, the 
‘source of her title is independent of the 
instrument or decree and she. held a 
restricted estate even prior to the date 
of the instrument or decree and:all that 
the instrument or decree does is merely 
to recognise the pre-existing restricted 
estate of the female Hindu then sub- 
- section (1) of section 14 would-certainly 
operate upon the restricted estate and 
expand it into an absolute one. The 
Supreme Court in Badri Perskad v. Kanso 
Devi! has observed as follows: 


l 


™ 


Sub-section (2) of section 14 is more in 
-the nature of proviso or an exception 
-to sub-section (1). It-can come into 

operation only if acquisiton: in any of 

the methods indicatéd therein is made 
for the first time without there being 
any pre-existing right in the’ female 
- Hindu who is in possession of the pro- 
perty.” - i f yi _ l 


7.-Inview of thess decisions, I agree 
with the Courts below that Nagammal 
ad no pre-existing right in the suit pro- 
rties and she got the suit properties only 


~ 







hereby she has been given only a limited 
ight to enjoy the properties without 
owers of alienation and the properties 
ad to revert back to the four brothers 


_ enlarged ‘under section 14 (1) of the Act. 


8. The second appeal, therefore, fails and 
is dismissed, but under the cireumstances 
of the case, without costs. No leave. 

S.J. 


ed m ey 


Appeal dismissed 





_ 1. (1970) 2 S.G.J. 114: (1970) 2 S.GR. 95: 
A.LR. 1970 S.C. 1963 at 1966. . 
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IN--THE HIGH COURT OF JUDI- 


"CATURE AT MADRAS. 


PRESENT: — M. M. Ismail, F. 


Kistappa Naicker and others 
F ` . Appellants* 


t 


y 


Respondent. 


Benami— Property: purchased by husband in 
the name of wife—Sale of property by wife— 

Trespass by son of vendor—Claim that pro- ` 
perty was-joint family property and wife kad 
no right to sell—Suit for declaration by 
purchaser — Benami found against —-Burden 
of proof resis on person who assets to the 


-cOontrary. 


‘When.a husband purchased property in 


the name of his wife by paying his’ own 
money, from that „alone no-inference 
could be drawn that the wife was only 
regard to the 
nature of the relationship between the 
parties and the normal tendency of the 
husband’ to benefit the wife either by 
‘payment of money. or by purchase of 
property in her name, the -allegation of 


‘tbenami ‘could be established only by 


proving the motive for such benami 
purchase, — e i 
7 | [Para.-3.] 


Once the title stands in the name of a 
person arid somebody comes and asserts 
that the real title vests in another person 
and the person in whose name the title 
deed stands isa benamidar, the burden 
of proving that the person in whose name 
the title stands isnot the beneficial owner 


and, the beneficial owner is somebody 
‘else, is throughout on the person who 


asserts to that effect and the burden never 
shifts. : l : 
[ Para, 6.] 


Cases referred to:— 


Thangayi Ammal v. Gurunatha Goundan, 
(1973) 2 M.L.J. 151: 86 L.W. 261; 
Ammaponnammal v. Shkanmugham Pillai 
(died), 84 L.W. 145: (1971) 1 M.L.J. 272: 


*S.A. No. 501 of 1973. 
4th February, 1976, 


m 


A.I.R. 1971 Mad. 370; Palam Mudaliar 
v. M. Natarajan, (1942) 1 M.L.J. 528: 
55 L.W. 294: I.L.R. (1942); Mad. 844: 
A.I.R. 1942 Mad. 503; Sura Lakshmiah 
Chetty v. Kothandarama Pillai, 23 L.W. 
138: 52 I.A. 286: 49 M.L.J. 109: 
LL.R. 48 Mad. 605: A.I.R. 1925 P.G. 
181; Jayadayal Poddar and another v. Mst. 
Bibi Hazara and others, (1974) 2 S.G.J. 
517: (1974) 2 S.C.R. 90: A.I.R. 1974 
S.C. 171. 


Appeal against the decree of the Subor- 
dinate Judge (Principal) of Chingleput in 
Appeal Suit No. 55 of 1972 preferred 
against the decree of the Court of the 
District Munsif of Chingleput in O.S. 
Ne. 291 of 1970. l T 


R. Sundaravaradan, for Appellants. 


T. Rangaswami Ayyangar and K. Srinivasan, 
for Respondent, 


The Court delivered the following 


Jupoment.—The defendants in O.S. No. 
291 of 1970, who succeeded before the 
trial Court, but lost before the first 
appellate Court, are the appellants herein. 
One Palani Ammal is the mother of the 
first appellant herein. The suit pro- 
perties stand inthe name of Palani 
Ammal, purchased by her under Exhibit 
A-2 dated 3rd September 1949 and Ex- 
hibit A-3, dated 17th August, 1965, The 
respondent purchased the suit properties 
from Palani Ammal under Exhibit A-2, 
dated 22nd September, 1969. Alleging 
that the appellants unlawfully trespassed 
on 5th March, 1970, cut and removed 
the crops raised by the respondent the 
suit was instituted for declaration, of 
the respondent's title to the suit pro- 
perties and for recovery of possesssion 
with mesne profits. 


2. The case of the appellants was tha# 
though the suit properties were purchased 
in the name of the first appellant’s 
mother, the consideration for the purchase 
of the propertiescame from the appell- 
ant’s father, viz., Madurai Naicker, and 
therefore, the suit properties were the 
joint family properties, and Palani Ammal 
had no title to the properties, and 
consequently the respondent did not 
derive any title from Palani Ammal. In 
short the case of the appellants was that 
the purchases under Exhibits A-2 and A-3 
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were- benami in the name of Palani 
Ammal for the benefit: of the joint family 
The learned District Munsif, who tried . 
the suit, accepted this case of the appell- 
ants, and, dismissed the suit instituted by 
the respondent. However, on appeal, 
the learned Principal Subordinate Judge, 
Chingleput, reversed that conclusion and 
held that the allegation, of benami put 
forward by the appellants was not proved, 
and-consequently, Palani Ammal was the 
owner of the properties and was compe- 
tent to convey title thereto in favour of 
the respondent in the suit. With the 
result, he allowed the appeal preferred by 
the respondent and decreed the suit as 
prayed for. Hence the present second 
appeal by the defendants in the suit. 


. It has been repeatedly held by this 
Court that when a husband purchased 
the property in the name of his wife by 
paying his own money from that alone 
no inference can be drawn that the wife 
was only a benamidar, and having regard 
to the nature of the relationship between 
the parties, and the normal tendency of 
the husband to benefit the wife either by 
payment of money -or by purchase of 
property in her name, the allegation of 
benami can be established only by prov- 
ing the motive for such benami purchase 
—vide Thangayi Ammal v. Gurunatha 
Goundan and others* and Ammaponnammal 
v. Shanmugam Pillai (died) and others. 
In view of this legal positien settled by 
this Court, prima facie, the conclusion of 
the learned Subordinate Judge is correct. 


4. However, Mr. R. Sundaravaradan, 
the learned counsel for the appellants, 
contended that there are two decisions, 
one by this Court and another by the Privy 
Council holding that when a husband 
purchased property out of his own money 
in the name of his wife, the burden of 
proving that the wife was intended to be 
the beneficial owner thereof is on the 
person who claims that the property was 
the absolute property of the wife. In 
support of his contention, he relied on the 
observation contained in a Bench judg- 
ment of this Court, viz., Palani Mudaliar 


1. (1973) 2 M.L.J. 151: 86 L.W. 261 


2. 84 L.W.145: (1971) 1 ML 272: ALR: 
1971 Mad, 370. - 
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and another v. M. Natarajan alias Amalor- 
pavandikan and another4, The relevan 
statements are found on page 532 of the 
decision as follows:— 


“Are these facts sufficient to establish 
an intention on the part of the first 
respondent to make a gift in favour of 
his wife ? Krishnaswami Aiyangar, J., 
did not think they were sufficient and 
his decision cannot be disturbed unless 
it is shown to be wrong. The burden 
is upon: the appellants and I am not 
prepared to say that the burden has 
been discharged.” 
it is on the last sentence reliance was 
placed fer contending that this sentence 
lays down the law that the burden of 
proving that wife was intended to be the 
beneficial owner is on the person who 
claims that the wife was the owner: of the 
property. I am of the opinion that this 
argument is misconceived, The burden 
that is referred to in the passage extracted 
above deals with the burden resting on 
the appellants to prove that the judgment 
appealed against is wrong, and the burden 
referred -to in the last sentence has noth- 
ing to do with the burden in respect of 
proving the fact that the wife was meant 
to be the beneficial owner thereof. 
Consequently thi; decision is not of any 
assistance whatever to the appellants. 


5. The second decision on which reliance 
was placed in the decision. of the Privy 
Council in Sura Lekshmiah Chetti and others 
v. Kothandarama Pillat®. The relevant 
statement relied on is: 


“There can be no doubt now that a 


purchase in India by a native of India 
of property in India in the name of his 
wife unexplained by other proved or 
admitted facts is to be regarded asa 
benami transaction by which the bene- 
ficial interest in the property isin the 
husband, although the ostensible title 
is in the wife. The rule of the law of 
England that such a purchase by a 
husband in England is to be assumed 





1. (1942) 1 M.L.J. 528: 55 L.W. 2943 
LL.R. 1942 (Mad.) 844: A.LR. 1942 Mad. 503. 

2. 23 L.W. 138 52 LA, 286: 49 M.L.J: 
109: LL.R, 48 Mad. 605: A.LR. 1925 P.C 181. 
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to bea purchase for the advancement 
:of the wife does not apply in India.” 


6. On the face of this, this decision did 
not deal with any burden of proof at all, 
and, therefore, the same is also not of 
any assistance to the appellants herein. 
Mr. R. Sundaravaradan, the learned 
counsel for the appellants, made it 
absolutely, clear that in such a case even 
though the burden in the first instance of 
proving that the consideration proceeded 
from the husband is on the person who 
asserts to that effect, once he has dis- 
charged that burden and has established 
that the consideration proceeded from 
the husband, the burden shifts to the 
person who asserts that the property is 
the property of the wife, to prove that 
the intention of the husband in so pur- 
chasing the property was to make the 
wife the beneficial owner thereof. I am 
unable to accept this argument, for there 
is no scope.for the shifting of burden in 
such a manner in relation to an allega- 
gation of benami. Once the title deed 
stands in the name of a person and some- 
body comes and asserts that the real title 
vests in another person and the person 
in whose name the title deed stands is a 
benamidar, the burden of proving that 
the person in whose name the title deed 
stands is not the beneficial owner and the 
beneficial owner is somebody else, is 
throughout on the person who asserts to 
that effect, and the burden never shifts. 
This view is clear froma decision of the 
Supreme Court in fayadayal Poddar and 
another v. Mst. Bibi Hazara and others». 
There, the Supreme Court observed: 


“It is well-settled that the burden of 
proving thata particular sale is benami 
and the apparent purchaser is not the 
real owner, always rests on the person 
asserting it to be so. This burden has 
to be strictly discharged by adducing 
legal evidence of a definite character 
which would either directly prove the 
fact of benami or establish circumstances 
unerringly and reasonably raising an 
inference of that fact. The essence of 
a benami is the intention of the party 
-or parties concerned; and not unoften 
such intention in shrouded in a thick 


— 





1. (1974) 2 S.C.J.517: (1974) 2S.C.R. 90: 
< IR. 1554 S.C. 171. 


mo 


veil which cannot be easily pierced 
through. But such difficulties do not 
relieve the person asserting the transac- 
tion to be benami ofany part of the 
serious onus that rests on him; nor 
justify the acceptance: of mere conjec- 
tures or surmises, as a substitute for 
proof. The reason is that a deed isa 
solemn document prepared and execu- 
ted after considerable deliberation, and 
the person expressly shown as the 
purchaser or transferee in the deed, 
starts with the initial presumption in 
his favour that the apparent state of 
affairs is the real state of affairs.” 


Under these circumstances, there are no 
merits in the second appeal, and the same 
fails and is dismissed. There will be no 
order as to costs. No leave. 


S.J. ——— Appeal dismissed. 


IN THE -HIGH COURT OF. JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction), 
PRESENT:—S. Mohan, F. 


The Management of E.I.D., Parry 
Limited, Ranipet 


v, 


The Industrial Tribunal, Madras, 
having its office at the new City Civil 
Court Buildings, High Court Com- 
pound, Madras-1, and another 
Respondents. 


Industrial Disputes Act (XIV of 1947), sections 
10, 19— Payment of Gratuity Act (XXXIX of 
1972), section 14—Settlement regarding 
gratumiy between management and workmen 


for a fixed period—Before expiry of the period’ 


workmen claiming option for penstonary 
benefits—Dispute referred by Government— 
Award by Tribunal in favour of workmen— 
Reference incompetent. 


There were three settlements in the 
instant case between the management 
and the workmen regarding payment of 





*W P. No. 1561 of 1973. 
M L J—60 


MANAGEMENT OF R.I.D.. 9. It DUSTRIAL TRIBUNAL 


Petitioner” ~ 
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gratuity operative from Ist April, 1968, 
for a period of five years. However before 
this period was over the workmen claimed 
for a pensionary scheme and Government 
referred the matter to the Industrial Tri- 
bunal. The Tribunal. gave an award in 
favour of the workmen. On the ques- 
tion whether, the reference was incompe- 
tent in view of the settlements, 


Held: The settlements undoubtedly were 
binding and operative and they had the 
same ‘effect as an award of the Indus- 
trial Tribunal. If that be the true legal 
position, it was not open to the workmen 
to wriggle out of the settlements by the 
ingenious device of seeking an option of 
pension and thereby by-pass the settle- 
ment. l [Para. 7.) 
There being no question of option, so 
long as the settlements were binding and 
operative, the respondent cannot contend 
that pensionary benefits were not covered 
by the settlement. The reference was 
totally incompetent. 

[ Paras, 8 and 10.} 


Where the management was obliged to 
pay gratuity by reason of Central Act 
(XXXIX of 1972), the provisions of that 
Act would govern. From this point of 
view also, the award of the Tribunal was. 
illegal. [ Para. 11.] 


Cases referred to:— 


W.C. and S. Mills Companyv. Their 
Workers, (1968) 1 L.L.J. 555: (1968) 2 
S.C.J. 415: (1968) L S.C.R. 581: A.I.R. 
1968 S.C. 585; Zkungabhadra Industries 
Limited v. Workmen, (1973) 2 L.L.J. 283; 
Indian Bank Ltd. v. Indusirtal Tribunal, 
(1963) 2 L.L.J. 195: (1963) 2 M.L.J. 6: 
A.LR. 1963 Mad. 471; B.T. Manufactur- 
ing Company v. T.L. Association, (1960) 
8 S.C.R, 329. ALR. 1960 S.C. 833: 
Sanghvi evara) v. M.C.G. and K.M. W. 
Union, (1969) 1 L.L.J. 719 (1969) 2 S.G.J. 
181: (196g) 2 M.L.J. (S.C.) 38: (1969) 2 
An. W.R. (S.C.) 38: (1969) 1 5.C.R. 
366: A.I.R. 1969 S.C. 530;-Delht Cloth 
and General Mills Company v. Its Workers, 
(1969) 2 L.LJ. 755: (1969) 2 S.C.R. 
307: (1970) 1 S.C.J. 765: ALR. 1970 — 
S.C. 91g. 


Petition under Article 226 of the Consti - 


7th Januar y , 197g gution of India, praying that in the cir. 
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cumstances stated therein, and in the men who had completed 20 years of 


affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records in I.D. No. 
(29 of 1972) on the file of the Court 
of the Industrial Tribunal, Madras and 
quash its Award dated llth December, 
1972, . 


M.R. Narayanaswamy, for Petitioner. 


N.G.R. Prasad for Row and Reddy, for 
“Respondents. 


‘The Court made the following 


' OrveER:—This writ petition is for certiorari 
to quash the award of the Ist defen. 
dant—Industrial Tribunal, made in I.D, 
op 29 of 1972 dated llith December, 

72. E , 


The short facts are as follows: 


2. By G.O. Rt.: No. 1518 dated 17th 
June, 1972, the Government of Tamilnadu 
referred for adjudication two issues 
between the workmen and the manage- 
ment of E.I.D. Parry Limited, Ranipet. 
Those two issues are: . 


1. Whether the demand for extension 
of accident benefit applicable to the 
workers: who joined -service before 1961 
to those who joined thereafter is justified 
sr to what relief they would-be entitled; 
an 


2. Whether-the demand that the work- 
men who have completed 20 years of 
service should be given the option of 
pension instead of gratuity is justified 
and ifso, to formulate a scheme. 


On receipt of this reference, the Indus- 
trial Tribunal took up the matter for 
adjudication and answered issue No. 1 in 
favour of the management and as regards 
issue No. 2 it held that the workmen 
who had completed 20 years of service 
would be eligible for a monthly pension 
at the rate of 25 per cent of their monthly 
basic salary and. 50 per cent of their 
average monthly dearness allowance 
drawn during the 12 months’ preceding 
retirement, It further held that a sum 
of Rs. 1 for every year of service will be 
further added on.to the pension for service 
in excess of 20 years and that the work- 


given the option as 
It ic this 


service would be 
above instead of gratuity. 
award that is attacked. 


g.- Before me Thiru M.R. Narayana- 
swami; appearing for the writ petitioner, 


. the management -E.I.D. Parry Limited, 


would contend as follows: P.eference by 
the Government itself is incompetent 
because the matters relating to gratuity 
wore covered by three settlements M3 to 
M5 which came into effect on Ist April, 
1968 and were to be operative for a period 
of five years and that as the matters was 
covered by these settlements it would not 
be open to the workmen to opt or to 
come out of the settlement and ask 
for pension instead of gratuity. Properly 
speaking it is that scheme under the 
settlement which should govern the rights 
of the -parties.. In support of this, the 
learned ‘counsel relies on the decisions in 
Bangalore W.G and S. Mills Company v. Their 
Workers) and ‘Employers Thungabhadra 
Industries Limited v. Workmen*. The next 
contention is that the Payment of 
Gratuity Act '(C.A. No. 39 of 1972) came 
into effect on 16th September, 1972 and 
by reason of sections 4,5 and 14 it would 
not be possible for the workmen to ask for 
gratuity other than what is provided for 
under the Act. Even section 5 mentions 
gratuity or pensionary benefits. If it 
was the case of the workmen that the 
gratuity that was available under the 
settlements M3 to M5 were not in accor- 
dance with the provisions of the Act, in 
view of the over-riding effect of section ` 


‘14, it should be by way of a separate 


dispute. “But this is not the case here. 
The third contention is that merely 
because for the clerical staff pensionary 
benefits were available under Exhibit M7, 
it would not -straightaway mean the 
workmen concerned in the writ petition 
would also be entitled in such claim. 
Even assuming that they would be 
entitled: to such benefits, the Tribunal 
instead of framing a scheme in accor- 
dance with M7 has chosen to frame a 
scheme in an arbitrary fashion while at 
the game time purporting ic base its 


conclusion on M7. 





1. (1968) 1 L.L.J. 555: (1968) 2 S.J. 415: 
(1968) 1'S.C.R. 5817 A.LR. 1968 S.C. 585. 
2. (1973) 2L.L.J. 283. 
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4. Thiru N.G. R. Prasad, the learned 
counsel for the respondent workmen in 


meeting: these contentions would submit 


that the pensionary benefits are not the 
‘subject-matter of the settlements M3: to 
M5. ‘Therefore, thére is no bar in their 
opting for the pensionary benefits. Of 
course, the workmen might not have been 
entitled to niore gratuity but where what 
is asked for is a totally different retire- 
ment benefit, certainly the reference is 
competent. In order to hold that the 
reference is competent the test which is 
applied is whether there is identity or 
whether the settlement would directly 
: answer the subject-matter of- reference. 
It was so laid down in Indian Bank 
Limited v. Indusirial Tribunal}. F 


5. Section 5 of Central Act XXXIX of 
1972 does not in any manner affect or 
take away the jurisdiction of the Tribunal. 
It merely says that it will be open to the 
management concerned to ask for 
exemption at the hands of the Govern- 
. ment. Under more or less identical cir- 
cumstances, the Supreme Court had held 
concerning a case relating to provident 
fund that gratuity could also be asked for 
in addition to` provident “ fund, 


B.T. Manufacturing Company v. T.L. Associa- 


tion?. Concerning the merits about the 
scheme framed by the Industrial Tri- 
bunal, the submission of the learned 
counsel is that M 7 merely formed the 


-basis but if pensionary benefits were to. 


-be awarded on that basis-it would be an 


illusory one and therefore sufficient varia- | 


tion was done by the Tribunal in order 
to afford real benefit concerning pen- 
sionary benefits to the workmen. Even 
otherwise, according to the learned 
counsel, this Court exercising writ 
jurisdiction cannot interfere concerning 
merits. 


6. Thiru M. R.-Narayanaswami, in 
reply submits that certainly as long as 
the scheme is pending and in force the 
workmen cannot ask for additional 
gratuity. What is contended now is in 
lieu of gratuity, whether option could be 
exercised for pensionary benefits. In 





1. (1963) 2 M.L.J. 6: (1963) 2 L.L.J. 195 at 
200: A.LR.1963 Mad 471. i 


2. (1960) 3 S.C.R. 329: A.LR."1960 §.C. 833 
at 839. 3 : 
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Sanghvi Jeevaraj v. M.C.G. and K.MW 
Union? relating to Bonus Act it has been 
held, ‘that for such of those industries not 
covered by the Bonus Act, the Tribunal 
cannot-award bonus under the formulae 
which existed-prior to the passing of the 
Act. The same principle would apply 
in the instant case also in that after the 
passing of the Act if really the grievance 
of the workmen was that the ‘ gratuity as 
awarded under the three settlements 
was not in accordance with the provisions 
of the Central Act XXXIX of 1972 
even'then the scope of the reference 
should be totally different and not as the 
one that is done. | 


4.- Before I proceed: to examine the 
merits of these contentions, I may. refer 
to the award of the Tribunal in issue 
No. 2. ‘The Tribunal has held: 


“The settlements do not cover any 

- - pension which is also a retirement bene- 
‘fit: That being so, the settlements 

_ cannot be a bar to a claim for a pension 
. scheme. The claim does not affect the 
gratuity scheme now in enistence. The 

` ~ settlements only prevent the workers 
from asking for more as gratuity. 
-I do not think that they debar them 


~ -from claiming a separate retirement 


scheme,..... The management has 
filed an additional counter-statement 
subsequent to the date on which the 
Payment of Gratuity Act, 1972 came 
into force contending that this Tribunal 
would have no jurisdiction to formu- 
late any pension scheme instead of 
gratuity. This contention in: my 
opinion has no substance’. 


I am constrained to remark that the 
approach of the Tribunal seems to be 
rather lay than legal. I am afraid, the 
argument of the management has not 
been properly appreciated. There is no 
gainsaying that gratuity is a retirement 
it has been so laid down in 
Delhi. Cloth and General Mills Gompany v. 
lis Workers® In fact, their Lordships of 
the Supreme Court said, “gratuity paid 





4, (1969)2S.G.J. 181: (1969) 1 L.LJ. 1719: 
(1969) 2 M.L.J-(S.C.} 38: (1969) 2 An. W.R. S.C. 
38: (1969) 1 S.C.R. 366: A.LR. 1969 S.C. 530. 
2. (1969) 2LLJ. 755: (1969)2 $.C.R. 307: 
(1970) 1 S.C J. 765: ALR. 1970 S.C. 919; 
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to workmen is intended to help them 
after retirement, on superannuation, 
death, retirement, physical incapacity, 
disability or otherwise. The object of 
providing gratuity scheme is to provide a 
retiring benefit to the workmen who have 
rendered long and unblemished service 
to the employer and thereby contributed 
to the prosperity of the employer’. If, 
therefore, gratuity is a retirement benefit 
what then is the effect of the settlements 
M3 to M5? As seen above, those settle- 
ments were to be operative from lst 
April, 1968, for a period of five years. 
The reference itself under issue No. 2 is, 
whether the demand that the workmen 
who have completed 20 years of service 
should be given the ‘option of pension 
instead of gratuity is justified and if so to 
formulate a scheme. These settlements 
undoubtedly are binding and operative 
and they have the same effect as 
an award of the Tribunal. Ifthat be 
ithe true legal position, is it open to the 
workmen to wriggle out of these settle- 
ments by am ingenious device of seeking 
an option of pension and thereby by- 
pass the settlement. My answer to that 
would be ‘“‘no”. It is here, the two 
cases cited by Thiru M.R.Narayanaswami 
are of great assistance to him. It was 
held in Bangalore W.C. and S. Mills Company 
v. Their Werkmen! that “ From this it 
will follow that when there is a subsisting 
award binding on the parties, the 
Tribunal will have no jurisdiction to 
consider the same points in this reference”. 


Again in Employers Thungabhadra 
Industries Limited v. Workmen* it was 
held, where the subject-matter of the 


reference was almost identical with the 
matters covered by the prior award which 
had not been properly terminated under 
section 19 (6) of the Industrial Disputes 
Act, the second reference was invalid. 


8. From this it will follow that the 
reference itself is incompetent. I am 
unable to,appreciate the argument of 
Thiru N.G.R. Prasad that the pensionary 
benefits were not covered by ‘settlement. 
It was this approach of the Tribunal 
which I have earlier characterised 
as rather lay than legal. This argu. 


“me 


1. (1968) 1 L.L.J. 555 at 561: (1968) 2 S.Q.J. 
415: (1968) 1 S.G.R. 581. 
2, (1973) 2 LL. J. 283. 
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ment ignores the fact that the subject” 
matter of the reference is whether the 
workmen could opt for pensionary benefits. 
There being no question of option, so 
long as the settlements are binding and 
operative, it is not correct on the part of 
the learned counsel for the respondent 
to contend that pensionary benefits are 
not covered by the settlement. 


9. In Indian Bank Limitedv. Industrial 
Tribunal! a question arose before a Bench 
of this Court as to when the jurisdiction of 
the local Tribunal would be ousted. In 
that connection, it was held, an adjudi- 
cation contemplated by section 10 is of 
a dispute and it follows that for the 
purpose of applying clause (6) of section 
10, the dispute pending before the 
Industrial Tribunal and that before the 
National Tribunal should be the same 
so that the concerned workers may obtain 
the relief sought in the local Tribunal 
from the national Tribunal. Unless 
there is therefore an identity between 
the two references, one cannot replace 
or supersede the other. 


jo. The question in this case is some 
what different, namely, in view. of the 
binding nature of the settlement, whether 
the workmen could seek an option for 
pensionary benefits and therefore this 
decision does not lend support to the 
contention of Thiru N.G.R. Prasad. Even 
otherwise, I find “gratuity” is the subject 
of settlements M3 to M5 and therefore 
by reference to those schemes the Tribunal 
would be in a position to hold that the 
workmen would be governed by those 
schemes. So looked at from any point 


of view, I have little hesitation in coming 
to the conclusion that the reference is 
totally incompetent. i 


11. Central Act XXXIX of 1972 came 
into force on 16th September, 1972. The 
reference in this case was on 17th June, 
1972. Section 4 of that Act says gratuity 
shall be payable to an employee on the 
termination of his employment. Section 5 
enables the government to exempt 
any establishment, factory, mine etc. by 
notification where the gratuity or 
pensionary benefits are not less favourabe 





r 


1. (1963) 2 L.L.J. 195: (1963)2 M.L J. 6. 


II] 


than the benefits conferred under this 
Act. Section 14 contains the over-riding 
provision that reads: oe - 


3 


«The provisions of this. Act or any 
rule made thereunder shall have effect 
notwithstanding anything inconsistent 
therewith contained in any enactment 
other than this Act or in any instrument 
or contract having effect by virtue of 
any enactment other than this Act.” 


By reading this section it follows, if 
the grievance of the workmen is that 
the gratuity benefits obtainable under 
the settlements M3 to M5 are in any 
way inconsistent with the provisions of 
the Act, that would be a different dispute 
altogether and even then it would not 
enable them to seek for an option of 
pension benefits. This is where the dis- 
junctive clause under section 5 of the Act, 
namely, gratuity of pensionary benefits 
requires to be noted. No doubt, section 
5 is only a provision relating to exemp- 
tion which could be done by the Govern- 
ment by appropriate notification. 
Nevertheless, if the Tribunal has no 
jurisdiction in view-of ‘my finding that 
the reference itself was incompetent, the 
question whether by reason of ~ Act 
XXXIX of 1972 the jurisdiction of the 
Tribunal would be barred is again a 
matter which ought to have been decided 
independently, but instead all that- the 
‘Triburial-said was that there is nothing in 
the Payment of Gratuity Act which says 
that gratuity is the only retirement benefit 
which an employee to whom the Act will 
apply -is entitled to receive.. Where ‘the 
management is obliged to pay gratuity by 
treason of the Act (more so in view of the 
‘settlements covered by M3 to M5 which 
are undoubtedly binding and operative 
between the management and the -work- 
men) it is the provision of the Act that 
will govern. From this point -of view 
also 1 hold that the award of the Tri- 
bunal is illegal. l a vs 








12. The decision in B.T. Manufacturing 
Gompany v. T.L. Association? relied on by 
the learned counsel for the respondent 
-deals with a different situation altogether, 





1. (1960) 3 S.C.R. 329: A.LR. 1960 S.C, 833 
At 839. i 
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That arose under the Provident Fund | 
Act. It was held at page 839: 


~ “These provisions clearly indicate 
that the statutory benefits which, in 

- the opinion of the Legislature, are . the 
‘minimum to which the employees are 
entitled, cannot create a bar against 
the employees claim for additional 
benefits from their employers.” | 


The question here is not additional 
benefits. At the risk of repetition, I 
say itis to opt for a pensionary scheme 
while the settlements under M3 to M5 
are still binding and valid between the 
parties. Therefore, this decision has no 
application to the facts of the present 


calc. 


Lastly, turning to the merits, inasmuch 
as I hàve already held that the reference 
itself is incompetent and the award of 
the Tribunal is illegal, I do not think it 
necessary to go into ‘the merits. It is 
necdless for me to mention that it will 
be certainly open to the workmen to 
terminate the settlements in accordance 
with the terms. of-the settlements or in 
accordance with the provisions of law 
and thereafter seek for: the pensionary 
benefits, if so advised. 


In the result,--the rule nisi is made 


absolute. There will be no order as to 
costs. i j 
S.J. ma aaah 


Petition allowed. 
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IN THE HIGH COURT OF 
CATURE AT MADRAS. 


PRESENT :— Ramaprasada-Rao and S. Maha- 
rajan, JJ. Ti 
Mohammad Ibrahim Sei 


JUDI- 


Appellant® 
v. l 


Syed Muhammad Abbubakkar and 
others . Respondents. 


(A) Civil Procedure Code (V of 1908), 
section 66—Suit for partition—Property sold 
in Court auction—Claim that purchaser was 
a benamidar—Onus on the person who asserts 
—Fifect of section 66—Limitation Act 
(XXXVI af 1963), sections 64 and 65— 
Co-owner’s possession when adverse. 


If a person sets up a case of benami 
title in another, the onus is very heavy 
on him; besides he should expressly 
plead that the ostensible title-holder is a 
benamidar for another and after having 
said so should expatiate the same by 
oral and documentary evidence. Sec- 
tion 66, Civil Procedure Code, is intended 
to put a step to benami purchases -at 


execution sales and has- to-be construed- 


strictly. Clause 1 of section 66 effectively 
makes the certified purchaser the real 
purchaser and makes such a purchase 
conclusive evidence that the Court 
auction-purchaser is a true owner and 
shall not be liable to be- ousted on the 
ground that his purchase was made on 
behalf of another, ~~ ` [Para. 11.] 


(B) Adverse possession—Go-owner—Whetker 
can set up title witkout pleading ouster— 
Requisites. 


It isa fundamental principle of law that 
a co-owner cannot set up a title ijn him- 
self by being accidentally in possession 
of such property to the exclusion of 
others, ‘unless a specific case of ouster is 
pleaded and made out. Possession-to be 
adverse must be adequate in continuity, 
in publicity and in extent to show that it 
is possession adverse to the competitior. 

. [Paras. 17 and 18.] 


- —— x m H 








-am 


* A. Nos. 533 of 1969 and 203 of 1970. 
18th January, 1975, 
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(C) Mohamedan law—Joint holding not 
recognised unlike among Hindus—Acquisition 
by a member—Not conclusive proof that acquisi- 
tion was for family. 


The personal law of Muslims does’ not 
recognise a system of joint holding as is 
common amongst Hindus. Acquisition 
of property independently by a member 
cannot automatically be said to be for 
the benefit of the family. . The burden of 
establishing thata property held by a 
member in a Mohamedan family is his 
sclf-acquired property would arise only if 
the property is heldin common by the 
other members of the family and the 
entire family lives in commensality 
possessing the family property in common. 
Children in a Mohamedan family are 
not co-owners in the sense that what is 
purchased by one person enures for the 


benefit of another. 
[Paras. 19,22 and 24]. 


Cases referred to:— 


S. K. Karim v. Mt, Bibi Sakina, (1964) © 
S.G.R. 780:(1964) 2 S.C.J. 224: A.LR. 
1964 S.C. 1254; Bangachandra Dhur 
Biswas v. Jagat Kiskore Acharya Ghowdhri, 
(1917) L,L.R. 44 Cal. 186: 43 I.A. 249: 
31 M.L.J. 563: A.I.R. 1916 P.C. 110; 
Aminaddin v. Tajaddin, I.L.R. 59 Cal. 
541: A.LR. 1932 Cal. 538; Vellai Mira 
R-vuthan v. Mira Moidin Ravuthan, (1864) 
2 Mad. H.C.R. 414; Sahul Hamid v. 
Sulthan, I1.L.R. (1947) -Mad. 574: (1947} 
1 M.L.J. 20: 60-L.W. 24: A.I.R. 1947 
Mad. 287; Maimoon Bivi v. Khajee 
Mohideen: (1970) 1 M.L.J. 266: 82 L.W. 
632: A.I.R. 1970 Mad. 200, 


Appeal against the decree of the 
Subordinate Judge, Coimbatore, in O. S. 
No. 243 of 1962. 


M. S. Venkatarama Ayyar, S. Ramalingam 
and S. Palaniswami, for Appellant. 


V.G. Veeraraghavan, K. Sarvabhauman, T- 
R. Mani and S., K. Ahmed Meeran, for 
Respondents. 


The Judgment of the Court was delivere® 
by l 
Ramaprasada Rao, f.—The third defen“ 


dant in O.S. No. 234 of 1962 on the file 
of the Court of the Subordiante Judge. 


11) 


Coimbatore, is the appellant in Appeal 
No. 533 of 1969. Defendants 18 to 20 who 
are the legal representatives of the 12th- 
defendant in the said suit are the appel- 
lants in Appeal No. 203 of 1970. The suit 
was filed by the plaintiff for partition and 
separate possession of his 14/144th 
share in Schedules B to F properties. 
Sheik Hussain Din I and Sheik Magdoom 
were brothers. They had considerable 
properties in which each had a half-share 
therein. In 1888 Sheik Hussain Din I 
died leaving behind him his widow 
Sheikammal, two daughters Varu Ismail 
Bibi and Khader Hussain Bibi and two 
sons Khader Hussain Din and Sheik 
Hussain Din II. Varu Ismail Bibi had 
a daughter Meeran Bibi who died lea- 
‘ving behind defendants 21 to 24 as her 
legal representatives. She had another 
son Syed Mohammed Abbubakkar, who 
is the plaintiff in the action. Khader 
Hussain Bibi, the other daughter of 
Sheikammal] died in 1944 and her heirs 
are defendants 8 to 11. Khader Hussain 
Din (the first son of Sheikammal) married 
Rahima Bibi, the 7th defendant in the 
suit and left behind him his heirs defen- 
dants 2 to 6. Sheik Hussain Din II died 
unmarried on 27th July, 1961. 


The 12th defendant is the alienee of some 
of the suit properties from the heirs 
of Khader Hussain Din. Defendants 
13 to 18 are either the lessees of the suit 
properties or having an interest therein 
as encumbrances, As already stated, the 
plaintiff claims a share in all the plaint 
schedule properties and would attack 
inter alia the deed of gift executed by 
Sheik Hussain Din II in relation to certain 
items of the suit properties and would 
say that the said hiba would not bind 
him and the said properties also should 
be deemed and considered to be family 
properties in which he has a share. 
Originally the plaint was filed in the 
Court of the District Munsif, Udumalpet. 
As the defendants raised a plea of exclu- 
sion of the plaintiff asa co-owner from 
joint possession of the suit properties and 
as the jurisdictional value was beyond 
the jurisdiction of the Munsif’s Court, the 
plaint was returned and thereafter pre- 
sented in the Sub-Court, Coimbatore, 
and renumbered as O.S. No. 243 of 1962. 


2. The first defendant supports the 
plaintiff's case. The second defendant’ 
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case is that the properties described in 
schedules B to F did net belong to Sheik- 
ammal and her children and in parti- 
cular he would---say that the properties 
described in the E schedule excepting 
S.F. No. -163/A-2 were purchased by 
Khader Hussain Din and Sheik Hussain 
Din II on 2łst June, 1912 from one 
Khadarsa Rowther of Ayakudi, that the 
E Schedule properties belonged only to 
the father of the first defendant and his 
uncle and that the plaintiff, his mother 
or grand-mother did not have any’ right, 
title or interest therein. It is the case of 
the defendant that the plaintiff has no 


right over the B Schedule properties, 


that the half-share of Sheik Magdoom 
therein was sold in 1902 itself that defen- 
dants 2 to 6 and their uncle ‘Sheik 
Hussain Din II were adversely in posses- 
sion of the B Schedule properties, that 
the plaintiff's mother in an earlier suit 
filed by her in 1913 did not even claim 
any share in the said properties and that. 
therefore, the plaintiff has no right to 
them. 


According to this defendant, the plaintiff 
has lost his right to claim a share in the 
C Schedule properties by limitation and 
the plaintiff’s -mother having filed an 

earlier suit for partition as early as 1913 
and she not having furthered the decree 
therein, the properties described in Sche- 
dules D and F are adversely held by this 

defendant and the third defendant, ad- 

verse to the other heirs and, therefore,. 
the plaintiff's claim to have the properties 

described in Schedules D and F parti- 

tioned and he be allowed his share is un- | 
sustainable. According to this defendant 
and the third defendant the suit proper- 

ties were in their exclusive possession and 

were held by them adversely to others. 
and, therefore, the plaintiff’s suit for par- 

tition as prayed for is not maintainable. 

As between him and the third defendant - 
the second defendant would say that the 
gift deed dated 16th April, 1961 is invalid 
and does not bind him and that he 
would be entitled to a half-share in the 
properties of Sheik Hussain Din II. 


The third defendant sustains the hiba. 
and pleads that the E Schedule properties. 
are not family properties in which the 
plaintiff could claim a share. In parti- 
cular he would allege that Sheik Hussain 
sDin UW obtained S.F. No. 163/A-2 on 
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dharkast from the Government and that, 
therefore, the plaintiff cannot project 
any interest therein. He would plead 
like the second defendant that the B 
Schedule properties have ceased to be 
the family properties, and. that defen- 


dants 2-to 6 and Sheik Hussain Din II, 


were in exclusive possession of the same 
to the prejudice of the other heirs. A 
similar contention is raised as regards 
the properties described in Schedules G 
and D. He sustains the alienation made 
by him, and the second defendant and 
Sheik Hussain Din II tothe 12th defen- 
dant. On the question of hiba or the 
gift-deed executed on 16th April, 1961 
third defendant’s case is that the same 
is valid gift and’ the second defendant 
having attested the same-and acquiesced 
in it cannot question it. Even so, his case 
is that the properties gifted to him by 
Sheik Hussain Din II are not family pro- 
perties. On the whole it is pleaded that 
the right of the plaintiff and the other 
heirs of Sheikammal to obtain their respec- 
tive shares in the properties mentioned of 
in Schedules B,C,D. and F are barred, as 
the third defendant and the second .de- 
fendant were in possession of the same 
adversely to the other co-heirs. The 
third defendant also denies. the right of 
the plaintiff to any mesne profitsin any 
one or more of the items of the suit. pro- 
perties. In the additional written state- 
ment, the third defendant raised the plea 
that the present suit is barred by Order 
2, rule 2, Civil Procedure ,Code. The 
4th defendant and the 5th defendant sail 
with the third defendant. ' 


The 6th defendant, however, would say 
that the gift-deed dated 16th April, 1961 
executed by Sheik Hussain Din II in 
favour of the 3rd defendant is-not valid. 
She would, however, sail with the third 
defendant that the plaintiff has no right 
over the E Schedule properties including 
S.F. No. 163/A-2. Ske ‘would join with de- 
fendants 2 and 3 in asserting that the 
plaintiff’s right over B,C,D. and F. Sche- 
dule properties are barred, since those 
properties were adversely held by others 
to the prejudice of the plaintiff. She 
claims her share in the B to F Schedule 
properties and seeks for a decree for par- 
tition in that behalf. The 7th defendant 
sails along with the 3rd defendant. De- 
fendants 8 to 11 would allege that Kha- 
der Hussain Din was managing the entire 
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family properties mentioned in the suit . 
Schedules and that after his death Sheik . 
Hussain Din II was similarly managing 
the properties and that the income from 
the properties was being divided amongst 
variours shares including these defendants 
and that the possession of the suit pro- 
parties by Khader Hussain Din and 
Sheik Hussain Din II was only for the 
benefit of the family and, therefore, no 
question of adverse possession would 
ever arise. They would also allege that 
certain properties mentioned in the suit 
Schedules are in their possession and that 
they are entitled to a 7/48th share in 
the suit properties and other family pro- 
perties. They would attack the gift-deed- 
dated 16th April, 1961. 


g. The 12th defendant—alienee claims 
that his purchase is fully supported by 
consideration and that he purchased the 
properties from Khader Hussain Din 
and Sheik Hussain Din II when ‘they 
were recognised as absolute owners theree 
of, and that, he, being a bona fide pur- 
chaser for value, his title to the proper- 
ties purchased by him has to be sus- 
tained. This defendant would also assert 
that he has made considerable improve- 
ments on the properties and has been 
mortgaging the same for his benefit with- 
out any protest by others and that 
therefore, the properties purchased by 
him from Khader Hussain Din and Sheik 
Hussain Din Il and their heirs ought to 
be excluded from being partitioned. 


4° The other defendants filed formal 
written statements. On: the -above plea-. 
dings tha following issues and additional 
issues were framed— 


(1) Whether the properties in schedules 
B to F did not belong to Sheikammal 
and her children; - 


(2) Whether F schedule properties ex- 


_clusively belong'to the 3rd defendant; 


(3) Whether 3rd defendant had acquir- 
ed any title by adverse possession and 
limitation in properties in Schedules 
Bto F; 


(4) Whether the plaintif is estopped- 
from claiming a share in B schedule 
properties; 
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45) Whether 2nd defendant is en- 
titled to the house in Schedule B; 


{6) Whether defendants 2-and 3 are 
‘entitled to any improvements, if so, 
to what extent; 2 


(7) Whether the gift deed dated 16th 
April, 1961 is true, valid and binding 
-on the plaintiffs and other defendants; 


{8) Whether the defendants -are not 
diable to render accounts to plaintiff 
for his share of the income from the 
suit properties; 


(9) To what share the plaintiff and 
-defendants are each entitled? 


(10) To what reliefs are the parties 
entitled ? l we i 


Additional issues framed on 18th March, 
1964: = 

(11) Whether the possession of th: 4th 
defendant and 7th defendant and their 
predecessors-in-title have been hostile 
to the plaintiff and whether they have 
perfected their title to the properties in 
their possession , by enjoyment over 
the statutory period adversely to the 
plaintiff; 


Additional issues 
February, 1965: 


{12) To whatshare is the 6th defen- 
dant entitled; 


Additional issues 
February, 1968: 


{13) Whether the plaintiff has been in 
possession of S, Nos, 162/A-1 and 
162/A-3 (Schedule E) within 12 years 
of the suit; 


(14) Whether defendants 12, 18, 19 
and 20 have perfected their title- to 
S, No. 162, Schedule E by’ adverse 
possession ; 


framed on 6th 


framed on 24th 


(15) Whether 12th defendant, | the 
‘predecessor-in-title of defendants 18 
to 20 has carried out improvements 


and if so to what extent; 


(16) Whether the suit ix. barred by 

jimitation in respect of defendants 12, 

18, 19 and 20; | , 
M L J—6l g 
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(17) Whether the plaintiff’s suit is not 
maintainable without asking for can- 
cellation of the gift deed ; 


(18) Whether the suit is in time; 


(19) Whether the suit by plaintiff is 
not maintainable in view of the deci- 
sion in O. S. No. 1951 of 1913 on the file 
of the District Munsif Court, Udamalpet; 


(20) To what share is defendant 5 
entitled ? 


(21) Whether the suit is barred by 
Order 2, rule 2. 


5. On the first issue, the learned trial 
Judge came to the conclusion that all 
the suit properties belonged to Sheik- 
ammal and her children. On issue 2, 
he found that the E schedule pro- 
perties did not belong exclusively, to 
the third defendant. On_ issue 3, 
he fouad that the 3rd defendant or any 
other defendant did not acquire title to 
the properties described in Schedules B to 
F to the plaint either by adverse posses- 
sion or otherwise. 


After rendering his opinion on the 
formal issues 4, 5 and 6, he held that the 
gift deed dated 16th April, 1961, was not 
true, valid and binding on the plaintiff 
and defendants other than the third 
defendant. On the question of account- 
ing he held against the defendants and 
on the issues relating to adverse 
possession he held against the defendants 
and in favour of the plaintiff and on 
issue 13 he held that the plaintiff would 
be entitled to his legitimate share in the 
E schedule properties excepting the land 
obtained in dharkhast by Sheik Hussain 
Din If whichis S. F."No. 163/A-2, and 
also held against the 12th defendant as 
he was of the view that he could only 
be a usufructuary mortgagee over the 
properties purchased by him and ulti- 
mately found that the suit was in timé 
and is maintainable. In the result, he 
granted a preliminary decree for parti- 
tion and separate possession of the 
plaintifi’s 14/144 share in the suit 


. properties and made the necessary direc- 


tions which normally follow a prelimi- 
nary decree for partition. 


6. Itisas against this, the 3rd defendant 


and the 12th defendant have come up 
in appeals already referred to. 


— 
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4. Though a semblance of an argument 
was addressed before us on the findings 
rendered by the trial Court in relation to 
the properties described in Schedules 
B, C, D and F, yet no substantial material 
has been placed before us to interfere 
with the finding and conclusions of the 
Court below in relation to the above- 
mentioned properties. As a matter of 
fact, at one time this was not even 
seriously argued or pressed. In the light 
of this we are not adverting to or can- 
vassing the correctness of the findings of 
the Court below as regards properties 
described in Schedules B, C, D and F and 
hold that the plaintiff and other heirs 
would be entitled to their legitimate share 
in it according to their personal! law and 
they should be deemed and held to be 
family properties. 


8. The main controversy, however, is 
as regards the E schedule properties. 
We shall advert to the merits of the 
appeal A. S. No. 203 of 1970 presented 
by the alienee 12th defendant ata later 
stage. - We shall now consider the broad 
aspects which touch upon the E schedule 
properties and find whether the plaintiff’s 
theory that the E schedule properties 
should be deemed, construed and held 
as the family properties is correct and 
sustainable. 


9. Under .E.A. 1, Sheik Magdoom 
obligated himself to pay 17 salagais of 
paddy to Sheikammal and her heirs in 
consideration of himself being put in pos- 
session of the entire family properties 
which abviously included his half-share 
therein also. Sheik Magdoom having 


committed default in the matter of the. 


payment of annuity, Sheikammal had 
to file a number of suits as is seen 
from Exhibits B-l vo B-4. Pursuant to a 
decree obtained by herin O.S. No. 797 
of 1899 on the file of the Court of the 
District Munsif, Udamalpet, a certified 
copy of which is Exhibits B-4 Sheik- 
ammal brought the share of Shaik Mag- 
doom in the & schedule properties to 
sale through Court. One Khadersa 
Rowther of Ayakudi purchased the half. 
share of Sheik Magdoom and incident- 
ally also purchased the right of Sheik 
Magdoom to manage the entire pro- 
perties which was stipulated in Exhibit 
A-Í. 


THE MADRAS LAW JOURNAL REPORTS 


[1976 


The Court-auction purchase is evidenced 
by a sale certificate issued in favour of 
Ayakudi Khadersa Rowther under 
Exhibit B-5, dated 15th November, 
1900, There is evidence to show that 
Ayakudi Khadersa Rowther took pos- 
session of these properties after the issue 
of the sale certificate and that he had 
the pattas transferred to his name.. 
These facts are evidenced by Exhibits: 
B6and B-8. The case of the plaintiff 
is that this purchase of Ayakudi Kha- 
dersa Rowther was benami for the family: 
and the possession of Ayakudi Khadersa. 
Rowther or his successors-in-interest: 
should always be held to be for the 
benefit of the Sheikammal and her heirs. 
Incidentally, it was pointed out that 
Ayakudi Khadersa Rowther was the 
husband of the sister of Sheikammal and- 
that it was Sheikammal, who paid the 
amount towards the Court-auction 
purchase and that the possession of 
Ayakudi Khadersa Rowther could only 
be attributed to the possession of the 
members of the family of Sheikammal.. 
The learned Judge was inclined to accept. 
this theory. 


10. We are unable to share that view: 
There was no pleading to the effect that 
the Court-auction purchase under- 
Exhibit B-5 which was about 60 years. 
before the suit was laid was a benami. 
one 


1i. It is a well-known rule that if a 


` person sets up a case of benami title in|: 


another, the onus is very heavy on him;/° 
besides he should expressly plead that}. 
the ostensible title-holder is a benamidar 
for another, and after having said soj 
should expatiate the same by oral and} 
documentary evidence. Courts do not}: 
allow the weaving and developing of 
such a plea either in the course of 
arguments or in the course of trial. 
Section 66, Civil Procedure Code, is. 
intended to puta stop to benami pur-| 
chases at execution sales and has to be 
construed strictly. Clause | of section} 
66 effectively makes the certified pur-} 
chaser the real purchaser and makes}, 
such a purchase as conclusive evidence}, 
that the Court-auction purchaser is a tru 

owner and shall not be liable to bef 
ousted on the ground that his purchase! 
was made on behalf of another. Such} 


` 
A 


H 
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being the purport of clause 1 of -section 
66 it is idle for the plaintiff to tort out 
a case of benami without pleading the 
same, nearly six decades after the Gourt- 
auction sale. 


12. The Supreme Courtin S. K. Karim 
v. Mt. Bibi Sakina? held that the 
protection available by section 66, Civil 
Procedure Code, is not only against the 
certified purchaser but also ‘against any 
one Claiming . through him and section 
66 bars the claim of a stranger to the 
bargain. The Court also said that the 
second sub-section refers to the claims of 
the creditors and not of transferees, 
which is dealt with in'the first sub-section. 
A retrospect of the attendant circum- 
' stances and facts prevailing at or about 
the..time when _ the Court-auction sale 
was held also gives the impression that 
the sale of the property by Ayakudi 


‘Khadersa Rowther in 1901 could not 
have been benami- for Sheikammal or ` 


her heirs. We have already seen that 
Sheikammal had to file successively suits 
in 1891, 1894-and 1900 under Exhibits 
B-1 to B-4 ‘for the recovery of small 
sums such as Rs. 51, Rs. 9¥--8--0 and 
Rs. G12. It was in execution of one of 
those decrees that the property was sold. 
It has not been brought out that apart 
from the. properties 
Magdoom was administéring for and on 
behalf of Sheikammal, she had any in- 
dependent means and separate property. 
The fact that Ayakudi Khadersa Rowther 
is a relation of Sheikammal does not 
throw -any light on the proposition 


under consideration. The cther circum- - 


stances that. the creditors were- filing 
suits against Sheikammal and .. the 
members of her family `às is seen from 
Exhibits B-1 to B-12 also show that 
Sheikammal did not have ‘the where- 
withal to provide any money to a third 
party so asto bid at the Cour-auction 
for her benefit. 


The other factor, which also supports 
the appellants’ contention is about the 


treatment of the E schedule properties. 
by Ayakudi Khadersa Rowther after he - 


purchased the same in Court auction. 
There is ample material on record to 





1. (1964) 2 5.0. sat Ase) 6 S.C.K. 
780: ALR. 1964 S.C. 1254. 
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- was in. possession of the E 


which Sheik 
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show that. it was Ayakudi Khadersa 
Rowther, who was in possession of the 
suit properties ‘and even third parties, 
who had‘an interest in them, recognised 
such.title and the possession in Ayakudi 
Khadersa_ Rowther. Exhibit B-6 is the 
receipt evidencing the taking over posses- 
sion of the properties soon after the Court 
sale was concluded. ` -Ayakud ‘Khadersa 
Rowther was paying ‘the kist for the land 
and obtained a -patta as is seen from 
Exhibit B-8 Exhibit B-12 is a suit by a 
mortgagee over a property which mort- . 
gage was effected by Sheik Magdoom. He 
impleaded Ayakudi Khadersa Rowther 
as a party to the suit. He is also 
described as a party, who has purchased 
the E schedule properties in the Court- 
auction sale. 


i 


It is not in dispute that Sheik iMagdoon: 
had other properties, whcih were the 
subject-matter of the above mortgage suit. 
Exhibit B-12 is yet another document 
to show that Ayakudi Khadersa Rowther 
E schedule pro- 
perties. Exhibit B- 33 was a suit for posses- 
sion filed by. Khaderusunu Rowther alias 
Kokkatti against Sheikammal and her 
heirs.in which suit also Ayakudi Khadersa 
Rowther was made a party. He was the 
lOth defendant in thatsuit and he was 
specifically impleaded in that suit as the 
Court auction-purchaser of the E schedule 
properties. Exhibit B-55 is a suit filed for 
declaration of- title by Sheik Hussain 
Din II as against his brothers and sisters 
for recovery of pessession of his 14/48th 
share in one-half of the suit properties. 

Therein also both Kokkatti and Ayakudi 
Khadersa Rowther were made parties. 
It is seen from the description in the 
pleadings and in the decree that Ayakudi 
Khadersa Rowther was recognised by the 
members of the family of Sheikammal as 
the partyin possession of one moiety of 
the E schedule propartisi, 


There i is again an acceptance by those 
parties who are interested in the E sche- 
dule properties, which , points out that 
Ayakudi Khadersa Rowther was recognis- 
ed as the person in’ possession of the 
E schedule properties. In fact it is not in 
dispute that items 1 to 9 are the proper- 
ties which are €quivalent to the E- sche- 


dule properties in the present action. The 
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evidence given by Ayakudi Khadersa Row- 
ther which has been marked as Exhibit 
B-25 and which is a , deposition of his 
recorded in 1906 shows that he was in 
possession of the E schedule properties (at 
any rate one-half thereof as the, Court- 
auction purchaser) ` But what is, con- 
tended, however, is that the above 
material. is not sufficient to show that 
Ayakudi Khadérsa Rowther was in posses- 
sion of the E schedule properties. It is 
seriously sought to be made out that the 
purpose of the suit -filed by Kokkatti in 
Exhibit B-33 was to deprive Sheikammal 
and her children of their share in the B 
schedule properties, namely, the family 
house and that the relative prayers in the 
suits as evidenced by Exhibit B-33 and Ex- 
hibt B-55 do not definitely point cut that 
Ayakudi Khadersa Rowther was in posses- 
sion of the E schedule properties. 


1g. We are unable to accept this argu- 
ment, A reference can also be made to 
Exhibit A-2, whichis a judgment in a 
partition suit filedby Khader Hussain Din, 
Vavu Ismail Bibi, Khader Hussain Bibi 
and Sheikammal against Sheik Hussain 
Din, the first defendant and others for 
partition of their respective specific shares 
in plaint- items 2 to 9. Itis significant 
that no relief was asked for in respectof 
E schedule properties. Mr. Meeran, app- 
aring for respondents 7 to 10 would urge 
that- it is possible that the members of the’ 
family concentrated in that litigation in 
denying their claims and contentions and 
particularly that of Kokkatti Khadersa 
Rowther and there might have been an 
omission on their part in the matter of 
seeking relief in respect of E schedule 
' properties. This is, however, a far-fetched 
contention. : , 


a 


14. The evidence of D.W. lis pres- 
sed into service by Mr. V. C. Veera- 
raghavan, appearing for some-of the 
respondents. There is nothing clinch- 
‘ing in the said evidence. There was 
no doubt no partition of the - E sche- 
dule properties at any time amongst 
the members, who are entitled tothe 
same. But this is an insignificant circum- 
stance. Such an inaction on the part of 
those interested in securing independent 
possession cannot be put in the forefront 
to set at naught a Court sale under 
which Ayakudi Khadersa _ Rowther 
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became the owner of half of the Esche- 
‘dule properties. In consequence, the title 
of Khader Hussain Din and Sheik 
Hussain Din II to such one half-share in 
the E schedule properties by reason of 
their purchase under Exhibit B-g cannot 
also-be ignored. 


15. The next pertinent question is as to 
what was the property which Khader 
Hussain Din and Sheik Hussain Din II 
obtained under Exhibit B-9. On 2 Ist June, 
1912, Ayakudi sells under Ex. B-9, the 
property which he purchased in the 
Court-auction. We have already -seen 
that when Sheikammal brought the 
E schedule properties to sale and when 
Ayakudi Khadersa Rowther purchased 
them in public auction sale, he could 
have only purchased the title, right and 
interest of Magdoom. Magdoom had an 
independent half-share in the E schedule 
properties: besides, he was in possession of 
the other half share as a person nominated 


“by Sheikammal to manage the same. 


Such management of one-half of the E 
schedule properties automatically came 
to an end in 1903. The Court salè was 
held in 1901. The right, title and interest 
of Magdoom to manage the one-half 
interest in the E schedule properties might 
have been the subject-matter of that sale. 
But sucha right by efflux of time came 
toan endin 1903. Therefore, when 
Ayakudi Khadersa Rowthersold under 
Exhibit B-9, the properties which he pur- 
chased in the Court-auction under Exhibit 
B-5, he could have conveyed the half-share 
in the E schedule properties, which were 
originally owned by Magdoom. By some 
inaction or improper action on the part 
of the other members of the family 
Khader Hussain Dinand Sheikh Hussain 
Din II continued , in possession of the 
entirety of the E schedule properties. - 
But in law they have acquired only a right, 
title, interest in the one-half share in 
E schedule properties and not to the 
entirety of the same. os o. = 


16. ‘.If this aspect is borne in mind, then 
the question arises whether the possession of 
the Din brothers of the other half share in 
the E schedule properties could be treated 
as possession adverse to the co-owners of 
the properties and other: members of the 
family. . The other question, which arises 
for consideration 19, . whether | the Din 
brothers were in possession of one-half 


i ITJ. ` 


share of the E schedule -properties-which 
they purchased under! Exhibit B-9 as repre- 
sentatives of the family of Sheikammal. 
17. I shall take up the first question: 
We have already seen that the Din 
brothers after 1903 were .in possession 
ofthe other half-share of the E , schedule, 
notin furtherance of any right, vested in 
them. If they continued in possession, 
then it should for all purposes be for. the 
benefit of the other sharers and members 
of the family. It was by accident, that 
they came into possession of the other 
half-share of the E schedule properties. 
| It is a fundamental principle of law that 
a co-owner cannot set up a title in himself 
by being accidentally in possession of 
such property to the exclusion of others, 
lunless a specific case of ouster is pleaded 
and made out: In fact, the, Din brothers 
themselves did not at anytime make it 
appear that they have ousted the other 
members from the other half-share of the 
E schedule properties. ie 


18. Mr. M.S. Venkatarama Iyer, himself 
„would not stress this question of perfection 
fof title to the other half-share by adverse 
possession by the Din brothers. ` Posses- 
sion to be adverse must be adequate in 
continuity, in publicity ‘and in extent to 
show that it is possession adverse to the 
competitor. There is no such evidence. 
But on the other hand, the Din brothers 
continued to occupy. the other half of 
the E schedule properties obviously 
because they were put into possession of 
the same by AyaRudi Khadersa Rowther, 
who was in possession of the entirety of 
the properties as Court-auctien purchaser. 
It may be recalled that’ the entire E 
schedule properties were with Magdoom. 


One-half thereof belonged to him and . 


the other half thereof vested in him as 
administrator- of the .same:on behalf of 
Sheikammal. This right was snapped in 
1903 when the Din brothers purchased the 
E schedule properties in 1912. They got 
back the other half-share and continued 
to be in possession of the same in a 
fiduciary capacity and as co-owners of 
the property. The Din brothers, there- 
fore, cannot: project any adverse title in 
themselves as co-owners. We agree with 
the trial Court 
share in, the E schedule properties was 


held by the Din brothers as representa- ' 


tives of the family “and ‘that one-half 
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that’ the other, half- 


Chor 


Share of the E‘schedule’ properties is“ par- 


"tible amongst ‘the ‘sharers of the Maho- 
-‘medan' “family. >In the absence of any, 


pleading’ to that effect, we''are unable to 
disagree with- -the trial ‘Court on this 
aspect. We hold that the Din brothe 
did not perfect their title by adverse 
Possession in so far as the other half-share 
of the property is concerned. 


1g. As regards the second question, 
whether the Din brothers were in posses- 
Sion of one half-share of the E schedule 
properties purchased by them under 
Exhibit B-g, as representatives of the 
family of Sheikammal, we are equally 
unable to accept the finding of the Court 
below that such was the position. The 
personal law of Muslims does not recog- 
nise a system of joint holding as is 
common amongst Hindus, There may 
be cases,’ however, where a custom may 
be set up in the matter of the holding of 
of such properties by some of the 
members ofa Muslim family whereby it 
could be established that such possession 
and title, in some of the ‚members is 
customarily to be interpreted and under- 
stood as, possession on behalf of all,,the 
members. Acquisition of property, inde- 
pendently by a member cannot automatic- 
ally be said be for the benefit of. the 
family. If there is conclusive evidence 
that a member of the Muslim family, 
who acquired such properties gained an 
advantage to himself and caused prejudice 
to others and if such acquisition is trace- 
able to surplus family assets or funds from 
and out of which the property could 
have been purchased, then matters 
would ‘be different. ‘Again -it is ‘also 
necessary. to prove’ thatthe members 
were living jointly-and enjoying the pr 
perty ‘jointly and in common. a 
a Oe NEG x - å E 

A reference to the expression ‘Kudumba 


- Thalaivan’ in some of the documents is 


also pressed into service in support of 
the contention that Khader Hussain’ Din 
was treated as the manager of the family. 
A mere description will not effect legal 
implications of a given situation. We are 
not impressed by the argument that as 
Khader Hussain .Din was described as 
(Kudumba Thalaivan) the general princi- 
ple applicable to the holding of property 
by a-Hindu joint family manager would 
automatically have an impact onthe facts 
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of this case and that it should be taken 
for granted that the half share purchased 
by the Din brothers under Exhibit B 9, 
should be held to be for the benefit of the 


other members of the family. a 


20. We shall now refer to the decided 
cases. Exhibit B-9 is a document of the 
year 1912. The suit is of the year 1962 
‘The document is, therefore, 50 years old. 


21. The Privy Council in Bangachandra 
Dhur Biswasv. Jagas Kishore Acharya 
Chowdhri, stated as follows:— 


“Recitals in deeds cannot by themselves 
be relied upon for the purpose of prov- 
ing the assertions of fact which they 
contain. -They can only be evidence as 
between the parties to the conveyances 
and those who claim under them. After 
a long period, however,’ has elapsed 
between the alienation and the suit to 
set it aside: when all those who could 
have given evidence on the relevant 


points have grown old or have passed. 


away, a recital consistent with the 
probabilities - and circumstances . of 
the case assumes greater importance 
' and cannot lightly be set aside. The 
recital is Clear evidence of the repre- 
sentation; and if the cireumstances are 
such as to justify a reasonable belief 


that an enquiry would have confirmed . 


its truth, then when proof of actual 

- enquiry has become impossible the 
recital coupled with such circumstances 
would be sufficient evidence to support 
the deed.” 


In the instant case, the other members of 
the family. had ample opportunity to-act 
' and establish that Exhibit B-9 should be 
understood as conferring title on the Din 


brothers only -as representatives of ‘the ` 


family. Then such an opportunity’ was 
available to them, as is seen -from the 
various litigations fought, they did not 
agitate this aspect: but, on the other hand, 
they, were satisfied by not claiming a 
share in the entirety of the E schedule 
properties. After a long lapse of time 


as clinching evidence of the intention — 


of the parties cannot be produced, the 
recitals in Exhibit B-9 may be taken as 
probablishing the case of the Din brothers 


SS SSeS 


a 1. 43 LAc 2 
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that they acquired on-half of the E sche- 
dule properties absolutely for .them- 
selves and without intending. to vest any 
beneficial interest in the members of the 
family. j , 


22. In Aminaddin v. T'ajaddin 1, a Division 
Bench of that Court laid down the 
principle thus: =~ 


“Where members of a  Mahomedan 
family live in commensality possessing 
the family property in common and in 
jointness, the acquisition by one of the 
members occupying the position of a 
managing member, during the jointness 
of the family will be presumed to be 
for the benefit of the members of the 
family not because of any presumption 
regarding acquisition akin to the joint 
Hindu family, but because such person 
is in fiduciary relationship with other 
members and has.an obligation to dis- 
charge towards other members and if 
any property as acquired stands in the 
name of such person, the burden of 
proving that it was his self acquired 

. and not the property of. the joint family 
will be on him.” i i 


Thus, it is seen that the -burden of esta~; 
blishing that a -property held by a member 
in a Mahommedan family is his self- 
acquired property would arise only if the| - 
property is held commonly by the other 
members of the family and the entire 
family lives in commensality possessing 
the family property.in common. That ig 
not the case here. It`is nobody’s case 
that: apart from the Din brothers the one 
half share in the E schedule properties 
purchased by them under Exhibit B-9 was 
held aand .possessed commonly by the 
family and they were enjoying it together. 
Jt is also not: pleaded that the Din 


_ brothers held such: property in trust for 


the other members. No doubt this plead- 
ing is ‘made as regards the other half 
share. In so far as the half-share of the 
E schedule properties.purchased by: them - 
under Exhibit B-9 is concerned, it cannot 
be said that there was such a fiduciary 


- relationship between the: Din brothers and 


the other members of the family when 
«they purchased the same. e 4 
al 





“1: ALR. 1932 Cal. 538. ` 


I ' 


II]; 


23. In Vellai Mira Ravuthan v. Mira ‘Moidin 
‘Ravutkan1, the- well-known, principle that 
additions made to the joint estate by the 
managing member of a Mahommedan 
family will be presumed, in the absence 
of proof, to-have been made froin the joint 
„estate, and will.be for the joint.benefit of 
all the members of-the family entitled to a 


share, is-, referred to. But the point is. 


‘that each case has to be decided on its 
own merits. It is not the case of the 
respondents that the properties purchased 


by the Din brothers under Exhibit B-9 © 


‘was an accretion made to the joint.estate 
‘by the Din brothers.from the available 
surplus of the family nucleus. This has 
to be established factually -in - order- to 
sustain the contention that the property 
purchased- by’ the _Din’ brothers under 


Exhibit B-9 would be the family property. `; 


No atternpt has been made to do-.so and 
even otherwise, there is no evidence to 
support this contention. s` i 


24. Mullah in his Book on 1 thie Principles 
‘of: Mahommedan: Law, 
page 54, brings ‘out the scope of the 
principle underlying the discussion thus: 
4 : 
«When the members of a Mohammedan 
family- live in “commensality, they ‘do 
mot form a joint family in the sense in 
‘which - that. expression is used in the. 


Hindu Law. Further, in the Moham-; 


medan law, there is not, as in the 
Hindu law, any presumption that. the 


- acquisitions of the several members of . 


a family living and messing together are 


during the continuance of the family 
properties are acquired in the name of 
the managing member of the family and 


© “it is proved that they are possessed by ` 


all the’ members jointly. the.. presump- 


-tion is that they, are the properties of. 


the family, and‘not_the separate pro- 
perties of the mernber i irw whose. -name 
- they stand.” -- - = 


t 


As the theory of TE is un- 
&nown: to Mahommedan law, and...as 
there ig no presumption” that acquisition 
ofone or more of the- properties of the 


family are to be : presumed ‘to be for the. i 
„benefit of the family; unless there i is proof l 


Bene’ 
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ith Edn. 


r, 


to the coritrary and as stated by Natesan, 


J. in -Maimoon ,Bivi v Khaji Mohideen?, 


children in a Mahommedan ‘family are 
not co-owners in the sense ‘that what is 
purchased by one person enures for the 
benefit of- another. 


T = 
x 
k E 


25. We may , usefully refer to the obser- 
vations of Rajamannar, J.. as he then 
was, in Saku! Hamid v. Sultan?: 


t if = 


~ 


“The Moh itinedan law does not re- 
cognise a joint family as a legal entity. 
In- fact, according to the rules of the 
Mohammedan law of siccession, heir- 
ship does not necessarily go - with 
membership of the family. There are 
_- several males and’ females who have no 
‘interest in the heritage but may be 
members, of the family. On-the. other 
. hand, there are several heirs like, for 
example, - married daughters of a’ 


deceased male owner who take an inte- 


rest-in the estate “but. form, no -part X 
_ the ee os a 
In the instant case, there is no doubt 
that the female members ` went out of 
the family by marriage long before the pùr- 


. chase by the Din brothers under Exhibit 


B-9:- It, therefore, follows that their heirs: 
cannot seek for a share, which is the sub- 
ject-matter of. Exhibit B-9, on the ground 
that their ancestors were’ enjoying the 


- property purchased under Exhibit B-9 in 


commensality with the, Din’ brothers. 


,26. . For all ‘the above reasons, we are 
- for the benefit.of the family. But if ` 


unable to hold that the property purchas- 
ed ‘by the Din brothers under Exhibit B-9, 
is the family property and that it should 
be shared: by all the sharers in the action. 
One doubt, was raised before us that the 
Din brothers were not-possessed of requisite 
funds. to purchase the property, as they 


' purported to do under. Exhibit B-9. It 


is not the- case -of the'plaintiff that the - 
family of Shaikammal or any othér heir 
provided such funds to the Din ‘brothers. 
{t is in“ this sense that the argument isa 
hesitant one and in. the nature of ad 
miseri Cret; Din brothers have become 





(1970) 1M.L.J. 266: ‘82 L.W. 632: ALR. 
1970 Mad. 200. 
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majors and it would not have been 
impossible for them to purchase the 
properties under £xhibit B-g for valid 
consideration. 


27. We summarise our conclusions on 
the E schedule properties thus: 


(1) Half of the E schedule properties pur- 
chased by the Din brothers under Exhibit 
B-9 is their properties and the other 
sharers being the members of the family 
of Sheikammal do not have any right 
therein. : i 


(2) The other half-share in the then pos- 
-session of the Din brothers and now with 
the third defendant is liable to be parti- 
tioned amongst the sharers, as it cannot 
be said that the Dia brothers or their suc- 
cessors-in-interest have perfected their 
right title to it by adverse possession. 


28. The other surviving question is, 
whether the hiba executed : by Sheik 
Hussain Din II in favour, of Khader 
Hussain Din is valid and enforceable, 
Exhibit B-39 is the document evidencing 
such a gitt. Under Exhibit B-9, Sheik 
Ħussain Din No. II was entitled to one 
half-share therein. He was also a sharer 
under the personal law of the parties in 
the other half-share of the E schedule 
properties. What Sheik Hussain Din 
II did was he gifted away all` his 
right, title and interest in the properties 
mentioned in Schedules D, E and F to 
the third defendant. The person, who 
could at all challenge the gift, is` the 
second defendant, since‘no one else had 
any interest or a right to attack the same. 
The plaintiff, defendants 1, 8 to 11, and 
defendants 4 to 7, are not the heirs -of 
Sheik Hussain Din II and hence they 
cannot question the validity of the hiba. 
But Mr. Ahmed Meeran, learned counsel 
for respondents 7 to 10, sustains the judg- 
ment of the trial Court and says that the 
gift is invalid.  . 

According to him it was executed 17 days 
before his death, when he was not in a 
position to understand what he was doing. 
Further, according to him he could only 
give one-third of his estate and not- its 
entirety and that the 2nd defendant as 
heirs of his did not consent to such an 
execution of. the gift. It is seen that 
Sheik Hussain Din IJ died unmar- 
ried. We have.’ already expressed the 
view that defercants ] and: 8 to ll being 
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the sisters’ children and: defendants 4 to-7 
being the female heirs of Khadar Hussain, 
‘are not the statutory heirs of Sheik 
Hussain Din II. > The ° only person, 
who could at all challenge the gift is the 
second" defendant. ‘The question is, 
whether ‘the second defendant can attack 
the gift deed, its truth or validity. In 
our opinion, he- cannot do so for the 
following reasons: 


(1) The second defendant has attested: 
the said document and he was the wil- 
ing identifying witness before the Sub- 
Registrar at the time when the document 
‘was registered. 


(2) In G.C. No. 508 of 1953, on the file 
of the Sub-Magistrate, Udamalpet, he 
says that his uncle had executed gift deed. 
and that he attested the gift and that he 
went to the Sub-Registrar’s office for 
identifying the executant. 


(3) Again, ‘the second defendant in a 
counter-affidavit filed in I.A. No. 116 of 
1961. in O.S. No. 412 of 1956 on the file 
of the Court of the District Munsif, Uda- 
malpet, refers to the hiba and admits the 
execution of the same by Sheik Hussain 
Din IT, 


(4) Further, in another civil proceeding 
in E.P. No. 572 of 1963 in O.S. No. 522 of 
1941 on the file of the Court of the Dis- 
trict Munsif, Udamalpet, the seeond defen- 
‘dant, who was a party to it, did not 
question the gift deed. Asa matter of 
fact, the Court in its order, Exhibit B-47, 
‘in the above proceedings to which the 
second defendant wasa party, made the 
following observations: 


“Exhibit A-1 is the registered deed of 
gift dated 16th April, 1961, executed 
' by Sheik Hussain Din Rowther in 
favour of the petitioner herein. Under ' 
this document al] the properties belong- 
ing tothe deceased executant have 
been gifted in favour of the petitioner. 
The truthfulness of the gift deed is not 
- attacked by thes contesting respon- 
` dent.” - i i 


One of the contesting respondents is the 
second defendant herein- 


(5) Even in tne written -statement filed 
fin the present suit, it does not appear te 


1I}-- 


us that the second defendant has “raised 
the plea that the hiba is unsustainable. ° 


(6) The second- defendant did not , give 
the impression during the course of the 
trial of the suit that he was attacking the 
gift deed. A self-serving opposition raised 
at the last moment challenging the hiba 
will not-be , of any avail to the second 
defendant, Various acts of omissions and 
commissions referred to above estop him 
from contending that Exhibit B-39 hiba 
is neither truthful nor valid. 


29. We, therefore, set aside the finding 
of the Court below that the hiba is not 
sustainable. 


30. It only remains for us to consider 
the contentions in A.S. No. 203 of 1970. 
The 12th defendant died in the course of 
the proceedings and he is now represented 
by defendants 18 to 20 who are the 
appellants. Under Exhibit B-30, dated 
9th November, 1949 an extent of 12-1 
acres in S. No. 162/A (162/A-,162-A3) 
was purchased by the 12th defen- 
dant from defendants-2,.3,5, 6 and 7, 
the heirs of Khader Hussain Din and 
Sheik Hussain Din II. From the recitals 
in the document, itis seen that there was 
ample consideration for the: sale. The 
sale was effected in order to discharge a 
mortgage debt created by the second 
and the seventh defendants along with 
late Khader Hussain Din. The mortgage 
deed is exhibited as Exhibit B-15 and 
is of the year 1943. Again the sale con- 
sideration went to discharge another 
mortgage evidenced by Exhibit B-29 
executed by the second defendant and 
late Khader Hussain Din in 1947. A 
sum of Rs. 1,500 was paid towardsa 
decree obtained against the family of 
Khader Hussain Din and the balance was 
received by the second defendant. In 
the pleadings the plaintiff referred to 
defendants 12 to 18as the lessees of the 
particular property under consideration. 
The first defendant adopted the case of 
the plaintiff and even so his legal 
representatives defendants 21 to 24. It is 
the contention of the legal representatives 
that the sale was fer the dischage of 
antecedent debts. Defendants 2 te 7 did 
not challenge Exhibit B-30. Defen- 


dants 8 to 11, on the other hand, while . 


- referring to this alienation, characterised 
the 12th defendant as a lessee, who, it is 
said, has surrendered possession. But the 
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case of the 12th defendantis that the 
suit is barred by limitation, that he per-. 
fected his title by adverse possession and 
that ever since the purchase of the pro- 
perty in 1949, he was in, possession of it. 
having ‘obtained a patta ‘therefor and: 
was paying the public revenue thereon.. 
He claims that he improved the property 
considerably. He would also refer to 2 
suit filed by the 4th defendant in O.S. No. 
36-of 1962, on the file of the Court of the: 
District Munsif, Udumalpet, in which 
the matter’ was practically compromised: 
and his title to the property was recog- 
nised. Butin the meantime, the pre-- 
sent action has been filed in the Sub- 
‘Court, Coimbatore. In any event, the 
12th defendant s case is that he isa bona: 
fide purchaser for value and that he was 
‘In possession of the same adversely to 
others and that his title ought not to be 
disturbed. It is also’seen that the 4th 
defendant did not even attack the sale im 
the present action. i : 


31. The ‘trial Court’ :was obviously 
obsessed with its earlier finding that the 
E schedule properties are family proper- 
ties and ‘in that light, it disallowed the 
claim of. the 12th defendant. It would not: 
accept that the 12th defendant perfected 
his title to this piece of land by adverse 
possession. It negatived the claim of the 
12th defendant that he made any im- 
provements. It, however, accepted that 
the 12th defendant could only claim to 
be a usufructuary mortgagee in respect 
ofthe property and he has no more 
interest in it. It, therefore, decided 
against the 12th defendant. 


g2. We are not impressed by the argu- 
ment that the plaintiff's suit is barred by 
limitation and that the 12th defendant 
has perfected his title by adverse posses- 
sion. He was a usufructuary mortgagee 
and he purchased the property only from 
Sheik Hussain Din II and the heirs of 
Khader Hussain Din other than the 4th 
defendant. . The 4th defendant no doubt 
bybis attitude in Q.S. No. 36 of 1962 on 
the file of the Court of the District Munsif, 
Udumalpet, .gave the impression that 
he was not attacking the title of the 12th 
defendant. But it cannot be said that 
the 12th defendant on and after the date 
of his purchase could have been in posses- 
sion of the property openly, continuously 
and adversely to the interest of all the 
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‘sharers. The pleadings and the evidence 
let in do not support this contention. 
Again, the present action was filed on 23rd 
March, 1962, originally in the Court of 
. the District Munsif, Udumalpet; but later 

it was returned for presentation to the 
Sub-Court. 


$3. It isalso clear from the records that 
the 12th defendant took possession of the 
property only on 8th April, 1950. The 
plaintiff presented the first suit in the 
Court of the District Munsif, Udumalpet, 
-on 23rd March, 1962. In our view such 
-än institution of the suit by the plaintiff 
in the first instance in. the Court of-the 
District Munsif ison a mistaken impres- 
:sion. Such a process has to be, therefore, 
understood as a bona fide litigation under- 
taken by the plaintiff. As the date, 
‘when the 12th defendant took. possession 
-of the property, falls within a period of 12 
years, from the date of presentation of the 
plaint in the first instance, the 12th defen- 
«dant and the appellants in A.S. No. 203 
of 1970 cannot base their claim on adverse 
(possession. Even otherwise the time taken 
by the plaintiff in prosecuting the suit in 
a wrong Court but bono fid? ought to be 
‘excluded under -section [4 (1) of the 
Limitation Act..- 


34, Taking all these circumstances into 
-consideration, we are not impressed with 
the argument that the 12th defendant has 
satisfactorily established his title to the 
property based on adverse possession. 
Still the- question remains whether the 
~Sale.in his favour has to be set aside. We 
‘have already seen that the sale is for the 
discharge of an antecedent debt. There- 
fore, the 12th deéfendant should bè 
«considered and deemed to bea bona fide 
purchaser for value. We have -to, there 
‘fore, accept the sale as a binding one. In 
the circumstances, therefore, we direct, 
while upholding the sale in favour of the 
12th defendant that at the time of the final 
-decree the property purchased by the 
12th defendant: may be allotted to the 
share of the heirs of Khader Hussain Din, 
namely, defendants 2 to 7 and thus adjust 
the equities between the parties. 


-35. Intheresult, therefore, “we allow the 
appeal in.part.and modify the judgment - 
-and decree of the Court below in the light ` 


„of our judgment as above. In so far as 
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the decree for accounting is concerned, 
we are satisfied that- defendants 2 and 3 
are liable to account to the plaintiff, the 
heirs of the first defendant and defendants 
8 to Tl in respect ofone half-share in - 
the E schedule properties, the- other 
half share being heirs, excepting S. F. 
No. 163/A which; as‘ already observed, 
was obtained on dharkhast by Sheik 
Hussain Din and which will be his sepa- 
rate property. “Account shall be taken. 
in this ‘behalf at the time of the final 
decree. The findings of the Court below in 
so fər. as they are not inconsistent with 
the findings rendered by us in the course 
of our judgment shall stand. 


36. As the shares are admitted, we are 
not touching upon them. The family 
properties shall be as described in 
Schedules B, C, D and F and one-half 
of the E schedule properties, lesg 


the dharkhast land comprised in S.F. 


No. 163/A and also the extent of the land 
sold tothe 12th defendant and now held 
by his heirs who are appellants in A.S. 
No, 203 of 1970. : 


37. In the result, :a preliminary decree 
for partition and separate possession o: 
the plaintiff's 14/144th share in the 
family properties is. passed. The direction 
as to accounting and mesne profits shall 
be considered at the time ofthe final 
decree proceedings. The' sharers, o 
course, will file a memorandum ‘at the 
time of the final decree as to what would 
be their quantified share in the family 
properties -and obtain separate decrees in 
their favour on the payment of the neces- 
sary Court-fee. As the appellants have 
succeeded in the main, we direct that 
all the parties bear -their own costs in 
this Court and in the trial Court. | 


Appeal partly ` 
allowed, 


S.J. 


I] 


IN THE HIGH COURT. OF JUDI-. 
CATURE AT MADRAS 


_Present:—V. Sethuraman, J. © 
X.S.K. Zafrullakhan `.. _ Appellant” 


Oo, 


K. Arunachalam avd others 
| Respondents. 


n{A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIL of 1960), section 30 
—Scope and applicability—Applies to part of 
building also. | 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Amendment Act (XII of 
1962) and Tamil Nadu Buildings (Lease 
-and Rent Control) Amendment Act (XXIII of 
1973)—Not .retrospective—Ilnapplicable to 
proceedings commenced earlier, 


‘Section 2 (2) of the Tamil Nadu- Build- 
-ings (Lease and Rent Control) Act defi- 
mes a ‘building’ as meaning ‘any building 
‘or hut or part of a building or hut, 
let or to be let separately for residential 
-or non-residential purposes’. Therefore, 
section 30 (z) and (22) would apply even 
-toa part of a building which had been 
-constructed as contemplated by that 
sprovision. The definition in section 2. 
.(2) would apply unless the context other- 
-wise required. The context in section 30 
(i) does not appear to require the ruling 
„out of consideration the definition provi- 
‘si0n. | , ) 
[Paras. 8 and 9.} 


-Under section 30 (7), as it originally 
stood, it would apply only to a residential 
building the whole of whose assessment 
-exceeded Rs, 250 ; and if a tenant was 


~occupying a small portionofa building 


paying, say, a sum of Rs: 10 per month 
as rent and the whole building had been 
-assessed on the basis of the rental value 
-of more than Rs. 250 per month as rent 
‘then the tenant would not be eligible for 
the protection extended by the Act. It 
“wags this anomaly which was sought to be 
„rectified by the amendment made in 
1962, so that the exemption would apply 
only to a'case where the rental portion 
under the occupation of the ` tenant 
exceeds Rs. 256. This was obviously a 





_ "B.A, No, 1766 of 1973. | 30th January, 1976. 
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clarificatory amendment. An _ existing 
meaning of a word in a provision does 
not change by a subsequent amendment 


_ of. a different one. Therefore the amend- 


ment in section 30 (ii) does not throw 


- light on the meaning of the word ‘build- 


ing’ in clause (7) of section 30, 
[Para. 8.} 


Act XXXIII of 1973 either expressly or 
by necessary implication did not prescribe 
for abatement of pending proceedings. It 
would have no application to proceedings 


commenced earlier. l 
; [Para. 10.] 


Gases referred to:— 


Mohammed Jaffar. v. Palaniappa Chettiar, 
(1964) 1 M.L.J. 112; Mjs. Killick Nexon 
Limited v. V.R. Narayana Rao, (1974) l 
M.L.J. (N.R.C.) 16. 


Appeal against the decree of the Court 
of the Principal Subordinate Judge, 
Madurai, in Appeal Suit No. 72 of 1972, 
preferred against the Decree of the Gourt 
of.the Second Additional District Munsif, 
Madurai Town, in Original Suit No. 1032 


of 1970. 

M. `- Veluswami and D. Anandan, for 
Appellant. 

S. Gopalaratnam, P. N. Venugopal’ and 
P.M. Kathiresan, for Respondents. 


The Court delivered the following 


JupcMENT:—In this Second Appeal, the 
only question that arises is whether the 
suit building is exempted under the 
provisions of section -30 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960. The suit property and the adjoin- 
ing properties on the east and west 
belong to the plaintiffs. They were ori- 
ginally constructed with mud walls. Since 
they were-in-a dilapidated «condition, 
the plaintiffs claimed to have demolished 
the same and put up new ‘constructions 
in the month of December, 1966. The 
defendant became a tenant in respect of 
one of the shops so put up on a monthly 
rent of Rs. 100. Originally he was to 
occupy the property for only one year. 
But, even after the expiry of the period of 
one year, the defendant continued to 
occupy the shop and did not vacate the 
premises. The plaintiffs claimed that 


they required the shop for their conveni- 


ent enjoyment and. also for additienal 
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accommodation. They pointed - out that. 


the entire construction of the property 
having been completed in 1966, the 
provisions, of section 39 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act would apply so as to except the build- 
ing from the operation of the said Act. 
They, therefore, eame forward with a suit 
in the civil Court praying for recovery of 
possession of the newly-constructéd ` shep 
in the possession of the defendant bearing 
door No. 69, in Tamil Sangam Road, 
Madurai Town, and for mesne profits. 


2. The defendant resisted the suit on the 
ground that the plaintiffs, had effected 
only minor repairs to the portion of Door 
No. 69, that the building had not been 
demolished and reconstructed as required 
by the provisions of the. Tamil Nadu Build- 
ings (Lease and Rent Control) Act, that 
the said building was, therefore, covered 
by the provisions of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act, and 
that he was entitled to the benefit of the 
said Act, so that in the absence of 4 valid 
notice to quit and in the absence of pro- 
ceedings before the authorities constituted 
under the Tamil Nadu Buildings (Lease 
and Rent Control) Act, he was not liable 
to be evicted and was entitled to the 
benefit -of the said- Act. He, therefore, 
contested the suit on the ground that the 
suit itself was not maintainable. 


3. The trial Court held that even though 
the suit property was constructed in 
the year 1966, sinee it was only a portion 
of the building bearing door No. 69 ig 
was not exempt from that Act so that the 
provisions of the said Act would apply and 
that, therefore, the suit for ejectment was 
not maintainable. The suit was, therefore, 
dismissed. The plaintiffs, therefore, 
appealed to the lower appellate Court. `, 


4. The 
Judge pointed out in paragraph 6 of his 


judgment thatin the instant case, it'wag’ 


not in dispute that the inpugned shop 
along with the other shops were recently 
constructed in such a way that they could 
be let out separately, that they - were let 
out to independent tenants and that each 


shop had am independent entrance and’ 


was thus capable of being let out separately 
for non-residential purposes. ‘The learned 
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case which would clearly come under the- 
scope and purview. of section 30 of the 
Tamil Nadu Buildings (Lease and Rent: 
Control) Act and that the suit was 
perfectly maintainable in the civil Court: 
by virtue of the said provisions. Before him 
there was a plea based on the amendment 
under Act XXXIII of 1973.to the provi- 
sion of section 30 of the Act. The learned: 
Judge held that the amendment did not 
apply to the pending proceedings and. 
that, therefore, the plaintiffs were entitled 
to the reliefs prayed for. He left opem 
the question of mesne profits to be decided: 
in separate proceedings under Order 20, 
rule 12, Civil Procedure Code. 


9. Inthe present appeal, the learned 
counsel for the appellant (defendant) 
submitted that section 30 of the Act would 
not apply to the present property. The 
first part of his objection was that sectiom 
30 of the Act provided that. ' 


‘Nothing contained in this Act shal? 

apply to any building, the construction. 

of which was, after the date of the 

commencement of this Act, completed 

and notified to the local authority 
‘ concerned.’’ 


t 


and, therefore, the point taken was that 
it was not a case where there was only 
construction (as distinguished from repair) 
of a building, which means a whole build- 
ing coming within the scope of section 30 
of the Act, the construction of which was. 
completed after the Tamil Nadu Act (II of 
1962) amending the Tamil Nadu Buildings. 
(Lease and Rent Control) Act. On this. 
point there is a specific statement of the 
learned Principal Subordinate Judge that ` 
it was not in dispute that impugned shop- 
along with the other shops were recently 
constructed in such a way that they could: 
be let out separately and that they were 
let out to independent tenants. In the 
face of this admission in the lower Appellate- 
Court, I do not think it possible to accept: 
the submission of the learned counsel for 
the appellant so as to require me to go in- 
to the question of fact as to whether there 
was Only a repair to the existing building. 
or whether there was a construction of a. 
new building. The Courts below have pro- 
ceeded on the basis that there was a. 
construction of a new building on the 


Judge was inclined to-hold that this'was-a said property. Therefore, I procéed ‘om 


31] 


‘the basis that there is a construction of a 
building as contemplated by section .30 (2). 


6. The next part of the objection . was 
that section 30(i) required two condi- 
tions to be satisfied, namely, that the 
building must be one, the construction of 
which was completed after the date of the 
commencement of the Act and that there 
‘must be a notification to the local 
authorities concerned. The learned 
counsel took me through the plaint to 
show that there was no averment therein 
suggesting that there was any notifica- 
Aion to the local authorities concerned. 
‘For the respondents, it was pointed out 
‘that the defendant had not taken up this 
point at any stage so far and that if only 
‘he had taken up the point at any earlier 
stage, they could have let in the necessary 
evidence. My attention is also drawn to 
the deposition in the trial Court in which 
dt was stated by the first plaintiff as 
P.W. 1 that after he constructed the new 
‘building he intimated the municipality. 
In the course of cross-examination, ‘he 
‘has stated that he did: not have any 
record for any such intimation. He has, 
‘however, filed Exhibits A-8 and A-g to 
show that as a result of the notice, the 
municipality had increased the tax for 
the property. Under Exhibit A-8 dated 
12th September, 1966, before the construc- 
tion was completed, the tax was Rs. 293°37 
per half-year, Under Exhibit A-9 dated 
14th March, 1968, after the building 
«was completed the tax was increased to 
Rs. 56715. This was referred to in the 
-course of deposition. 


The point for consideration is whether 
there has been notification as contem- 
plated by section 30 of the Act in the 
present case. The section only says that 
‘nothing contained in the Act shall apply 
to any building the construction of which 
was, after the date of the commencement 
.of the Act, completed and notified to the 
_ local authority ~ concerned.’ 
“notified? does not appear to require any 
-written notice Ifit was so needed, the 
legislature would have said so. It is 
-enough if there is an intimation given 
to the miunicipality and the evidence 
-of P.W. 1 clearly shows that there was 
-such an intimation. I do not, therefore, 
see any substance in the submission 
‘that there was no notification to the 
Aocal authority concerned so as to satisfy 
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one of the conditions required ‘by section 
30 (2) of the Act. 


8. The learned counsel for the appellant 
took another point before me, namely, 
that section 30 would contemplate 
a whole building being constructed and 
not a mere part. It was pointed ‘out 


‘that the present property bore the same 


municipal door. number as earlier so as 
to show that the property was only a 
part that had been constructed. For 
this purpose, my attention was drawn 
to section 30 (71) is which the words 
‘part thereof’ have been used so as to 
Show that, the building contemplated 
by clause (j) of- -section 30 would only. 
be the entire, building and not a part 
thereof. Section 30, as it was enacted 
originally, ran to the extent relevant as 
follows: - 


‘30. Nothing contained in this Act 
shall apply to— nA 

, (4) any building’ the construction of 
- which was, after the date of the 
' commencement of this Act, completed 
and notified to the local authority 

' concerned, or 


(ii) any residential building the rental 
value of which, on the date of the 
commencement of this Act, 

as entered in the property tax 
assessment book of the - municipal 
council, district board, panchayat or 
panchayat union council or the cor- 
poration of Madras, as the case may 
pe, exceeds two hundred and fifty 
rupees per mensem, or = ' 


The word, ‘building’ has been defined in 
section 2 (2) as meaning ‘‘any building 
or hut er part of a building or hut, let 
or to be let separately for residential or 
non-residential purposes”. Therefore, 
if the definition of the word ‘building 
as indicated in section 2 (2) applied, 
there can be no.doubt that section 30 (1) 
and (i) would apply even to part ofa 
building which had been constructed as 
contemplated by that provision. The 
contention of the counsel was that the 
‘context .required the non-application of 
the definition. I have carefully consi- 
dered this submission, . Ido, not find 
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that thereis any substance init The 
definition would apply unless the context 
otherwise required. The context in 
section 30 (z) does not appear to require 
the ruling out of consideration of the 
definition’ provision. The section can be 
given a proper and reasonable meaning 
by’ applying the definition rather than 
by not applying it 
pointed out if the definition is applied. 
I do not, therefore, see my way to 
accept this part of submission by the 
learned counsel. 


The learned counsel then drew my 
attention to the amendment of this 
provision later. The amendment was 
actually introduced by Tamil Nadu Act 
Ii of 1962. Under -that amendment, 
clause (ii) was amended to run as 
follows : 


“30. Nothing contained in this Act 
shall apply to— 


(iż) any residential building or part 
thereof occupied by any one tenant if 
the monthly rent paid by. him .in 
respect of that building or part thereof 
exceeds two hundred and fifty rupees.*’ 


The difference in the wording between 
the old provision and the provision as 
introduced in 1962 is obvious. The pro- 
vision as indicated earlier applied only 
to a residential building, the whole of 
whose assessment exceeded Rs. 250. 
Supposing a tenant was occupying a small 
part ofa building paying, say a sum of 
Rs. 10 per month as rent and supposing 
the whole building had been assessed on 
the basis of the rental value of more than 
Rs. 250 per mensem, then the tenant 
would, on the provision as it was, not 
be eligible for the protection extended 
by the Act. It is this anomaly which 
was sought to be rectified by the amend- 
ment made in 1962, so that the exemp- 
tion would apply only to a case where 
the renta] portion under- the occupation 
of the tenant exceeds Rs. 250. This 
was obviously a clarificatory amendment 
which came to be passed to get over the 
anomaly existing in the previous provi- 
sion. An existing meaning of a word in 
a provision does not change by a subse- 
quent amendment of a different one. 
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Therefore, the amendment in clause (ii)}' 

does not, in my opinion, in any way throw 

light on the meaning of the word ‘ build-}- 

ing’ in clause (2) of section 30. 
`~ 


9. The learned counsel in order to 
suppor this proposition that the definition: 
provision need not be read into every 
other provision of the Act drew my atten- 
tion to the decision in Mokammed Jaffar 
v. Palaniappa Cheitiar!. The proposition. 
laid down therein, namely, that the 
definition itself is restricted in its opera-- 
tion only when there is nothing repugnant 
in the subject or context, is a well-known. 
proposition. The Court was not in a posi-- 
tion in that case to apply the definition. 
provision to section 7 (3) (c) of the Madras- 
Buildings (Lease and Rent Control). 
Act, 1949, corresponding to section 10° 
(3) (c) of the Act of 1960 in the context 
of that particular provision. As I hav 
already indicated, there is nothing in the! 
context of section 30 clause (ż¿) whic 
requires me to rule out of consideration 
the definition provision. 


10. Another contention which was takem 

before me was that the provisions of the- 
amending Act, 1973, would apply to the- 
present case. Clause (7) of section 30 was 

amended by Tamil Nadu Act (XXIII of- 
1973), so as to run as follows:— 


“30. Nothing contained in this Act 
shall apply to— 


(2) any building for a period of five- 
years from the date on which the cons-. 
- truction is completed and notified tc. 
the local authority concerned; or” 


The submission of the learned counsel’ 
was that assuming that this building was 
completed in 1966, the period of exemp- 
tion would enure only up to 1971 or so-- 
and that as we are in the year 1976, the 
exemption has already run out of force. 
so that the benefit of the Act would go. 
to the defendant. The counsel was 
quite fair to bring to my notice a deci- 
sion reported only in the short notes in 
M/s. Killick Nixon Limited v. V. R. 
Narayana Rao?. That was a decision of a _ 





1. (1964) 1 M.L.J. 112. 
2. (1974) 1 M.LJ. (N-R.C.) 16, 
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‘Bench of this Gourt in A:S. No. 518 of 
1973. The counsel appears to have some 
doubt as to whether that was a case. for. 
‘fixation of fair rent and whether that 
decision would have any application to 
the facts of the present case which-is a 
case of eviction. In that decision, the 


learned Judges held that the amending . 


Act (Madras Act XXIII of 1973) did riot 


indicate as to what was to happen to the ‘ 


decisions of civil Courts rendered prior 
to the amendment of section 30 of 
Madras Buildings . (Lease. and Rent 
Control) Act (XVIII of 1960). Therefore, 
the amending Act it was held, could‘not 
be taken to affect pending proceedings or 
the decisions rendered therein. If the 
Legislature intended tthe amendment to 
be retrospective ` so as to affect vested 
rights, the learned Judges held that, it 
would have made a specific provision for 
abatement of the pending proceedings 
and the ' decisions rendered therein as 
was done when the-amending Act (II of 
1962) was passed. It could not be held 
that Act (XXIII of 1973) either expressly 
or by necessary implication provided -for: 
abatement of pending proceedings. The 
Court took the view that in the absence 


of any such provision, it had to be taken . 


that the amending Act was only pros: 
pective. This-is a decision which is 
binding on meand it shows that the 
amendment made in 1973 to section 30 
(2) would have no application to the 
‘proceedings commenced - earlier in this 
case. As I have already: indicated, 
counsel had some doubts as to whether 
this decision had been rendered in a case 
where a fair rent had to be fixed. The 
head-note shows that the judgment was 
_ rendered. in a -suit for ejectment and 


possession. .That suit also had been” 


decreed, as here, prior to the coming into 
force of the amending Act.’ Therefore, 
_that decision would squarely :apply to 
the facts here. 


The learned counsel next submitted that 
if the decision of the Bench were to be 
applied here, then it would follow that the 
provisions of section 30, clause (2) would 
have no: application to a building. like’ 
this for ever. Itis not necessary for me 


to consider whether the -provision would _ 


be out of force with -referencé to the 


present building in case the contruction’ ` 
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The amendment restrict- , 
' ing the exemption to a period of five- 
years would not help the defendant here. `` 
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as contended for by the respondents is 
accepted. “The matter does not arise 
here. Any anomaly as pointed. out by 
the learned counsel would not also justify 
a conclusion contrary to the specific and’ 
clear Janguage of the provision as it was 
in fotce_in the relevant year. If there is 
any anamoly as contended by the learned 
counsel.. then the proper forum for getting 
over the anomaly would be a different 
one. In the eircumstances, I do not see 
any substance in the plea of some 
anomaly, imaginary or real so as to come 
to a different conclusion, on the face of 
the clear language of clause (7) of sec- 
tion 30 as it was in force at the relevant 
time. as 


~~ 


~ 


1i. In the result, there is'no merit in the 
second appealand-“it is dismissed with 
costs. ' No leave. - 

RS. . ——=- =~ Appeal dismissed, 


IN THE HIGH COURT OF 


JUDICA- 
TURE AT MADRAS. 


PRESENT: —M. M. Ism ail, F. 
The Standard Fire Works Industries, 


Sivakasi, through its Managing 
Partner Sri A. Chelladurai. ~ ; 

0 TL e Appellant™® 
v.: _ 


M/s. Polite per Agencies, 35-C, Cerish. 
Chandra Bose Road, Calcutta, 
through ome cf its partners, Sri. 
Kardazlal Khilnari and others 

k `.. Respondents. 


Civil Procedure Code-(V of 1908), Order 6, 
rule 18—Amendment of flaint—Suit on 
breach of contract—-Absence of the‘ word 
‘damages’ in the plaint—Effect—Suit dismissed 
—A ppeal—Petition to amend plaint by adding 
the wards ‘‘as damages’’—Amendment allowed, 


The use of the word “damages” in the- 


` plaint is not necessary provided all the 
‘material facts which will give rise to a 


claim for “damages are stated in the 
plaint. l [Para: 5.} 





*A,S. No 855-of 1971 and 


C.M.P. No. 6727 of 1972. -10th September, 1975. 
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‘Where, notwithstanding that a suit is net 


described in the plaint as one either for 


gecovery of damages for breach of 
contract to supply goods or for recovery 
of the value of goods supplied, if the 
averments in the plaint are sufficient to 
establish a claim for damages even though 
the plaintiff has to establish the. actual 
damages sustained, the plaint can _be 
treated as ene for damages and the suit 
could be disposed- of on that basis. 

. [Para. 5.] 


Where, as a matter of abundant caution, 
the appellant (plaintif) filed an applica- 
tion in the appellate Court seeking to 
add only the words “as damages? in the 
plaint paragraph dealing with its right 
to recover the amounts from the lst 
respondent and in the paragraph dealing 
with the relief portion, and; barring the 
addition of the two words, the amend- 
ment does nor bring into existence a new 
cause of action nor set forth a new set- of 
facts which will prejudice the respon- 
dents, it does not seek tointroduce any 
new claim based on a new set of facts 
but is only a clarification sought to be 
made on the very facts set out~ already 
in the plaint. The amendment has 
therefore to be allowed. 

ae i [Para: 6.] 


-J 


Cases referred to:— _ 
Leach and Company v. M]s..fardine Skinner 
and Company, 1957 SC.J. 313: 1957 
S.C.R. 438: A.LR. 1957 S.C. 357; Shanti 
Kumar R. Cawiv. The Home Insurance 
Company of New York, (1975) 1 S.G.J. 
187; Charan -Das v. Amir Khan, 
(1920) 47 I.A. 255: 39 M.L J: 195: 13 
L.W. 49: ALR. 1921-P-C. 50. 


Appeal against the decree of the Court 

of the Subordinate Judge, Ramanatha- 
uram at Madurai, in ' Original Suit 
No. 72 of 1969. = 

C.M.P. No. 6727 of 1972: 


Petition presented to the High Court to 
permit the petitioner to amend para- 
graphs 11 and 14 (a) ofthe plaint by 
adding the words, ‘‘ ās- damages” in 


paragraph 1T and as damages ' for each” 


o 


contract in paragraph l4 (a). 


Subbaraya Aiyar and Padmanabhan, for 
Appellant. 


A. Varadarajan, for Respondent. 
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The Court delivered the following 


Jupoment:—The plaintif in O. S. No. 72 
of 1969-en the file of the Court of the 
Subordinate Judge of Ramanathapuram 
at Madurai is the appellant. It is a 
registered partnership firm -carrying on 
business in fire works and litho works at 


‘Sivakasi under the name and style of 


“the Standard Lithe Works”. The first 
respondent herein is a partnership-firm 
carrying on business in fountain pens 
and ball-point pens haviug its head 
office at Calcutta and branch office at 
Madras, the second and the third: respon- 
dents being its partners. The appellant 
herein instituted the suit for recovery of 
a sum of Rs. 11, 594°5] with interest. 
Admittedly, the first respondent herein 
placed orders with the appellant for 
delivery of 75,000 calendars. These 
orders are dated 16th December, 1968 
and they have been marked as Exhibits 
A-6, A-7 and A-8, Exhibit A-6 being 
Order No. 10151- for 15,000 calendars, 
Exhihit'A-7 being Order No 10152 for 
30,000 calendars and -Exhibit A-8 
being Order No.' 10154 for another 
30 000 ‘calendars. They all originated. 
from a telegram sent by the first respon- 
dent on 14th December, 1968, marked 


‘as Exhibit A-10. That telegram stated 


“supply additional 15,000 on 28th instant, 
More thirty thousand delivery wanted, 
15th January and thirty thousand January 
last week.” The word “‘more” has to 
be understood in the context of the’ first 
respondent having earlier placed orders 
with the appellant for calendars and 
having received them. It was the under- 
standing of the parties that this telegram 
received from Calcutta with regard to 
the’ supply of calendars has to be 


‘confirmed by the Madras office of the 


first respondent, because the calendars 
had to be supplied only to the Madras 
office. As a matter of fact, such a 


. confirmation was actually sent only on 4th 


January, 1969 as evidenced by Exhibit 


‘A-9, 30000 calendars were despatched 


on 29th January, 1969, another 30,000 
calendars were despatched on 5th 
February, 1969 and 15,000 calendars were 
despatched on [0th February, 1969. The 
calendars despatched last, viz., 15,000 on 
10th February, 1969, were taken delivery 
of and paid for by the first respondent, 
but the 60,000 calendars despatched, 7.¢., 
30,000 on 29th January, 1969 and 30,000 
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on 5th February, 
delivery of by the first respondent and 
therefore, the appellant had to re-book 
the same and thereafter, the appellant 


instituted the present suit for recovery of” 
the amount mentioned therein, made up , 


of Rs. 10,422-36 being the amount 
covered by .the two bills dated 30th 
January, 1969 and 6th February, 


expenses incurred by thé appellant for 
booking and re-booking and a sum of 
Rs. 867°30 being the demurrage 
alleged to have been suffered by the 
appellant herein. i 


2. Several defences were taken by. the 
respondents herein and they are reflected 
in the following issues framed’ -by -the 
trial Gourt: -> - Ean a 
{1) Whether time is of the essence of the. 
contract? ~. ~ a = 


(2) Whether thére has been breach of the’ ` 


terms of the contract ‘by the plaintiff?’ 
(3) To what relief is the plaintiff entitled ? ` 


and the following additional issues framed, 
BZ. > z - 2 i 


wl, 


(4) - Whether this Couft-has no jurisdiction 
‘to.try this suit ? > -> O 


(5) Whether the suit as framed iş not 
maintainable? i ; 


a P 4 
Bef pa R wae 


(6) Whether the letter dated 8th. 


~- 


January, 1969 will ‘not .bind,the third 
-defendant ? and sa 


= r 
1“ ”: 
- 


(7) Whether any definite dates were fixed- 


‘for the supply of calendars and whether‘ 
there was any delay in ‘despatching the: 


same ? — = F 

3. The learned. Subordinate Judge. of 
Ramanathapuram at Madurai, by judg-.. 
ment and decree dated 5th -March;. 1971 
‘came to the conclusion that time was not 
of. the essence of the contract and 60,000 
-calendars were supplied by the appellant 

in accordanee with the instructions.. given. 
by the first respondent under Exhibit A-12 

‘dated 8th - January, 1969:and- there has 
been no breach of contract on the -part 
‘of the appellant, that there’was no delay 
on.the part of the appellant in - despatching 
‘the goods, and therefore, answered all the 

material issues, except the relief, in favour 
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1969, ‘were not taken | 


ebruary, 1969 ° 
and asumof Rs. 291°75 ‘said‘to be the' ` 


“. 


ie 


ts 


"A 
“u pz Pre 


‘of the appellant herein. As far as the 


relief portion is concerned, the -learned . 
Subordinate Judge held that the appellant 
had not filed the suit for recovery of any 
damages on the ground of breach of con- 
tract and the grievance of the appellant 
was that the respondents had failed to take 
delivery of the goods and therefore they 
were liable, for the claim made by -the 
appellant and such a claim can only be for 
damages on the‘ ground of breach of eon- 
tract and therefore, the suit itself was not 
maintainable. With the result, the learned 
Subordinate Judge dismissed the suit. It 
is against the dismissal the plaintiff has 
filed the présent appeal. 


4. The appeal itself was.filed on 24th 
July, 1971 and on 4th November, 1971 
the appellant also filed an application in 
C.M.P. No. 6727 of 1972 for amendment 
of the plaint to get over the defect pointed 
out by the learned Subordinate Judge. 


5.’ As ‘far as the dismissal of the. suit is 
concerned, I am of opinion that’ even 
without an amendment to the plaint being 
necessary, the learned Subordinate Judge 
could have decreed the suit on the find- 


~ ings arrived at by him. Only in. para- 


graph 12 of his. judgment. the learned 
Subordinate Judge considers this question 


< and states: 


“Additional . Issue No. 5: - _ ~ te 


Though I have found all the’ aforesaid 
‘issues in favour of the plaintiff, Iam ' 
-afraid that I must hold’ on this issue 
that the suit as framed-is not maintain- 
able. As rightly urged on behalf of the 
defendants, the: plaintif has not filed 
this.“ suit for recovery’ of any damages’ 
ton the ground of breach of contract.’ 
The grievance -ofthe plaintiff is that 
the .défendants have failed to take 
. delivery of. the goods and therefore; 
ı they are liable for the claim made by’ 
him. ‘Such a claim can only be for: 
damages.on the ground: of breach of 
contract. -My attention was drawn to 
seetion 73 of the Contract Act for the 
‘ aforesaid position. I read the plaint 
carefully to find out as_ to whether this 
‘suit. can be construed as a suit for 
- damages. Even if the word ‘damages’. 
does.not find a placein the plaint, if 
*.the substance of the suit is one for 
damages, I thought that the plaint can 
-be construed as one for damages. But 
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the plaint expressly proceeds on the: 
footing that the suit has been filed for 
the value of the goods as per bills, It is 
stated in paragraph 10 that the defen- 
dants are liable to pay the plaintiff the 
sum of Rs. 10,422-86 being the amount 
covered under the two bills. It is also 
mentioned in the plaint in paragraph 14 
under the heading, ‘particulars’ of 
amount claimed’, that the plaintiff is 
entitled to the suit amount as per his 
accounts. The relevant ledger page 
184 of the defendants (sic) has been 
marked as Exhibit A-21. In Exhibit. 
A-21 debit entries for the amounts 
covered by the bills have been made. 
Admittedly, the plaintiff has re-booked 


the goods to Sivakasi and he has taken - g 


‘back the 60,000 calendars sent to the 
defendants. In fact the_ plaintiff has 
also claimed the re-booking charges and 
also the demurrage ‘charges. But 
anyhow, on the basis that the goods 
have been supplied to the defendants 
and that the defendants have failed to 
pay the value of the goods, this sujt 
has been filed for recovery of the valye 
of the goods.” 


Tam clearly of the opinion that the 
learned Subordinate Judge has erred in 
construing the plaintin this manner. As 
the learned Subordinate Judge himself 
'has pointed out, the use of the word 
‘damages’ in the plaint is not necessary 
provided all the material facts which will 
give rise to a claim for damages are stated 
in the plaint. The learned Subordinate 
Judge made one mistake when he stated 
that the plaint expressly proceeded on 
the footing that the suit has been filed 
for the value of the goods as per bills. 
Just as the word ‘damages’ is not present 
in, the plaint, equally the plaint does not 
say that the suit has been instituted for 
recovery of the value of the goods or the 
price of the goods supplied. Asa matter 
of fact, the very fact that the plaintiff- 
appellant added the cost of the booking 
and re-booking of the goods and also 
demurrage charges will clearly show. that 
the appellant was not instituting-the suit 
expressly for recovery of the price of the 
goods supplied. Consequently, the learned 
Judge erred in construing the plaint as 
One instituted for recovery of the value 
Jof the goods. On the other hand, even 
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though the suit has not- been described 
one either for recovery of damages or for 
recovery of the value of the goods supplied 
still the averments in the plaint ar 
sufficient to sustain a claim for damages,|- 
even though the appellant had to establish 
the actual damages sustained by it. As a 
matter of fact, in paragraph 8 of the 
written statement, the third defendant . 
himself averred that he learnt that the 
appellant took re-delivery of the goods ane 
disposed of the same and the appellant, 
therefore, did not incur any loss. The 
appellant incurring or not incurring any 
loss will be relevant only for determining 
the claim of the appellant to damages. 
and not: for recovery of the price of the.. 
oods. It is true, it .was the third 
defendant who stated in the written state- 
ment more than once that the appellant . 
was not entitled to claim the value of.the- 
calendars, but that would not determine 
the relief claimed by the appellant itself 
in the plaint. Therefore, even the plaint,| 
as it stands, can be treated as being onej 
for damages and the learned Subordinate; 
Judge could have disposed of the suit onj; 
that basis. ; 


6. Itis only asa matter of abundant 
caution, the appellant has filed the pre-}: 
sent application, C.M.P. No. 6727 ofl 
1972, for amendment of the plaint, and 
the only amendment it seeks to make is}. 
the addition of the words, ‘as damages’}: 
in paragraph 11 ofthe plaint dealing 
with its right to recover the amounts 
from the first respondent herein and inb 
paragraph 14 dealing with the relief por- 
tion. Barring the addition of these two} 
words ‘as damages’ the amendment app- 
lied for does not seek to add anything 
more to, or detract anything from, the- 
plaint. The learned counsel for the res- 
pondents vehemently opposed the appli- 
cation for amendment. Iam unable to- 
hold that there is any merit whatever in 
this objection. As a matter of fact, so- 
long as al] the necessary averments in the: 
plaint are there, as they are in the pre- 
sent case, if the plaintiff wants merely 
the addition of the words ‘as damages 
in order to clarify the basis of its claim, 
it could not be contended that the 
amendment brings into existence now 
cause of action or sets forth new set of 
facts which will prejudice the respondents! | 
herein. :The . decision of the Suprem 
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Court in Leach and Company., Ltd and 


another v. M/s. Jardine, Skinner and Com- 
pany, is directly in point. In that case 
the Supreme Court allowed an amend- 
ment of the plaint as one for . damages 
for breach of contract and, on‘that basis, 
allowed the appeal and remanded the 
matter tothe trial Court for fresh dis- 
posal, As a matter of fact, that decision 
of the Supreme Court is nearest to the 
facts of the present case. However, 
the learned counsel for the respondents 
drew my attention to the decision of 
the Supreme Court in Shanti Kumar R. 
Chanji v. The Home Insurance Company of 
New York? (C.A. No. 199 of 1971, dated 
24th July, 1974 of Supreme Court, judg- 
ment dated 24th July, 1974). In that case, 
there were two amendment applications 
and the earlier application having been 
dismissed, the second application was 
filed and that too was dismissed. With 
reference to that dismissal the Supreme 
Court observed: 


“The High Court considered the second 
application for amendment to be a new 
claim based on the new set of facts 
which become barred on the date of 
the application for amendment. In 
exceptional cases an amendment has 
been allowed where the effect is to 
take away from a defendanta legal 
right which has accrued to him by 
lapse of time, because the Court found 
-that consideration of lapse of time is 
out-weighed by the special circumstances 
of the case. 
Khan.? The High Court rightly found 
‘that there were no special circumstances 
to entitle the appellant to introduce by 
amendments such claim.” 


In my opinion, the said decision of the 
Supreme Court has no application to the 
facts of this case, because as I pointed out 
already, the amendment does not seek 
to introduce any new claim based on a new 
set of facts and it is only a clarification 
sought to be made on the very facts set 
out already in the plaint. Under these 
circumstances, the application for amend- 
ment, filed as a matter of abundant 








1. 1957 S.GJ. 813 : (1957) S.C.R. 438 : 
A.LR. 1957 S.C. 357. 
2. (1975) 1 S5.C.J. 187. 


3. (1920) 47 LA. 255: 13 L.W. 49: 57 LC. 
606: 39 M.L.J. 195: ALR. 1921 P.C, 50. 


STANDARD FIRE WORKS INDUSTRIES V. POLITE PER AGENCIES (Jsmatl, 7.) 


See Charan Das y: Amir- 
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caution, is :allowed and the plaint will 
stand amended as prayed for. 


7. Since the learned trial Judge has not 
Considered the claim of the appellant as 
one for damages, the suit will have to go 
back to the learned Subordinate Judge 
for re-trial only on the question whether 
the appellant had established that it had 
sustained any loss so as to claim damages 
from the respondents herein for breach 
of contract, all the other issues having 
been already found in favour of the 
appellant herein. 


8. The learned counsel for the respon- 
dents sought to sustain the judgment 
of the trial Court on the ground that 
the appellant itself was guilty of the. 
breach of the contract and it was not the 
first respondent that: was guilty of ‘the 
breach of the contract and therefore, 
even on the assumption that the suit is 
one for damages, it is liable to be dis- 
missed. The basis of this contention is | 
that the two consignments of 30,000 . 
calendars each were not sent in time. I- 
am of opinion that there is no force in 
this contention. I have already drawn 
attention to Exhibit A-10 dated 14th 
December, 1968, the telegram sent from 
Calcutta placing orders for the 75,000 
calendars, which also stated as to when — 
the first 15,000 calendars should be sent 

and the second 30,000 calendars and the 
third 30,000 calendars should be sent. 
Ihave also referred to the fact that 
actually the orders were placed on 16th 
December, 1968. But, it was admitted 
that a confirmation from the Madras 
office, to which alone the calendars had 
to be sent, was necessary and that confir- ` 
mation came into existence only on 4th ~ 
January, 1969 as evidenced by Exhibit 
A-9. Therefore, if this confirmation is. - 
to be taken into account, it will follow 
that the time schedule mentioned in 
Exhibit A-10 dated 14th December, 1968. 
cannot have any effect because it contem- 
plates the first consignment of 15,000 
being sent on 28th December itself, and 
the confirmation -having come later, 
Exhibit A-10 could not be complied with 
literally. Apart from this, after Exhibit 
A-Q there was a further communication, 
viz., Exhibit A-12 dated 8th January, 
1969 sent by the Madras office of the 
first respondent to the appellant herein. 
The said communication reads as follows: 
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s SURGE Nosaci 


The Standard Litho Works, P.B. No. 
- 66, Sivakasi (S. India). : 
© Dear Sirs, g É 
- Ref: Our Order No. 10152 dated 16th 


s 


; December, 1968. 


‘Our Order No. 10154 dated 
« December, 1968. 


t With reference to our above order, 
kindly despatch them with minimum 10 
` days gap in two separate lots viz,.one 
consignment of despatch during the 
- last week of this month, ‘the other con- 
- Signment to the despatched by first 
week of next month. eessen. 


2 


-16th 


“This communication actually contemp- 
lated 30,000 calendars being sent- in the 
last week of January, 1969 and another 
30,000 calendars being despatched in the 
first week of February, 1969, and that is 


exactly. what the - appellant had done;: 


having despatched 30,000. calendars on 
29th January, 1969 and another 30,000. 
calendars 
argument of the learned 
for the respondent is that this com- 


munication, Exhibit A-12; cannot out- < 


weigh -the original order, Exhibit A-10. 


dated 14th December, 1963, and these two . 


consignments not being in accordance with 

Exhibit A-10, the appellant had not com- 

plied with the terms of the contract and con- 
sequently it committed breachof the con: 

tract. I am unable to accept this argument. 

I have already pointed out that in view 

of the confirmation from the Madras office 
itself having come only 4th January, 1969, 

the terms as per Exhibit A-10 could not be 
complied with literally. Apart from this, 

this Exhibit A-12 expressly refers to the two 
orders relating to 30,000 calendars each., I 
have already mentioned the fact that order 
No. 10152 dealt with 30,000 calendars and 
order No. 10154 dealt with the other 
30,000 calendars. It is these two orders 
which are specifieally referred to in 
Exhibit A-I2 and consequently, the 
. Instructions contained in Exhibit A-12 
related to these two consignments of 30,000 
calendars each and the appellant had 
carried out those instructions in despatch- 
ing the two consignments on 29th January, 
1969 and 5th February (969 and therefore, 
having regard to the express reference to 
the two ordersin Exhibit A-12, the argument 
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of the learned counsel for the respondents 
that the contents of Exhibit A-12 are 
merely illustrative cannot be accepted. The 
irony of itis 15,000 calendars which were 
to be sent on the 28th of December, 1968 
aS per Exhibit A-10 were sent last on 
10th February ,1969 and the same was ac- 
cepted and paid for by the first respondent, 
while the two consignments in question 
despatched before 10th February, 1969 
were not taken delivery of, and this conduct 
on ‘the part of the first respondent itself 
would show that even the first respondent 
itself did not consider that the time 
schedule ‘mentioned in Exhibit A 10 was 
inflexible and was of the essence of the 
contract, This is the only ground on 
which the dismissal of the’ suit by the. 
trial Court,- was sought to be sustained 
by the learned counsel for the respondents, 
and that ground fails. 


g.’ ‘Under these circumstances, the appeal 
is allowed and the judgment and , decree 
of the learned: Subordinate Judge of 
Ramanathapuram at Madurai dated 5th 
March, 1971, so faras it concerns with 
the dismissal of the suit will be set aside 
and the suit itself ‘is remanded to the 
learned Subordinate Judge for fresh 
disposal, limited to finding out whether 
the appellant had suffered any loss as a 
result of the breach of contract committed 
by the first respondent in not taking 
delivery of the two consignments of 20,000 
calendars each, and if so, what is. the 
quantum of damages. to which the appel- 
lant is entitled from the respondents here- 
in. . The appellant is entitled to the costs 
of this appeal from the respondents herein. 
in view of the attitude adopted by the 
respondents. The appellant will be 
entitled to the refund of the Court-fee 
paid on the memorandum of appeal. 


R.S.: umn Appeal allowed. 
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State of Madras represented by the 
Collector of ‘Tiruchirapalli. “|. >. 
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his = , 


PN Š aa a y 
-Mahatmaji Manavar Unavu Viduthi, 
‘a Society registered under the provi- 
sions of the Societies: ‘Registration 
-Act- of 1860; No. 9 of 1955 repre- 
sented -by the. Secretary K..K. Velu- 
swami Udayar °° (°? ‘°\.%-Responident. 
mete, TE E pe ce. pees ea) hese MbT 
«Government grant—Grant lof :land,-to society to 
-put -up hostel—Composites. «property—Subse- 
squent: “resumption ,-by-} Government of-7entere 


opropert)—Possession of building and. mangge- 


„ment of hostel -taken over-—No-, -compensa- 
ytion offered- «toi -society—Sacrety: entitled to 
{compensation :for-building put up at rts cost. 2 


=y,’ 


N ae Ore a R ae! BERNI 
jWhenever „the: State Government enters 


-tains :sūbjectively an..opinion ‘that; a 


.- =i 


mentioned by the State to- achieve;the . 


objective would not: defeat the „very 
purpose for which such steps*were-under 
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* Appeal No. 445 of 1971. 15th September; 1975. 


STATE OF MADRAS V. M.M.U. VIDUTAI (Ramaprasada Rao, F.) 


Th 
2 DEBS 


50K , 


taken. Hence the orily question in the 
instant case is whetherrthe State had the 
requisite authority under any known 
provision of law:to take. over the hoste} 
building which .had been put up by the 
grantee, tou which. it had. contributed 
apart from. Government funds. . If-such 


-power Gould'be traced: to an indefeasible 


‘provision, may be under a State -grant 
or may be under.any provision of.statute, 
then; ‘the absence of any reference toit 
in..the: correspondence: which -ensued 
between the State and the granteé would 
not belie or belittle the exercise of such 
power’ whichvis admittedly vested in the 
State, 06° 0 oe. 70. [Paras 5,6.] 


t 


{ » aY] a “at a eee eee ae s. 
It. is fundamental that if `a- composite 


‘property’ con sisting -of private, property 
and’ property subjéct to a Government 
grant, is taken over under, some (Process ' 
‘of Jaw simultaneously ‘it is but necessary 
that the private citizen should be compen- 
‘sated ‘for that part, óf. the’ property to 
‘which, he contributed ‘without.reference 
to the Governtiént funds.” -MT Para.'10.} 
Sar Lee RA O ea kee n T 
‘Cassés referred ton © 7o POA 
Wee Pee © AAR gear Oe aang 
(Abdul Hussain v State-of: Gujarat, (1968):2 
SiC. Jn 425 « (1968) 1.ScC.Rv. 5972 ALR. 
§(1968)>S.C. 432;UR=: L. tArora.v. State::of 
Uttar Pradeshj. (1964) 3:6 S:GeR.c 7840: 
(1964) (2:S:G.J. £652'2:'ti34. Comp. Gas. 
487% (1964):2°M.L:J..(S.C.) 148: (1964) 
DAD W R o(S.C.).148-3:(1964)2 Comp. 
L.J? 30%: A.I.R. -1964i:5.G+ 1230. oey. 
EE Shee. E E SL 
Appeal against the Gecree:of; the: Second 
“Additional- Subordinate Judge, Tiruchi- 
sapalli in Original Suit No. 42-0f, 1967, 
aoe nd tA a‘ i tam Pe. Ge O, Fae auras | 
‘The “Additional Government Pleader; for 
Appellant. i a2 SL ae are A 
a ` Po Too aey í ase rose 
V.: Ratna’ Mudaliar. “dnd R? Skanmugham, 
for Respondent. © ye ee 
eG er ge ey AOR eee “OG E 
‘The Judgment of the Court was delivered 
byene 22g See ee re 
Ramaprasada_ Rao," © 7-—~“Mahatmaji 
Manavar Unavi’ Viduthi”’, the plaintiff 
in- O.SF'No. 42 df 1967 ‘was originally 
run under the’ private management’, of 
one KK. Velusamy‘Udayar. In course 
of time, the institution expanded and, 
cOnsequent upon the‘institution’s desire 
not‘to‘run with the thén provision’ by 
the Govérnment'at '‘Rs!"15 per mensem, 
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it requested the Government in the year 
1954 for the grant of Government land 
so that they could put up a decent build- 
ing thereon for the purpose of running a 
hostel for the depressed classes, Then 
the management was asked to register 
the society under the Sociéties Registra- 
tion Act so that they could. avail them- 
selves of the public grants which the 
Government would make in such circum- 
stances. Accordingly, on 12th March, 
1955, the plaintiff-society was registered 
and Mr. K., K. Velusamy Udayar was 
elected as the Secretary and Manager 
of that society. After registration,. the 
society pursued its request for the. grant 
of land and also for a loan to put up 
a decent building thereon and on 28th 
July, 1956,’ under Exhibit A-2, 39° cents 
of land was assigned or to use the normal 
expression used in such circumstances 
‘was “alienated” in favour of.theé society 
for the avowed purposé of putting’ up a 
construction thereon and for running. a 
hostel. „On 2lst “September, . 1956, aa 
provision was made by the’ Government 
whereunder a grant, of- Rs..,10,800-was 
made. This Rs. 10,800 consisted of 
the: grant made up of @ sum of:Rs. '6:000 
granted: ‘by. the’ ' State, ‘Government and 
the balance of Rsi 4,800" by the? Gentral 
‘Govérnment. The ‘Ssociety’.-also’ made 
its contributiorin thé shape of labour. été. 
inputting up a decent structuré. Some 
time thereafter, sorne additional buildings 
were put up again with. the aid :6f ithe 
Government grant. Some years there- 
after to wit im +1959 there were ‘certdin 
Teports against the ‘normal’ working" of 
the’ ‘hostel. We are not, however,’ con: 
cerned in. this case with the complaints 
laid against the management of the hostel 
as ultimately it happened that the'Govern- 
ment resumed the , land -and took 
posséssion of the buildings thereon, 
the former under the express power 
vested in them in clause 8 of the terms of 
the grant, Exhibit A-2 and the latter, as 
by then, became affixed to the land and 
formed part and parcel of the same: 
The Government, in or about: July, 
1959, laid down a policy to cover all 
subsidised hostels-in the State by stages 
and for that purpose under G.O. Ms. 
‘No. 2312,- Department of Industries, 
Labour and Co-operation, issued a notifi- 
cation to. that effect and directed: that 
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3 hostels in Madurai District recognised 
for grant of residential scholarships and 
detailed in items 21 to 23 of the Annexure 
to the Above Government Order be taken 
Over and run by -Government during 
1959-60.. The Director of Harijan Wel- 
fare was requested.to draw up a phased 
programme to-takeé ovér all the remain- 
ing subsidised hostels within a specified 
period and submit the programme for 
the approval of the Government. The 
twentieth listed. hostel in the annexure 
to:the above ` Government Order is the 
plaintiff-sociéty. . ' Pursuant, to this; the 
society was informed :under Exhibit 
-B:10 dated 9th -June, 1959 that the 
management Of the hostel would’be taken 
over under the control of the Govern- 
‘ment:shortly and that orders for. taking 
over of the ‘hostel. would’ be issued sepa- 
rately... This was’ followed ‘by Exhibit 
“B-15 dated ‘I3th: June, 1959,‘which was 
the- proceedings ‘issued -by the- Collector 
‘of ‘Tiruchirapalli. In this*order, Exhibit 
B-15, the-Gollector refers-to the general 
orders issued by the Government to 
tésume -Mahatmaji Manavar -Unavu 
‘Viduthi (subsidised. hostel) at Turaiyur 
bres E t 2 7 7 - 
and- deminded “that the “management 
‘sHould surrender possession’ ofthe build- 
ings.‘ But, unfortunately; the rule under 
which thé power of requisition. was being 
adopted ‘was fiot mentionéd in the above 
proceedings. , Ultimatély, !-it happened 
that ‘the ‘Deputy ‘Tahsildar took charge 
of the 'hostel:ón 16th- June; 1959, from 
the ‘plaintiff. : Aggrieved: by the- said 
actions’ which according to “the plaintiff 

are neither proper nor legal, the plain- ` 
tiff filed a suit in ‘forma: ipauperis seeking 
for :restoration of the building to the 
plaintiff-society. As -no malpractices 
have been alleged against the society 
and “as ‘One of the buildings taken over 
by~‘the 'Government from the society 
was, constructed at the cost of Rs. 13,646: 
68 P., the action of the Government in 
taking over the entire buildings includ- 
ing that constructed by the plaintiff 
without even an offer for compensation 
and without paying- any compensation 
till the ‘plaintiff-society came to Court, 
is highly inequitable besides being illegal. 
It was in those circumstances that the 
suit- was’ ' filed. The Government in 
its written statement has taken up the 
position that the suit is not maintainable, - 
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that the hostel was taken over by the 
Government in public interest and for 
running the hostel departmentally and 
that in exercise of their powers under 
condition 8 of Exhibit A-2, the property 
was taken over and the land, where 
the buildings were constructed, is Govern- 
ment land alienated for a specific purpose 
and that the Government could acquire 
the same if they required it for a public 
purpose. The defendant would allege 
that the hostel was taken over only for 
a public purpose as the ‘plaintiff could 
not run the hostel efficiently and in 
accordance with the avowed policy of 
the Government to take over such subsi- 
dised hostels and-run the same for the 
benefit of the depressed classes to their 
advantage. They would refer to ‘the 
hostel and: the grant and would say that 
the Government also did contribute .a 
major portion towards the’ construction 
of the buildings and as those -buildings 
and that put up by the plaintiff did form 
one integral part, the Government had 
to takeover the entire’ property after 
giving a prior notice to the hostel autho- 
tities. They would:refute the claim of 
the plaintiff that it is entitled to recover 
possession of the lands and the ‘properties 
taken over by the ‘Government.” ` ` 


d "Fe, Ye - ` 
2. At this stage, we may refer to the 
relief asked by the plaintiff in the plaint. 
He only sought for redelivery of posses- 
sion Of the. suit’ properties’ against the 


deféndant and did not ask for a relief 


+ 


in ‘the alternative for payment of.such 
just compensation, . for the ` properties 
belonging to ‘the society. which ` were 
taken over by the Government without 
even Offering compensation therefor. ~ 


3. The learned Subordinate Judge of 
Tiruchirapalli, on the above material 
pleadings, framed the following issues : 


(1) Whether the suit as framed is not 
maintainable ? 


(2) Whether the plaintiff-society has 
ceased to exist and the suit is not 
maintainable ? a 


(3) Whether the main building was 
constructed without Government funds? 
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(4) Whether the additional blocks were 
constructed with 10 per cent. contribu- 
tion of the plaintiff-society ? 


(5) Whether the land was assigned and 


not alienated and whether the Govern- 
ment is Notentitled to take it over? 


(6) Whether the taking over of the 
hostel by the Government is valid? 


(7) Whether ‘the plaintiff is entitled for 
possession of the plaint building? 


(8) Whether the value of the building 


given in the plaint is correct? 


(9) To what relief is the ' plaintiff 
entitled ? 2 


and held that the society did not become 
defunct as alleged -by the defendant and 
the suit was. maintainable and that the 
land was alienated to the plaintiff subject 
tO certain conditions and terms and that 
the Government is entitled to-take over 
tle land subject to those conditions only, 
and after..analysing the’ documentary 
evidence he was of the view that all the 
buildings constructed .on. the property 
are the -properties-of-the plaintiff and as 
private; property cannot be taken over 
by the Government unless-with the aid 
of law, the ‘taking. over of the, plaintiff's 
properties, was illegal and relied,-on.,the 
decision of Srinivasan, J. in . R, --Vaidya- 
lingam v.--The -Collector of . Tiruchtra- 
palli and another. The ‘learned -Judge 
was emphatic that the entire suit proper- 
ties were -private properties ana that, 
therefore,,it cannot be taken over by 
the Government without paying com- 
pensation. He harped:..upon the text 
of clause 8 of Exhibit A-2 and was of the 
view. that as that clause also does not 
contemplate’ resumption of land and 
buildings without praying compensa- 
tion, the act- of “the. Government in 
having unilaterally taken over the pro- 
perties, both movable and immovable 
of the hostel, is against law.. He would 
not agree that even though the State 
Government laid down a policy to take 
over the management of subsidised hostels 
for ensuring better management , and 
better benefit to the students belonging 
to the! depressed classes, that cannot 


an J 
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entitle the State Government to deprive 
citizens of private property and, in’ that 
context, upheld the contention of the 
plaintiff. He went further into the 
question: as to whether the main build- 
‘Ing was constructed without > Govern- 
ment funds and held that the main 
building was not constructed without 
the aid of the Government funds. On 


issue 4, whether the additional blocks ` 


a bem 


t ore 


powe. under- €lause 8 of Exhibit A-2 
is- proper: and unquestionable. ~- After: 
citing certain “authorities in support of 
the proposition that-2- public purpose js. 
a matter which has to be :decided ‘sub-’ 
jectively. -by the .Government ‘which is 
the authority to decide as to whether one 
purpose is a public purpose'ior not, :the 
learned Additional Government Pleader 
would say that when power was exercised 
under clause 8 of Exhibit A-2 to take over 


wu 
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the -hostel in question belonging to the 
plaintif together with its buildings, the 
intention was to take over the hostel 
pursuant to the accredited policy of the 
-Government and in order to improve 
the economic conditions of the: inmates 
.of such hostel. The learned counsel 


uy? 


to 


m 
Pd 


of 
above’ ; 
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4: The main question that arises. for 
consideration in this case is whether the 
Government acted properly and jn 
accordance with law when jt took over 
the plajntiff’s buildings and the’ hostel 
pursuant to the accredited policy of its 
to take over the hostels in the State to 
run it departmentally and on hetter and 
sound measures. For this: purpose,. it 
is necessary tO go into the question of 
the terms of.the grant by which the society 
was given possession. of government Jand. 


11] 


of the extent of 39 cents. It is not in 
dispute that this alienation was under 
the State Grants Act. One of the condi- 
‘tions of alienation which is relevant for 
‘the purpose may be extracted: 


“The Government may resume the 
land wholly or in part with any build- 
ings thereon. if in the opinion of the 
Government the land is required: for ' 
a ‘public purpose, or for conducting 
mining operations. -In the event Of 
such resumption or in the event of the 
acquisition of the land for any reasons 
the compensation payable for the land 
and the trees should jn no case exceed 
the amount paid‘ for by them by the 
grantee ‘at the time of alienation or 
vestiture or their value at the time of 
resumption’ or acquisition whichever 
may be less together: with ‘the initial 
‘ cost of the value at the time of resump- 
tion, whichever’ may: be: less: or aby 
4 buildings erected ‘or ‘other ‘improve- 
ment effected. on thé land by ‘the 
grantee in accordance’ with’ the terms 
- of the grant. The" -amount--of- any 
` grant made bythe Government’ to- 
wards ‘ther cost of- the building ‘or 
other improvements shall‘ I *he‘ deducted 
‘from:the compensation- payahle-i ühder 
the condition: ee ae 
en orpo o at Sones Mee. aa ace 
The Govetiiiient. if itis of the view that 
the alienated land: is required” for’ ‘a 
public ‘purpose, can resume the land 
either‘wholly ot in part with any buildings 
thereon.. ‘The: :clause, however; i8 silent 
about the ‘payment of. ‘compensation’ to 
be made to the grantee at or ‘about the 
time of resumption. The låter portion 
of clause 8} however; rèfers to-such pay- 
ment of compensation, but'it'-does not 
make it obligatory on the part of the 
State Government to offer and pay -such 
compensation payable to the’ citizen at 
or about the time when it résumes the 
land wholly or in part with the buildings 
thereon. The primary condition to be 
Satisfied before” the exercise of power 
uncer clause 8 appears to be that there 
should be a public purpose which should 
prompt the State Government.to act and 
secondly it should resume ‘the alienated 
land together with the buildings thereon. 
There is, however, in’ clause. g itself an 
indication as to how the compensa tion 
has to be arrived at in cases where the 
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grantees put up their own constructions 
or improve the property after the grant 
was made. If, therefore, there is such 


.a power in clause 8 of the grant which 


would entitle the State ‘Government to 
resume .the land or acquire it under 
certain circumstances hut only to sub- 
Serve a, public purpose, then the question 
is whether such power has been exer- 
cised properly inthis case. Mr. Ratna 
Mudaliar, the learned counsel for the 
respondent would say that’as the society 
„was running the hostel for a public pur- 
pose, the necessity for exercise of such 
power ,<ontemplated under clause 8 has. 
not arisen, for the public purpose openly 
„proclaimed by ‘the State Government 
as the purpose’ for which the hostel is 
being. taken over, is to run it again as a 
hostel for the depressed classes.. . As one 
public purpose substitutes another public 
-purpose, the argument is that the State 
Government. did not ‘have the requisite 
Authority to act, ; fe eee op Ge 
5. “The. above - argument: tails toi ale 

into consideration: the esséùtialingredients, 
in‘ dlause.8 of Exhibit, A-2. :Whenever| 

the State Government entertains subjec-| 
tively an opinion 'that a: tale ay pro~} 
-perty which it granted earlier. under:thef 

(Goverment i Grants. Act to ancitizen is} 
‘required for, a, public ‘purpose-.of ‘its), 

own choice, then in-our view it would not} 

matter if the public purpose, for-whichy 

such resumption js thought of is similar} _ 
to or parallel to the public purpose for} 
which the property is being used oF uti-} 
‘lised. If the, ‘subjective’ ` satisfaction] 
of the “State im- the’ matter of deciding) 
whethér a particular, property is needed) 
for’ a public- purpose isnot normally} 
justiciable, then “it would ‘be dificulti 
for-us to embark ‘pon an irivestigation], 
or ORA ‘into the propriety of such al, 
public purpose. The'only question that 
has to be lookéd ‘into is whether the 
power is being exercised for a public 
purpose and if the public purpose put in 
the forefront is ‘undoubtedly a public 
purpose and is in the public interest, 

then other considerations and compara- 
tive hardships -would not come into 
the picture as it would’ be beyond the 
pale of- investigation’ and enquiry. A 
similar question came up before the 
Supreme Court ‘when it was considering 
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the acquisition of private property under 
the provisions of the Land Acquisition 
Act. In Abdul Hussain v. State of Gujarat}. 
the contention that when a particular 
fand is being already used for one public 
purpose, the legislature could not have 
intended to empower the Government 
to destroy that purpose and substitute 
in its place another public purpose was 
not accepted by the Court. In R. L. 
Arora v. State of Uttar Pradesk*, the 
relevant facts may be stated before 
appreciating the ratio laid down by the 
Supreme Court. It was alleged that 
the petitioner therein was a business- 
man and wasintending to use the land 
for erecting a factory........ It was 
also alleged that it could not he the pur- 
“pose of ‘the Act that land which was 


himself intended to usé the'land for some 
public purpose.” rr es 


y F 
n 1 à x f foe wh 
b> 


' i i 
6. It is, therefore; seen that what is 
primarily required ‘to judge whether the 
resumption of land under clause 8 of 
Exhibit A-2 is for 2 public purpose is to 
test whether-the Government has sub- 
jectively decided to resume the land ‘and 
that too for a public purpose which is 
unmistakahle-by the invocation of com. 
mon sense.. We, are, therefore, unable 
to agree with the learned- counsel for 
the respondent that as. the power for 
which the State was resuming the land 
is more Or less similar to the one to which 


nr, 
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the land and the buildings jn the hostel 
are heing put up, there is no occasion or 
necessity for the exercise of such power. 
The other contention of the learned 
counsel for the respondent is thatExhibits 
B-14, B-10 and B-15 do not refer to 
the proceedings under which the power 
is sought to be exercised. But they 
only threaten the plaintiff that the build- 


ings and the land would he taken posses- 


sion of On a particular day and that 
the society should hand over clean physi- 
cal possession of such properties. 
Exhibits B-4, B-10 etc., are only means 
‘to an end. They refer to a process 
deployed by the State in exercise of 
power. The fact that the relevant pro- 
vision under which the power has been 
exercised has not -been, stated in the 
various forms and processes mentioned 
.by the State to achieve their objective 
-would not defeat the very:purpose for 
which such steps were undertaken: We 
are -only. concerned, with ‘one ‘aspect, 
namely, . whether the- State. had ` the 
‘requisite -authority ‘funder any known 
-provision of-law to'stake over the-hostel| _ 
„buildings., If such power’ could. be 
traced to an indefeasible provision, may 
-be under,a State'grant-or may be under 
any provision of statute, then the absence 
of any reference to it in the correspon- 
dence which ensued between the. State 
and the grantee would_not belie or belittle 
ithe exercise of- such power which is 
admittedly vested in the State. -We are, 
therefore, not agreeing with’ the conten- 
tion of Mr. Ramachandran - that the 
absence of any reference to clause 8 in 
Exhibit A-2, in ‘Exhibit B-14 or Exhibit 
B-10 would disentitle the Governmen 
from resuming the land. |. > | 


d 


7. Nextly, he referred to the testimony 
of D.W. 1. He would’ say that he did 
not refer to the expression ‘public 
purpose’ in his testimony. But, unfortu- 
nately, the crosssexamiNation also is 
equally bald and uninstructive. There 
is not even a suggestion therein that 
the Government was acting without 
power. The counsel, therefore, cannot 
take advantage of the non-mentjon of. 
the source of power umder which the 
State acted when it is common ground 
that the State could exercise such power 
only under'clause 8 of Exhibit A-2 which 


1r] 


jn turn was a grant under the State 
Grants Act and which grant prevails 
-over all the provisions which are incon- 
sistent with the provisions of the grant. 
To make this part of the discussion 
complete, we may refer to ‘section 3 of 
the Government Grants Act which makes 
such grants to take effect according to 
their tenor. This section says that “all 
provisions, restrictions, conditions and 
Jimitations Over contained in any such 
grant or transfer shall be valid and ‘take 
_eftect according to their tenor, any. rule 
of law, statute or enactment of the legis- 
lature to the contrary notwithstanding. 
This argument of the learned counsel 
for the a therefore, fails. = 


eer 


$. Strong aea was placed. upon: the 
decision -of Srinivasan, J. in R. Vaidya- 
lingåm v. The Collector of Tiruchirapalli. and 
another!, From ‘ac fair ‘reading: of -the 
‘judgment of my ‘earned brother; ' ithe 
facts therein are- entirely different: The 
“hostel was started at Lalgudi;-no doubt, 
over a plotof land allottéd: by the Govern- 
ment for the building of a hostels A ~ 
building, was also put up. with the aid 
and assistance- ‘öf Government’ funds. 
‘In order to’'secure the performance of a 
‘condition that the society should’ ‘réfund 
tothe * Government ~ a proportionate 
“amount of the grant, the ‘society was 
‘executing a- mortgage deed in favour of 
the’ Government. This presupposes ‘that 
“the “entire property’ which was later 
‘resumed hy the Government was the 
“property belonging to` a private citizen. 
Ir’ those circumstance’ h Srinivasan, es 
held ‘that as no private property, éould 
be “acquired without the jnvoéation. of 
the law relating' to it, such a takin g‘over 
of the hostel premises was without autho- 
“rity. But in the instant case, the facts 
are different. It is nowhere claimed that 
the entire building or the land over which 
the building stood or the hostel campus 
of the’ plaintiff-society was the private 
property as it.is normally understood. 
That property was 2 subject-matter of 
a Government grant which was subject 
‘to the special covenants ‘and restrictions 
governing such grant. We have also 
‘referred to clause & of the’ said grant. 
It empowered the State Government to 
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resume the land for a public purpose.. 


.It is for a public purpose that the lands 


and. buildings weré- resumed.. There- 
fore, the question of approaching private 


‘property without authority of law -does 
not arise in this case: 


Q, For all these- ‘reasons,. queen, we 


-do not agree with, the learned Subordi- 


nate Jucge that there has been an-abuse 
of power on the part of the State when 
the hostel properties were resumed. 


10. The only. surviving -question for 


decision is as to.the manner in which the 
plaintiff has to be compensated for the 
properties of his which were taken over 


_by the, Government, without an, offer tor 


compensation , at the: time when they 


„were taketi over or at-any time thereafter. 


It: -is fundamental] that if , composite 
property consisting of private property 
and property subject to a Government 
grant, is taken over under some process 


„of law simultaneously it is but necessary 


that the private citizen should be compen- 
„sated for that. „part; of the: property to 
„Which he: contributed without reference 
“to the Government funds, ‘The learned 
Additional Government Pleader in the 
-course of his- argument fairly conceded 
that.-the Government, is -prepared :to 
give. compensation for, such, constructions 
„and improvements and for. such- movable 
' properties ,of the plaintiff-sdciety which 
were taken over hy them! in-1959. ‘The 
learned Judge, in his judgment, while 
referring to the -generdl. principles as to 
the- payment of jcompensation and after 
evaluating the, property on: the . basis 
of the materials before . him, made no 
reference to, it, but- décreed the suit as 
prayed -for. ,It is unfortunate that. the 
plaintiff: did;: not. seek for an. alternative 
prayer. But, .that,.would..not prevent 
us from granting ‘the relevant relief 
to which- the plaintiff, would be entitled. 
‘Though it is ‘claimed that. the entire 
‘buildings and the movables therein. do 
-belong to the Government, the learned 
Judge, . after examining the. material 
before him, came to the conclusion that 
certain additions and improvements were 
-carried on to the existing building built 
partly. at Government cost and that the 
main building was also-constructed by 
the management of the ‘hostel with 
‘Governmént aid.. We aré-not inclined 
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to disturb such finding of fact rendered 
by the Court below. While accepting 
the findings of the learned Subordinate 
Judge in the matter of „the value of 
immovable properties as also the addi- 
tions made from time to jtime, we remit 


the subject-matter of this appeal jn so far ` 


‘as it relates to the payment of compen- 
sation by the detendant-tc the plaintiff 
and -cdirect-the learned Subordinate Judge 
to’ enquire into the -following questions. 


(1) What are the improvements done,hy 
the plaintiff to ‘the property. without 
reference to the’ Government funds or 
their aid?" - a ees ee ET a TEE fa 

(2) "WŴhatwere thë immovable properties 
which-weére taken“over by' the Govern- 
ment when-jt took: over’ the hostel premi- 
ses pursuant to Exhibits -.Bil4, “B-10 
amd Bulb P71 D grat P po 


Arar 
<} ~- | 


iat * 
e. r te PE trr rat 
a Coeree 3 Oee oD eT ae cla 
4 


22} 


7 - 

b nD te~ . ~ 2 + 

POR Wee EL 
~ 


3) What would: hethé “Value “of “sith 

‘additions ‘dnd‘ improvements" done’ h 

the pleintiff'atid what! would be the: value 

of thé moVablés béloitging“to the plain- 
tt 


tiff at the ‘time’ When’ the hostel Was taken 


eee 5 +> ae pa fas H OTe i - “He » ] i, 
ovér_by the Governinelt? 729 n 4 
ee Me Sea ty seer ct eT Smear ort ae 


(4) ‘What,’ if anyi- was,-théicontribution 
‘made by the plaintiff! When*the ‘first ‘and 
the -additional buildings: “were put ap 
‘ands what-wotld bé‘the!amountof com- 
‘pensation, <if any, to; which the! plaintiff 
‘would ‘be*éntitled: to 2! tev. Sarr sow 
Sone? ariora at Pe Bie Barnung 


Kil 7) 


and afterianswering'the ‘above qiiestidiis, 


‘pass a,decree‘in -terris of money directing 
_ the defendant to’ pay such'!compensation 
amount*togethertwith interest-at’6 per 
‘cent per antiumtrom the daté. whew the 
hostel.was taken over; till date of payment. 
‘For this purpose; the’ plaintiff should be 
directed to-pay additional Court-fee: on 
the payment of which only-he would “he 
entitled to'a decree: “If ithe lower Gourt 
is of the view that additional pleading 
may be-necessary “for a deécisjon ‘on!:the 
above questions, He may give an oppor- 
tunity to. hothSthe plaintiff and. the 
defendant ‘to “file -such ‘pleaditigs. ‘The 
parties` may also’ be given “liberty -to 
adduce oral evidence in support of their 
respective case. The ‘appeal ‘is- allowed 
in part and for a: proper adjudication :of 
matters and:for the grant of the relevant 
relief to the plaintiff; the suit is:remitted 
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to the lower court for a fresh trial. ‘There 
will-be no order as to costs throughout. 
-The Gourt-fee payable in the trial Court ` 
Shall be’borne: by the defendant, 


Ke a Sza a i ap cop e 
R:S. ` — Appeal allowed.in pari. 


IN. THE HIGH COURT OF JUDI- 
GATURE-AT MADRAS, «f° 





(Special Original Jurisdiction.);. <- - 


z . afl 
-f ‘ rn eee 


es ey | tite Ae, ae? | a te ; 
PRESENT: —G. Ramanujam, F. 0, 
ca aaa A 
Ri Gopal Rao ee 


EE Spat - 
git Coe Nha MOUTET as mS ` 
i eee, Meee a E R EnS ee a 
The Gommissioner of :Income-tax,. 
Madras-H, 22, Nungambakkam High. 
Road, Madras-34 `“. .. * Respondent. 
: at ‘n ne a 


1 


orl, sepoant— Disciplinary 


Class, 1D—;Whethet. ..” correct‘ Reduction?” 


~ meaning .o} —Difference:.betwéen,reduction and’ ` 


. re 
Rerserene 
‘ocr Cpi- 


HTEDISION, at Nes F 


T 


ay es - SR ee 
2i Bo gheke’y 


eevee et. eet 2 Shee 
p e “is - se 3 . a, $a 
the; expression “reduction „ih rank 


r 


"covered. a wider field than,,reduction „to 


la a A bai è 

tą lower; post, It is- true, , the.;;word. 
‘Tevision.,. Always , connotes, ay return -to 
„the ,originial. post, or place. But, ,the 


. „Word “reduction,” has no such. limitation 


tegt 


natsa 


Penton: uida Aride 226 of the Consti- 
‘tution’ ot India, praying. that iñ. the 
Circumstances stated, therein-'and ‘int the 
affidavits filed therewith the High Gourt- 





will be pleased to issue á writ of cértiorar y 
ee ee a eS 
~ * W.P. Nos. 2079 of 1972 and a 


3749 of 1973: 17th iFebruary, 1976, 


IT) 
{1): calling tor the entire records pertains 
ing to the disciplinary proceeding initi- 
ated against the petitioner by the respon, 
dent ‘by his Memorandum Goní. No. 

23/63/2004 dated .22nd December, 1964 
under rule 12 (4): of the Centra] Civil 
Services (Classification. Control ` and 
Appeal) Rules, 1957 now resting with 
ithe petitioner’s representation dated 2nd 
July, 1971. and quash the entire Ga 
ing (W.P. No. $079 of 1972). 


(2) Calling for the records pertaining 
to the order ‘under rule ‘15 (4)-of the 
‘Central Civil. Sérvices (Classification, 
-Control and -Appeal) Rulés, 1965--in 
proceedings of the Commissioner of 
‘WMcome-tax, Madras Il, Madras Conf. 
No: 23/63/Vol. 111, dated 26th’ “October, 
1972 and quash ` the sáid order’. hic 
No. 3749 of 1973). | Bt ee ae 


U. N. R:'Rao, for Petitioner. , 


A. ÑN. Rangaswamy, Standing Counsel ‘for, 
. Income-tax,. for - wae rsa 


The Court made the following - A 


‘OrveR.—The petitioner in -both :the.. 
writ- petitions is. one and ea same 
person. - a 


2. In the first writ “petition he. has 
challenged the validity of the ;memoran- 
-dum, dated 22nd. December, 1964, issuéd 
iby - . the Gommissioner of, Ïncome-tax, 
the respondent-herein, calling‘ upon him 
to show cause against the prc posed 
puntishrrent . of compulsory retirement 
undér rule“ 15°(4) of the Central Civil 
‘Sérvices (Classification, ` Control | and 
Appeal) Rules, 1957 within fifteen days 
from the date of the receipt of that memo. 
In the second writ petition, the petitioner 
has ‘challenged the validity of the final 
order passed by the Commissioner of ` 
Tncome-tax, the respondent herein, dated 
26th Octoher, 1972 reducing the petitioner 
from Glass Lil to Class IV, and directing 
that the petitioner will not be eligible’ 
for promotion to any higher posts for 
a period of three years. ` 


3. As-both the writ petitions arise out ’ 
of -the . same disciplinary proceedings 
initiated against the petitioner and as 
the issues involved are practically the 
Same, it is convenient ‘to ordispese of p 
together. , 


GOPAL RAO 7. C.I. T. '(Ramanujam, F.) 
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4. The petitioner was appointed 2S 
officiating’ lower division clerk in the 
Income-tax, Department hy an order 
dated 15th January, 1947 of the Inspect~ 
ing Assistant Commissioner of Income: 
tax, Central.Range, Madras. He joined 
duty on 8th February, 1947. Later, he 
was appointed as officiating steno-typist 
on and from llth January, 1950 by an 
order- dated 9th’ January,. 1950-by the 
then Inspécting Assistant Commissioner, 
Centra] Range. He was colifirmed as 
lower’ division clerk with effect from 
Ist October, -1951 ‘hy an” order dated 


28th -December, -1951 of the Commis- ` 


sioner -- of Income-tax, ‘Madras. Later, 
he- was cońfirmed -as ‘a ‘steno-typist with 
effect, from .1st -October, 1951 by an 
order dated 27th December, 1956 of the 
Commissioner . of © Income:tax. Subse- 
quently, the petitioner was promoted: as 
the 
Commissioner’s proceedings, dated 19th 
September, 1957 ,and was posted tor 


`> Income-tax- Office, . Salem. - . The peti- 


tioner joined, the- -Income-tax Office, . 
Salem on 25th -November, 1957, In. 
May, 1959, he was transferred from Salem 
to QOoty:; but he did not join duty at 
Ooty: and went.on applying for leave on 
one ground or other. He made repre- 
-Sentations against his transfer to Ooty 
from Salem and -those- representations 
were rejected by the Commissioner of 
Income-tax, «Madras, Kerala and 
Coimbatore ,and also hy the. Central 
Board of Revenue, New Delhi. Since 
.the petitioner did not join duty at Ooty- 
and „went -on applying for leave for a.. 
long period, his leave was refused. Even“ 
oo he failed to report for -duty at 
Ooty. Thereafter, the Inspecting Assis- 
tant Commissioner, Coimbatore initiated 
. disciplinary: proceedings against the peti; 
tioner.for. wilfully absenting himself from. 
duty and after’ due ‘enquiry, „a show 
cause notice was issued to the petitioner 
on 5th April, 1960 proposing to revert 
him as a steno-typist for a period of one 
year and to treat the period of his absence 
extraordinary leave. 
After receiving the said show.cause notice, 
the petitioner reported for duty on 4th 
Office,’ 
Ooty. - He was however informed hy the 
Inspecting Assistant Commissioner, Coim- 
batore that the question of permitting 
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him to join duty will arise only after the 
period of his absence is regularised in 
the disciplinary proceedings. There- 
after, the petitioner submitted his repre- 
sentation on 8th April, 1960 to the show 
cause notice issued to him. The Inspect- 
ing Assistant Commissioner, Coimbatore, 
however reverted him to the substantive 
post of steno-typist and posted the peti- 


tioner to the Income-tax Office, Ooty.’ 


The petitioner filed an appeal against 
the order of reversion and the said appeal 
was rejected by the Commissioner of 
Income-tax, Madras. i 


5. Subsequently, disciplinary proceed- 
ings were initiated against the petitioner 
hy the Inspecting Assistant Commissioner, 
Coimbatore for various jrregularitiesin his 
work and charges were framed at various 
stages and ultimately the petitioner was 
compulsorily retired from service by the 
order of the Inspecting Assistant Com- 
missioner, dated 31st March, 1962. - The 
petitioner’s appeal to the Commissioner 
of Income-tax against those disciplinary 
proceedings. -was rejected. The peti- 
tioner, thereafter, filed Writ Petition 
No. 201 of 1963 challenging the said 
order of compulsory retirement dated 
3lst March, 1962. The- said writ 
petition was allowed on 6th August, 
1964 without going into the merits, on 
a technical ground that the Inspecting 
Assistant Commissjoner, Goimbatore'was 
not the competent authority for imposing 
a major penalty such as compulsory 
retirement, as the petitioner had been 
confirmed in the category of steno-typist 
by the Commissioner. The Income-tax 
Department questioned the said order 
in the writ petition in ` writ appeal 
No. 44 of 1965. 

6. Without prejudice to the stand taken 
in the said writ appeal the Gommis- 
sioner Of Income-tax, Madras, initiated 
fresh enquiry proceedings against the 
petitioner on the same charges on which 
the punishment of compulsory retire- 
ment was Originally imposed on him, and 
the petitioner was directed to continue 
to be under suspension until further 
orders. On 6th May, 1965, the Com- 
missioner framed the following three 
charges against the petitioner :— 


“Charge I: That the said Shri R. 
Gopal Rao while functioning as steno- 
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typist, Income-tax Office,Ootacamund, 
during the petiod of April and May, 
1961, addressed the Commissioner of 
Income-tax, Madras, personally jn 
his letter dated 29th April, 1961 though 
the contents of the letter were purely 
‘official and also couched the letter 
in offensive and objectionable langu+ 
age and therehy committed acts of 
indiscipline and insubordination. 


Charge II: That during the above 
period and while functioning jn the 
aforesaid office, the said Shri R. Gopal 
- Rao refused to go to the Income-tax 
Officer’s room when called to do so, 


Charge UI: That during the above 
period and while functioning in the 
,aforesaid office, the said Shri Gopal 
Rao refused to take delivery of official 
communications intended for him, and 
thereby committed acts of indiscipline 
and insubordination.” 


- 


4. The said charges were communi- 
cated to the petitioner asking him to 
submit his representations before 15th 
June, 1965. The petitioner returned. 
the memo of charges with cer- 
tain endorsements but he neither 
admitted nor denied the charges. 
It was, therefore, decided to hold an 
enquiry and the Appellate Assistant 
Commissioner, Coimbatore, was appoint- 
ed as Inquiry Officer. The Inquiry 
Officer took up the- matter for 
enquiry and issued a notice to the peti- 
tioner On 17th February, 1966 calling 
upon him to appear for the enquiry. 
The petitioner did not appear on the 
due date for the enquiry or in later dates 
when the matter stood adjourned. 
Ultimately, the Inquiry Officer proceeded 
with the enquiry ex parte on the hasis of 
the materials placed before him and‘he 
submitted his report to the Commissioner 
of Income-tax, the- Disciplinary Autho- 
rity, who, after a consideration of the 
report of the Inquiry Officer, came to 
the provisional conclusion that the peti- 
tioner should compulsorily retire from 
service. The said provisional decision 
was communicated to the petitioner by a 
show cause notice dated 27th February, 
1970 which was served on the petitioner 
on 2nd March, 1970. The petitioner, 
at that stage filed two writ petitions: 
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viz., W.P. No. 710 of 1970 and W.P. 
No. 711 of 1970, one for quashing the 
show cause. notice dated 27th February, 
1970 and the other-to restore him to 
the post of upper division. clerk with 
effect from 13th October, 1959 in pur- 
suance of an earlier order in Writ 
Petition No. 201 of 1963. The said two 
writ petitions, however, were dismissed 
on 17th March, 1970 even at the admis- 
sion stage. Thereafter, the petitioner 
on 30th March, 1970 addressed the 
Disciplinary Authority enclosing a 
doctor’s certificate dated 29th March, 
1970 for four months time for filing his 
objections to show cause notice; but he 
was informed that the time could be 
granted only upto 30th April, 1970 and 
not any further. To this the petitioner 
by his letter dated 29th April, 1970 
replied that he has filed two appeals viz., 


Writ Appeal No. 292 of 1970 and 293. 


of 1970 against the orders jn the Writ 
Petition Nos. 710 of 1970 and 711 of 
1970 and that till the disposal of the 
said two appeals, he was unable to file 
his reply to the show cause notice. He 
also filed a Civil Miscellaneous Petition 
requesting the Court to stay the disci- 
plinary proceedings which was, however, 
dismissed on 14th December, 1970. -THe 
Commissioner of Income-tax to be fair, 
issued another’ memo dated 22nd 
December, 1970 requiring the petitioner 
to show cause against the proposed 
penalty of compulsory retirement within 
fifteen days from the daté of receipt- of 
that notice. However, the petitioner 
continued to be reluctant to file his 
reply to the said show cause notice. 
Ultimately, the writ appeals filed by 
the petitioner were dismissed on 22nd 
April, 1971 andon the same day, a memo 
was again issued to the petitioner by the 
Commissioner to file his representations 
if any, within a week from the date of 
its receipt. The petitioner, after giving 
various excuses ultimately submitted his 
‘ written representations on 2nd July, 
` 1971 and 3rd July, 1971. After consi- 
dering the said representations, the Com- 
missioner passed final orders on 26th 
October, 1972. In the present two writ 
petitions, the petitioner challenges the 


validity of the show cause notice dated ` 


22nd December,: 1964 issued -by. the 


Commissioner and. also the final order’ 
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dated 26th Octóbër, 1972 passed by the 
Commissioner, in the disciplinary pro- 
ceedings initiated against the petitioner. 


8. The petitioner has not questioned, 
in these writ petitions the procedure 
followed by the Commissioner in conduct- 
ing the disciplinary enquiry. He has 
not.even suggested that there was any 
defect in the enquiry conducted by the 
respondent -òr that the finding of the 
Inquiry Officer, which has been accepted 
by the disciplinary authority is not based 
on any material. The Court, has, there- 
fore, to proceed taking; it that the 
disciplinary enquiry conducted against 
the petitioner. was proper and that the 
finding, on the basis of which the 
punishment has been meted out, was 
based on proper and relevant materials, 


9. From the contentions raised by the 
petitioner in “both the writ petitions: 
it is.seen that they are four in number :— 


(1) That the Commissioner isnot entitled 
to act as-a disciplinary authority under 


' Rule 12. (4)-and that the disciplinary: 


authority which-held the enquiry at the 
earlier stage is alone competent to con- 
duct the enquiry. ` 


(2). The chargés which were enquired 
into by the Commissjoner are ‘based on 
the same allegations which were the 
subject-matter of the disciplinary enquiry 
at an earlier stage as a result of which 
the petitioner was reverted from the 
post of upper: division clerk to his. 
substantive post of steno-typist anc there- 
fore, the punishment now meted out in 
respect of the same allegations will amount. 
to a double punishment. a. 


(3) The ultimate charges framed by the 
Gommissioner, which proceeded on .the 
basis that the petitioner is a steno- 
typist while he is not are invalid and 
therefore any enquiry into the said 
charges is equally invalid and illegal; and 


(4)-in any event, the reduction in rank 
from Class 11] to-Class IV is illegal in 
that the is asked to serve in a lower post 
which he ‘never held before. 


10. As regards the’ first of the said-four 
contentions, it is submitted by the 
learned counsel for the petitioner that 
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since the earlier disciplinary proceed~ 
ings initiated by the Inspecting Assis- 
tant Commissioner have been. quashed, 
rule 12 (4) of the Central Civil Services , 
(Classification, Contro] and Appeal) 
Rules, 1957, can be invoked only by the 


said Inspecting Assistant Commissioner _ 


for initiation of fresh disciplinary proceed- 
ings against the petitioner. which will 
have the effect of suspending the peti- 


tioner from the date of the original order | 


of punishment. Rule 12 (4) of the Central 
Civil Services (Classification, Control 
and Appeal) Rules, 1957 is as follows:—- 


(4) Where a penalty of dismissal,- 
removal or compulsory retirement 
from service imposed upon a Govern- 
ment servant is set aside or declared’ 
or rendered void in consequence of or 


by a decision of a Court of law and , 


‘the disciplinary authority, on a consi- 
deration ‘of the circumstances of the 
case, decides*to hold a further inquiry 


against him on the allegations on which 


the penalty of dismissal, removal .or 


compulsory retirement was originally: 


imposed, the Government servant. shall 
be deemed to have been placed under 
suspension by the Appointing Autho- 
rity from the date of the original order 
of dismissal, removal or compulsory 
retirement and shall continue to 
remain under suspension until further 
order.” 


t 


According to the learned counsel for 


the petitioner, the disciplinary autho. _ 


tity who decides to hold a further enquiry 
against the petitioner on the allegations 
on which the penalty of compulsory 
retirement was originally imposed should 
be the same authority, and the Com- 
missioner’s decision to. hold further 
enquiry in this case, is therefore, without 
jurisdiction and ‘will not attract the 
deeming provision contained in the 
second limb-of the said rule to treat the 
petitioner.as under suspension from ‘the 


date of the original order of punishment. ° 


I am not able to agree with the learned 
counsel for the petitioner in this regard, 
Admittedly, the original order of punish- 
ment imposed bythe Inspecting Assistant 
‘Commissioner has been set aside by this 
Court on the ground that the Inspecting 
Assistant Commissioner is not the disci- 
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plinary authority and therefore the order 
ofpunishment is without jurisdiction with 
the observation that fresh proceedings 
have to be initiated hy the disciplinary 
authority who js competent to initiate 
the disciplinary proceedings under thè 


rules against the petitioner. lt is not: 
Commissioner’ 


in dispute that the 
of Income-tax is the competent autho- 
rity to initiate the disciplinary proceed- 
ings and impose punishment on the peti- 
tioner. The said rule does not say that 
the authority who jnitiated disciplinary 
proceedings earlier should alone initiate 


fresh proceedings. The rule uses the’ 


word “disciplinary authority? which 
means an authority competent to initj- 


ate disciplinary proceedings. Under the . 


rules, there can be onlyone disciplinary 
authority and the disciplinary proceed. 
ings initiated by an authority who js not 
competent to do so’ js a nullity and 


, therefore, the fresh proceedings can be 


taken only by the disciplinary authority - 


contemplated by the rules.. The inter- 


pretation sought to be placed by the:. 


learned counsel for’ the petitioner on 


the said‘rule, if accepted, will make. the . 
, rule purposeless and will result ‘jn an- 


unintended immunity to a Government 
Servant in respect of charges for which 
he ‘was.punished, but the punishment 
has been later set aside on the ground 
that. it has been imposed by a person 
who is not a disciplinary authority. 


The above rule consists of two parts viz., ` 
(i) a decision by the disciplinary autho. 


rity to | continue the proceedings and 
(1i) once such a decision is taken, the 
Government servant shal] be deemed to 
have been placed under suspension by 
the Appointing Authority from the date 
of the origina] order of dismissal, removal 
Or compulsory. retirement and . shall 
continue to remain under suspension 
until further orders. In my ‘View, it 
is impossible to say that rule 12 (4) 


contemplates that an authority who was: 


found to be incompetent to initiate 
proceedings and to have no jurisdiction 
to initiate proceedings, should 
jnitiate fresh proceedings under that 
rule. me 


11. A similar contention appears to 


have been put forward by the petitioner ' 


in R. Gopal Rao v. The Commissioner of 


4 


again ’ 


aq. 


Ancome-tax, Madras-2! filed by him earlier, 
-and Ismail, J. has rejected the said con- 
tention with the following observations: | 


“Tf that order was passed by a compe- 
tent authority the question of that 
order being set aside cannot possibly 
arise. It is only because that order 
- was passed by an authority not compe- 


tent to do so the question of that . 


order being set aside arose and there- 
fore the contention of the learned 
counse] for the petitioner has no sub- 
stance whatever in this behalf. As a 
matter of fact therule creates a fiction, 
namely, that the Government servant 
shall be deemed to have been placed 
under suspension by the appointing 
authority, and-it is nd answer to that 
fiction to say that the original order 
of compulsory retirement was not 
passed by the appointing authority 
- but by some other authority. There- 
fore, there is no substance in this 
-contention of the learned counsel for 
the petitioner.” 


As against the dismissal of W.P. Nos. 
“770 and 711 of 1970, the petitioner filed 
W.A. Nos. 292 and -293 of 1970 which 
“were also ‘dismissed on- merits on’ 20th 
April, 1971.' I do not, thereforé, see 
any merit in the first contention of the 
“petitioner. | . 


12. The second contention of the learned 
‘counsel for the petitioner is'also equally 
‘without any substance. The petitioner 
has not established his.case that the order 
of reversion was by way of punishment: 
The department’s stand all along upto 
the date of the passing of the impugned 
“order was that the order of reversion was 
for administrative -reasons and that it 
is not by way of punishment. When 
the petitioner specifically challenged in 
R. Gopal Ra v. The Inspecting Assistant 
‘Commissioner and another?, the order of 
reversion dated 23rd- April, 1960 from 
the post of upper division’ clerk to his 
‘substantive post of steno-typist on the 
ground that it offended rule 14 (4) (a) of 
the Central Civil Services (Classification, 
‘Control and Appeal) Rules, 1957, 


i LL a a ee R 


$ 1. W.P. Nos. 710 and 711 of 1970. ` 
2. W.P. No. 201 of 1963. : 


` H LJ—ô65 
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Veeraswami, J. as he then was, held at 
follows :— T 


“Actually the order of reversion gave 
no reason why the petitioner was 
reverted to his substantive post of a 
steno-typist. Apparently what operated 
in the mind of the Inspecting Assistant 
Commissioner of Income-tax, who 
passed the order. was the background 
of the facts relating. to the charges and 
disciplinary proceedings against the 
petitioner. It .may be remembered 
that at-the time of his reversion, the 
petitioner was only acting in the post 
of upper division clerk. It is possible 
that those facts furnished the motive 
and the Inspecting Assistant Commis- 
sioner of Income-tax considered that 
. the petitioner should be reverted to 
‘his permanent post but not by way 
of punishment, which he had the 
power to do. In my view, no inter- 
ference with this order is called for’’. 


On appeal, the said view has been 


affirmed in The Inspecting Assistant Com- 


missioner of Incnme-tax and another v. R. 
Gopal Raot, with the following observe- 


tions:— : 


. “The learned counsel for the , respon- 
dent ‘has referred to the order of ~ 
reversion, passed earlier in 1960 from 
the post of upper division clerk to 
that of steno-typist. This order was 
also challenged in the writ petition. 
But it was helc to be a valid order. 
There is no appeal against that part 
of the orcer of the learned Judge by 
the respondent. If he wanted to 
challenge that finding, he ought to 
have taken appropriate steps. Our 
decision in this appeal relates only to 
the order compulsorily retiring the 

from the post of steno- 
typist. We are not interfering with 

the order of the learned Judge holding 
that the reversion from the post of 

-upper division clerk to that of steno- 
typist cannot be interfered with.” 


4 


It is, therefore, no longer open to the 
petitioner to raise the contention that the 
order of reversion was by way of punish- 
ment. Perhaps, the petitioner was embol- 
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dened to raise this contention once 
again in the Writ Petiticn No. 3749 of 
1973 in view of the fact that impugned 
order casually mentions while stating 
the facts, that the order of reversion was 
by way of punishment. It is true that 
in the impugned order in paragraph: 4, 
it is stated that there was show cause 
notice proposing to impose punishment 
by way of reversion. Butin the counter 
affidavit filed by the respondent, it has 
been stated in paragraph 6 that the 
order of reversion dated 23rd April, 
1960 reverting from his officiating post 
of upper division clerk to his substan- 
tive post as stenO-typist was in fact an 
administrative reversion and Not a punish- 
ment, that the reference in the narra- 
tive portion of the impugned order that 
the said reversion was a punishment was 
a mistake and that the said unfortunate 
mistake is regretted. The relevant file 
has been produced by the respondent 
in support of its stand to show that the 
reference to the order of reversion as a 
punishment in the impugned order is a 
manifest mistake and that the order of 
reversion. is, in fact, an administrative 
one. I have perused the relevant file 
and it shows that the petitioner has been 
‘reverted to his substantive post as there 
was no vacancy in the post of upper 
division clerk in which he was officiating 
before he went on leave. The said file 
was also perused by the learned counsel 
for the petitioner and he had no com- 
ments to m^ke on the entries contained 
in the file to the effect that the petitioner 
was reverted to his substantive post for 
want of vacancy in the post of upper 
division clerk. I have, therefore, to 
accept the explanaticn of the respondent 
in the cOunter-1ffidavit for -the incorrect 
narration of facts in the impugned order. 
I am, therefore, of the view that the mis- 
taken description by the respondént of 
the earlier reversion as One of punish- 
ment does not affect the validity of the 
impugned order. Even otheiwise the 
impugned order reducing the petitioner 
to Class JV is based on the enquiry 
conducted in relation to different charges 
and not on the same charges which had 
been levelled against the petitioner earlier 
to the order of reversion. Even if the 
order of reversion dated 23rd April, 
1960 is held to be by wey of punishment, 
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that wil) -not -prevent the -disciplinary 
authority from punishing „him. in rela~ 
tion*to other charges which were-not the 
subject-matter of the earlier enquiry. 
Therefore, in any case, the punishment. 
of reduction in rank imposed in` the 
impugned Order cannot be said to mount 
to a second punishment in relation to 
the same charges. I see nO merit in this: 
contention also. l 


13. The, third contention advanced by 
the petitioner is that the charges have- 
been framed against the petitioner on 
the basis that he is a stenO-typist while. 
he is not, and therefore neithe: the 
charges -nOr the punishment imposed: 
therefor .can be valid. lt is not in 
dispute that the substantive pest held by 
the petitioner was steno-typist. By an 
order of reversion dated 23rd April, 
1960 ‘the petitioner was reverted from. 
his Officiating post of upper division 
clerk to his substantive post of steno— 
typist and therefore, on the date when 
the fresh charges came tO be framed. 
against the petitioner by the competent 
disciplinary authority, the petitioner was- 
only a steno-typist. The charges or the 
punishment against the petitioner there- 
fore cannot be said to be vitiated for the 
reason alleged by the petitioner. Even: 
assuming that there is a wrong descrip- 
tion of the petitioner asa steno-typist, 
that will not affect either the validity o£ 
the proceedings or the punishment. 
imposed therefor by the disciplinary 
authority if they are otherwise valid: 
under the rules. L do not, therefore see: 
any merit in the above contention. 


14. As regards the fourth contention 
the learned counsel for the petitioner: 
submits that the petitioner .was recruited 
only as a member of Class lJ services: 
and that therefore he-cannot be reverted 
to Class JV of which he wes never. a 
member. According. to the  learnec* 
counsel for the petitioner, the reduction: 
can Only be to a post which the petitioner 
held earlier at any point of time; but he 
cannot be reverted to a post which, he 
never held at any time before in Class. 
1V which is menial service. In effect, 
what the learned counsel says is that 
there is no difference betwen tre order 
of reversion and an Order of reduction 
in rank, that it is well established that 
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reversion can be only to a post which a 
person held earlier and that reduction 
also can Only be to a post or. class .of 
Service which the person occupied at 
any time beforvie. Though this conten- 
tion appeared at the first blush.some.- 
what attractive; 1donotfind any support 
for the same from any. rulings and the 
learned counsel was unable to cite any 
authority in support of his plea that an 
order of reduction should be equated 
to an Order of reversion. Though the 
- word “‘reduction”’ in rank is comprehen- 
sive enough to include a reversion to a 
lower post, it cannot be taken to be 
Synonymous. Reduction cannot always 
be equated to reversion.” Reversion to 
a lower post is One form of reduction in 
rank. In my view, the expression 
“reduction in rank” covers a wider field 
than reversion tc a lower post. lt is 
true, the word ‘‘reversion’’? always con- 
notes “‘a return to the Original post or 
place”. But, the word “reduction” hes 
no Such limitation and therefore, reduc- 
tion in rank extends even tó a rank 
which the officer cOncerned never held. 
The word “reduction” normally connotes, 
the “‘state of being reduced, diminution, 
subjugation’. Article 31lof the Consti- 
tution of India-dealing with the major 
punishments refers to a dismissal, removal 
or reduction in rank.’ Rule 13 (io) to 
(viz) of the Gentral Civil Services (Classi- 
fications, Contro] and Appeal) Rules, 
1957 with which we are concerned refer 
to the following major punishments. 


“13. (iv} reduction to a lower services 
grade, Or post, Or to a lower time-scale, 
Or to a lower stage in a time-scale; 


(v) compulsory retirement; 


(vi) removal from'service which ‘shall 
not be a disqualification for future 
employment; 


(vii) dismissal from service which shall . 


Ordinarily be a ‘disqualification for 
future employment.” ; 
The expression “‘reduction to ‘a lower 
service, grade or post,” cannot be equated 
in my view to the expression ‘‘reversion 
to a lower Service cadre or post”? as con- 
tended for by the petitioner. I am not 
able to agree with the contention of the 
learned’ counsel for the petitioner that 
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- thé, Word “‘reducticn’’-hes been used in 
the sense of reversion. On:the other 
hand, there is an indication tet the 
word ‘‘reduction’ has not” been’ used 
in the restricted sense. In the 
Jatter part of the saidrule 13, the word 
‘reversion’? has been specifically used 
vide Explanation (iv) and (v) to the said 
rule 13. Where a statutory -prcvisjon 
'uses two different expressions the normal 
rule Of interpretaticn is that they cannot 
be deemed to have been used syncny- 
mously, Rule 13, as it stands, in my view, 
enables tke disciplinary authority to 
imp0Se a penalty of reduction in-rank not 
only to a lower post which the cCncerned} 
civil servant held -earlier but even tc a 
Icwer post which he did not hold at any/ 
point Of time. Therefore, the fourth 
cOntentiOn Of the petitioner also cannot 
be accepted. 


15. Writ Petition No. 3749 of 1973 fails 
and is dismissed cn my rits. 


16. W.P. No. 2079 of 1972 having been 
filed against the show cause notice, dated 
22nd December, 1964, it has become 
infructuous in view of the fact that the 
fina] order imposing punishment has been 
passed on 26th October, 1972 which 1s 
the subject-matter in W.P. No. 3749 of 
1973. Hence W.P. No. 2079 of 1972 is 
dismissed as infructuous. 


17. Inthe result, both the writ petitions 
are dismissed. Tkere will be no order as 
to costs. 


Si 


‘Petitions dismissed. 
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iN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT :—P,S, Kailasam, a.C}. 


Petitioner® 


Sornathayammal 
2. 
Veerana Thevar Respondent; 


Tamil Nadu Cultivaing- Tenants Arrears of 
Rent (Relief) Act (XXIof 1972), sections 5(1) 
(c), 7—Tamil Nadu Cultivating Tenants 
Protection Act (XXV of 1955), sections 3 (4), 
4 (5)—Petition for eviction—Tenant in ar- 
rears of rent-—Etiction ordered—Act XXI of 
1972, coming into force—Petition under sec- 
tion 7 of the latter Act by tenant for restoration 
of possession—Petition allowed by Authorised 
Officer—Order invalid, 


Yn an execution petition filec by a-land= 
lord on 7th August, 1972, the Court or- 
dered delivery of possession on21st Augvst, 
1972: This was contrary to the statutory. 
stay provided for under section 5 (1)(c)of 
Act XXI of 1972. Therefore the tenant 
filed a petition under section 7 of the latter 
Act for restoration of possession before the 
Authorised Officer (Land Reforms) - and 


this was allawed:; The landlord ques- 
tioned this order in revision to the High 


Court, 


Held: -The benefit under section 4 (5) of 
being restored ta possession is available 
ta persons who have been dispossessed ex- 


cept under the provisions of section 3 (4), ` 


The order ofeviction in this case was 
under section 3(4) of Act XXVof 1955; but 
dispossession was not in accordance with 
section 5 ı1)(c) of Act XXI of 1972, It did 
not appear that the section contemplated 
cases of persons wha would be dispossessed 
contrary to the provisions of section 5 (1) 
(c) of Act XXL of 1972. It was not possible 
to treat the order of eviction as non est, for 
in pursuance of the arder, the landowner 
was put In possession and she was in fact 
in possession, There were no provisions 
in the Act which wauld enable the tenant 
to get back possession. Itwasnotpossi- 
ble to accept the tenant’s contention that 
section 4 (5) of Act XXV of 1955 would 
give him such a remedy. Unless sucha 
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remedy was specifically provided for in 
the enactment, the tenant could not have 
any remedy. [ Para. 10.] 


The finding that delivery of possession wa 
contrary to the statutory stay under sec- 
tion 5 (1) (c)}of Act XX of 1972 weuld 
not bring the case under section 6-BB of 
Act XXV of 1955 and the power of revi- 
sion could not be exercised by the High 
Gourt to direct delivery of possession by 
the land-owner. [Para. 11,] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the Court of the Authorised Offi- 
cer (Land Reforms) Madras-2, dated 
26th April, 1973and made in T.C.T.P. 
No. 237 of 1972. 


E. Damodaran for K. Alagiriswami, for Peti- 
tioner. 


V. Krishnan, for Respondent, 


The Court made the following 


ORDER.—This petition is filed by the land- 
owner against the order of the Authorised 
Officer (Land Reforms), Madurai, in T.C. 
T.P. No. 237 of 1972, dated 26th April, 
1973 allowing the petition by the tenant 
(respondent herein) vnder section 7 of 
the Tamil Nadu Act- XXI of 1972 and 
directing restoration of possession by the 
landowner to the . tenant, 


2. The facts that are necessary for dis- 
posal of this revision: petition are as fol- 
lows : The tenant was cultivating 3.31 
acres of wet lands belonging to the land- 
owner . Due to default in payment of 
rent the Jandowner filed a petition under 
section 3 (4) (b` of the Tamil Nadu Culti- 
vating Tenants Protection Act of 1955 and 
an order ofevictian was passed in T.C.T.P. 
No, 163 of 1970, dated 14th February, 
1972, The tenant took the matter up to 
the High Court and the High Court in 
C.M.P. No. 3819 of 1972 pending C.R.P. 
No, 823 of 1972 ordered interim stay 
directing the tenant to deposit a sum of 
Rs, 5,000 into the trial Court within one 
month from 6th July, 1972. This deposit 
was not made within one month of 6th 
July, 1972 as directed. After the expiry 
of the period the landowner filed an evic- 
tion petition on 7th Awgust, 1972, statint 
that the tenant has failed to comply with 
the directions of the High Court by pay- 


Tj 


ing the amount, ‘The civil revision peti- 
tion itself was subsequently dismissed on 
23rd February, - 1973. On application 
by the landowner for eviction, notice was 
issued ta the tenant for appearance.. on 
2ist August, 1972. Though the-tenant 
acknowledged the notice, ‘he - did‘ not 
appear for the hearing on 21st August, 
1972. The Court in E.P. No. 13 of.1972 
in T,C,.T,P. No. 163 of.1970 dated 21st 
August, 1972 ordered the eviction of the 
tenant and possession was taken over by 
the landowner on 23rd August, 1972. 


3. Act XXI of 1972 i.e., Tamil Nadu 
Cultivating Tenants Arrears of Rent (Re- 
lief) Act, 1972 came inta force on [1th 
August, 1972. It may be noted that this 
was four days after the landowner filed: 
his eviction petition on 7th August, 1972. 
It is the plea of Mr. Krishnan, the learned 
counsel for the tenant (respondent herein) 
that the result of the provisions of the 
Tamil Nadu Act XXI of 1972 is.that.there 
is an absolute stay:of prdceedings. for a 
period of six. months from the date ‘an 
which the Act came into force’z.¢., from 
lith August, 1972 and therefore. the 
order of eviction passed and possession 
taken by the landowner on 23rd August, 
1972 is non est and therefore the delivery 
of possession’ will have to Be tréated as- a 
nullity. i T ot 2 


4. In order to appreciate the contention; 
it is necessary to examine’a few provisions 
of the Act XXI of 1972, - Section 3 ofthe 
Act provides certain Teliefto the tenant on 
payment of arrears òf rent,’ All arrears of 
rent payable by a cultivating tenant to the 
landlord and ovtstanding on the 30th 
June, 1971, shall be deemed to be, dis- 
charged, whether or not a decree of order 
has been obtained therefor, if such 
cultivating tenant satisfies one of the 
conditions referred ta in the section, We 
are concerned with clause (ii) which gives 
the benefit of the section if the cultivating 
tenant pays or- deposits in the manner 
specified in clause (b) within six months 
from the date of the publication of this Act 
or under clause (iii)'he is deemed to have 
paid or deposited under thiseAct.. The 
effect of the section is that the arrears of 
rent outstanding on 30th June, 1971 wauld 
be deemed to have been discharged if 
the condition stipulated, in this section is 
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falfilled, - Now under ‘clause (6)'a culti- 
vating tenant may either pay the-current 
Tent to the. landlord, or deposit inthe 
Court or before the competent authority 
to the account of the landlord, the current 
rent, orifthe rent be payable in. kind; its 
market -value on the date of -depasit. 
Clause (c\ ofsection 3 prescribes the pro- 
cedure for a ténant to make a deposit of 
the arrears of rent. When the arrears of 
rent is‘deposited the competent authority 
shall cause notice of the deposit to. be is- 
sued to the Jandlord and determine the 
current arrears, and direct the cultivating 
tenant to deposit any further sum as due 
within the period specified in clause (a) 
(ii), Ifthe arrears of.rent are paid .as 
directed within the time referred to, the 
- cultivating tenantshall be deemed to have 
paid the current rent for the purpose of 
this-Act. So far as suits or proceedings 
pending on-the date’ of the publication of 
the ‘Act for recovery of-arrears of rent or 
for eviction of the cultivating tenant for 
non-payment of arrears of rent are con- 
cerned ‘it is provided under section 3 -(2) 
that if the cultivating tenant pays ‘or de- 
posits or has paid or deposited,’or is deem- 
ed- to have paid or deposited under “the 
Act, the whole of the current rent and if 
he applies, the au thority may Ppassan order 
dismissing the suit or proceeding, in so far 
as.such suit or proceeding relates to such 
recovery or.eviction, The procedure con- 
templated for pending svit and proceed- 
ing is. therefore that the-cultivating tenant 
should pay.the arrears of, rent or should 
have paid or deposited_or be deemed to 
have paid or deposited under the provisions 
ofthe Act,and apply to the Court or com- 
petent authority to pass.an order dismis- 
sing the petition for recovery of rent or for 
eviction.. It-may.be noted that section 
3 (1) as well as (2) enables the cultivatin gs 
tenant to pay the current rent within six 
months and get the arrears of rent -dis- 
charged, The contention of the learned 
counsel that there is absolute stay of all 
the proceedings is based on section 5 which 
bars certain proceedings foreviction or re- 
covery of arrears of rent. Section 5 of 
Act sia -of 1972 states as follows : 


of 
re 


* (1) Until the expiration of a period of 
six months from the date of the pvtlica- 
tion of this Act,— ‘ 
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~ (aì No application shall be made for; 
the eviction of a cultivating tenant for 
non-payment of any arrears of rent, 
-and nosuitshall be filed forthe recovery: 
of such arrears. r: 


(bY No suit shall be filed for the’ evic- 
tion - of a cultivating verumpattamdar 

- for non payment of any’ arreárs of 
rènt,” 


=~ 
- 


5, Under these twa clauses in EA E 5 
{1), there is absolute bar of proceedings 
for eviction or for recovery of arrears of 
tent within a period of six moriths from 
the date of the publication of the Act, z.e., 
from’ 11th August, 1972. But, so far as 
the :present case is concerned, it is, ad- 
mitted that it falls under section 5 l 1° (d 
which runs.as.follows': 


á Subject ta the provisions of sub-set; 

tian (2) ofsectiọn 3, all application. for 
- -the eviction of a crltivating tenant fof 

non-payment of any arrears of rent and 
_ all suits, proceedings in execution , of 
'_ decrees or orders and other proceedings, 
‘pending before a Court or. competent 
authority for the recovery of any arrears 
of rent or for such eviction, shall stand 
p? stayed. caer oes ’ oof. 


t 


- 


6, According ta this sub-section there will 
be stay of-all applications for the’ eviction 
of a cultivating tenant for nonpayment of 
any arrears óf rent and all suits or prot 
ceedings i in execution of decrees of orders, 
pending beforé a Court for the. recovery of 
any arrears of rent or for eviction. These 
proceedings will he stayed’ subject to the 
provisions of sub-section (2) to’ séctior: 3, 

Thus in a case like the presént one; when 
an application for eviction of acultivating 
tenant is pending, itis open to the tenant 
to take advantage ofsection 3 (2). Ifthe 
Case falls under section 3 (2) there is no 
absolute stay under section 5 (1) (e) as 
Section 5 (1) (c) issvbjectto the provisions 
of sub-section (2) of section 3. Sub-sec- 
tion (2) ofsection 3enables the tenantin a 
suit or proceeding pending on the date 
of thé publication of the Act, îe., on 11th 
August, 1972, for recovery of artears of 
rent or for eviction of the cultivating te- 
nant, to pay or deposit or to make a de- 
posit which isdeemed to be a deposit under 
thé Act, the whole of the current rent and 
to” apply for dismissal of the petition:, In 
this case, che petition tô eviction was filed 


`~ 
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on/th August,1972 andafterthe Actcame 
into: force, the’ matter was taken upon 
21st Atigust, 1972 and as the tenant-had 
not paid: the money as: required or madé 
his appearance, the Court directed deli- 
very: of possession which was taken by 
the: landowner. 


7; A reading ‘of Section 5 (1) (0 along 
with section 3 (2) makes it clear that while 
all applications and.all suits or proceed- 
ings’ are stayed for a period of six months 
fromthe date of the Publication, the tenant 
under section 3 (2) is enabled to pursue 
his rémedies for. paying the- current rent 
and getting his arrears of rent wiped out. 
Apart from the proceedings contempla- 
téd undersection 3 /2), all other applica- 
tions and. proceedings are stayed. That 
miéatis no‘further proceedings like execu- 
tian ofthe decree for of:taining possession 
étc.; could be taken by the landlord. 
Thetefore the order of the Court below 
in the €xecutian petition filed by the 
landowner. on 7th August, 1972 ordering 
delivery. of possession on 21st-August, 1972 
is contrary to the statutory stay provided 
for under section 5 (1) ene of Act XXI 
0:1972 Ba 


$. ng found that poseia which 
was delivered after. 11th August, . 1972 
when Act XXI of 1972 came into farce, 
namely, on 23rd August, 1972 is contrary 
to section 5 (1) (¢), the question arises 
whether the tenant can get back possession 
which: “was. taken away from- Him. Two 
petitions were filed* by the ténant, one 
on ‘7th September, . 1972 and another on 
6th ‘October, 1972, the former under 
section 4 (2) and (3) of Act XXV of 1955, 
and'the latter under section 7 of Act XXI 
af. 19724 The lower Court ordered both 
the’ petitions and directed re-delivery of 
possession to the tenant. The present 
civil fevision petition is filed by the land- 
ownér against that common order. 


9. The point that: arises for considera- 
tion is whether the order of re-delivery 
passed by the lowér Courtissustainable in 
law. ‘So far as thé right, of the. Court to 
direct re-delivery under section 7 of Act 
XXI of 1972 is concerned, that section 
limits the: power of re-delivery only to 
cultivating tenanits-who have been evicted 
from any land on of aftér the 1st March, 
1972" and Wefore' the date of thé publica~ 


my". 


tion of Act XXI of 1972,. that-is 11th’ 
August, 1972. The dispossession in this 
-case ‘being on 23rd August, 1972 this 


section will nat be applicable and theréfore 


the petition under this section’ will have 
to be dismissed. © 4 500007 
10. The petition under sections 4 (1) 
and (5) of Act XXV of 1955 has ta be 


dealt with. Section 4 (1) of that, Act. 


‘provides thatevery cultivating tenant who 
was in possession of any land on (st, 
December, 1953 and who is not in posses-. 
sion thereof at the commencement of that 


Act, this is on 24th September, 1955, 
will be entitled to-.be restored ta such: 


possession, ‘This sub-section is not appli- 
cable as dispossession was not during the. 
televant period contemplated under this 
section. The only provision therefore 
left forthe tenantis section.4 (5) of Act 
XXV of 1955, which provides as follows : 


“Any cultivating tenant who. after the 

commencement of this Act has been 
evicted except under the provisions of' 

“sub-section *(4) of ‘section 3 shall ‘be’ 
‘entitled to apply, ta the Revenue Divi- 
"sional Officer within two: months, from 
the date-of such -eviction or within two- 
months from the coming’ into force of 

the ' Madras’ Cultivating ‘Tenants’ Pro? 
-tection (Amendment) Act,'-1956, ‘for’ 
“the restoration ta him of the possession’ 
“of the lands from which he was evicted’ 
and to hold them with all the rights and: 

subject to‘all the liabilities of acultivat= 
‘ing tenant”, a Sap pi ae 
ee ee 

{The benefit of being restored ta.possessian; 
is available to persons who have ‘been dis- 
{possessed except under the provisions of. 
“sub-section (4) of section 3, It is not, 
denied. that: the -tenant was dispossessed 
under section 3.(4)2. The’ landowner: 
applied for eviction of the tenant on the 
ground. of non-payment of rent. and the 
order of eviction became final., The con- 
tention for the tenant is that though the 
order became final, the order directing. 
delivery of possession was made -ón 2\st 
August, 1972 when there was a’statutory 
_ stay of proceedings in execution under 
section 5 (1) (c) of the Act and that there- 
fore the eviction order is notin accordance 
with section 3 (4) of Act XXV. of 1955.. 


It cannot be disputed that the order of- 


. eviction was strictly according. to section 
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3 (4). The remedy-provided under sec- 
tion 4 (5) is that the tenant would be .en- 
titled to redelivery of possession if he had 
been: evicted except under the provisions 
of’séction’ 3 (4). As already stated, the 
order of eviction was under section 3 (4). 
but dispossession was not in accordance 
with section 5 (1) (¢) of Act XXI of 1972. 
It does not appear that the section con- 
templated cases of persons who would 
be dispossessed contrary to the provisions 
of section 5 (1) (à; There isno breach 
of the-order of eviction under section 3 (4): 
Itis submitted by the learned counsel for 
the tenant that as possession was granted 
contrary to section 5 (1) (c); the order of 
delivery of possession should be treated 


‘as non est and thè tenant should be put 


back in possession, It is not possible to 
treat the order as nonest for in pursuance 
of the order, the landowner was put m 
possession and she is in fact in possession. 
There are no provisions in the Act which 
would enable the tenant to get back 
possession. It is not possible to accept 
the tenant’s contention that section 4 /5) 
of Act XXV of 1955 would give him such 


‘a remedy. - Unless such a remedy is 


specifically provided for in the enactment, 
the tenant’ cannot have any remedy. 


11. : Finally, the learned counsel for the 
tenant submitted that asper section 6-BB 
of Act XXV of 1955, which .was intro: 
d'sced..by Act VI of 19:74, this Court has 
ample powers to.restore possession to the 
tenant, That section provides that where 
any cultivating’ tenant has been evicted in 
execution of.an order for eviction passed 
under sub-section (4); of section 3, and 
where such order of eviction is set aside 
in reviSion.by the High Court, the High 
Court shall direct restoration to such culti- 
vating tenant of the possession of, lands 
frdm-which he was evicted. In this case, 
the cultivating tenant was evicted in 
execution of an-order passed under sub- 
section - (4) of section 3. The order of 
eviction.has nat been set aside by the 
High Court. In fact, the order of eviction 
was confirmed by the High Court in prior 
proceedings. The finding that delivery 
of possession is contrary to the statutory 
stay under section 5(1) (c) of Act XXI of 
1972 would not bring the case under 
section 6-BB of Act XXV of 1955 and the 
power of revision cannot be exerciscd by 


‘S 


520 na 


this Court to direct delivery of pon 
ky the landowner. 


12. The result is, the landowner’s peti- 
tion for revising the order of the lower 
Court is allowed and she is directed to be 
put back in possession by the tenant. 
Time for delivery. of possession is three 
months from this date, There will ke 
no order as to casts: 


S-J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT : — T. Ramaprasada Rao, 7 ns 


oie ee. Pigs allowed. 


A. Muthukumzaraswamy.. Petitioner” 
J. . a 
A. Devaraj A Respondent, 


Tamil Nadu Buildings (iii jid Rent Con- 
trolY Act (XVIL of 1960), section 10 (3) (c) 
Petition for evictioh—Additional accommoda- 
tion—Accommodation. required Jor school run 
by members of the landlord’s family—Whether 
Falls‘ within the scope of ‘section 10 (3) (C\— 
Held landlord in section 10 (3) (c\-does not 

include any member of his family: 


Tt cannotbe said that when the Legislatu re 
did amend section 10 (3) (a) (iii) of Act 
XVIII of 1960 it was not aware of the 
need to expand the word “landlord.” 

appearing in section 10 (3) (c). - This deli- 
berate avoidance on the part of the.Legis- 
lature appears to be significant and 
therefore, it would not be within the’ can- 
- Ons of propriety, if the expression “ land- 
lord’? appearing in section 10 -(3) (c) 
should be liberally interpreted. notwith- 
standing the deliberateness on the part of 
the Legislature not to make it elastic 
or not to expand it at all. [Para 3.] 


Therefore, under section 10 (3) (c) the 


landlord could seek- for additional 
accommodation only for the purpose ofa 
business which he was carrying on and 
it would be difficult to accept- that the 
landlord’s wife’s business or his daughter’s 
business would also be covered by, the 
expression “his business’? in section 10 
(3)§(c) of the Act. » |Para. 4.] 
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Cases referred to :— 


Saraswathi v. Vadivelu. Chettiar, (1967) a 
M. L.J. 81 : 80 L.W. 408 ; Kunju v. Ahmed 
Unnissa A (1963) 1 M.L.J. 87: 76 
L.W. 194 ; Kolandavelu Chéttiar v. Koolayana. 
aaa (1961) 1,;M.L,J. 184 : 74 LW. 


Petition nia seated 25 of the Tamil 
Nadu Buildings (Lease and Rent Control} 
Act (XVIII of 1960) as amended by Act 
XXIII of 1973 praying the High Court to 
revise the order of the Court of the 2nd 
Judge, Court of Small Causes, Madras, 
dated 9th April, 1974 and made in H.R.A: 
No: 703 of 1973 (H.R.C. No, 1579 of 1972, 
Rent Controller, Vi Judge, Court of Smalf 
Causes, Madras). ` 


O.K. Nambiar, for Peitonéi: j ae: s 
W. $. Venkataramanjulu, for Respondent.. 


The Court made the following 


ORDER. —T'he laridlord, who lost before 
the Rent Control Appellate Authority, 
in the matter of eviction. of the ` tenant- 
respondent i in an application filed, under 
section 10 (3)'(c) ofthe Tamil Nadu Build- 
ings (Lease and Rent.Control) Act, 1960 
on, the ground that he needed. additional 
accommodation, has: come, up: to this 
Court,- The landlord’s’ case is that the 
respondent is a, tenant under the. peti- 
tioner occup ying, two shops i in the ground 
floor of premises No,. 75, Harris Road, 
Madras-2, and-is carrying on a non- 
residentia] activity. The landlord is resid- 
ing in the same premises with his family 
and the members of his family are running’ 
an English Medium. School known as . 
Saraswathi Nursery School in the same 
premises and the accommodation for ' 
running the said school:is not sufficient. 
for them and, therefore, he requires the. 
two shops in the occupation of the tenant. 
for the benefit of his family members, ‘The: 
petitioner would say that the respondent 
has constructed a two storeyed building in ` 
the same road and it -would-not . be" in- 
convenient for him to shift his spare parts 
shops to his new premises. As thetenant-’ 
respondent failed to. vacate in spite of 
notice, and as the accommodation provid- 
ed to the school run by the members of 
the family of the landlord is not sufficient; 
the present petition. was filed for eviction” 
of the tenant. The’, respondent-tenant 


IN 


denied the landlord’s case and- opposed 
the application, Itis brought out in the 
evidence that the petitioner is not actually 
running the Nursery School, but it is 
being run by his wife and daughter. The 
Rent Controller found that the claim of 
the landlord was bona fide and that no 
hardship would be caused to the tenant 
by his vacating the premises, inasmuch 
as he could easily shift his business to his 
own building in the same road. He 
would not agree with the legal objection 
raised by the tenant that as the petitiorer- 
landlord was not carrying on a non-fesi- 
dential activity in the premises, he is not 
entitled to additional accommodation in 
the same building under section 10 (3) (c) 
ofthe Act, The Rent Controller directed 
eviction. On appeal, the Appellate Autho- 
rity reversed the same. ‘The appellate 
Court’s view was that section 10-(3) (c) 
of the Act cannot enable a landlord to 
Seek for additional accommodation for 
the purpose of a business which he is not 
carrying on. Relying upon the clear 
distinction made in the language uscd in 
section 10 (3) (c) of the Act, and section 
10(3) (a) (iii) the Appellate Authority held 
that the petition for eviction was not main- 
tainable and he allowed.the appeal It 
is as against this, the present civil revision 
petition has been filed.. 


z. Mr. O.K. Nambiar, learned counsel 
for the landlord relied upon a decision of 
our Courtin Saraswathi v. Vadivelu Chettiar», 
and would urge that a commercial acti- 
vity of a dependant `of the landlord can 
also be taken advantage of for the pur- 
pose of eviction under section 10 (3) (c) 
of the Act for securing additional accom- 
modation in the-same ‘premises resulting 
in the eviction of a tenant in charge of 
such accommodation. But Mr. W. S. 
Venkataramanjulu, learned- counsel for 
the tenant would distinguish the cited 
report on the ground that that was a case 
decided under section 10 (3) (a) (iii) of the 
Act and not under section 10 (3) (c) of 
the Act. The question for consideration 
is, whether in an application for eviction 
under section 10 (3) (c) of the Act, the 
landlord can seek for eviction of. tHe 
tenant in the same premises on the 
ground he-wants additional accommoada-~ 
tion of that portion occupied by the 
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tenant for the purpose of expanding 
the commercial activity indulged in by- 
his dependants. kt 2 
3; Eversince the Act to regulate the let-- 
ting of residential and non-residential 
buildings was passed by our State Legis-- 
lature in order to prevent unreasonable 
eviction of tenants therefrom, there was a. 
provision enabling the landlord to apply to- 
the Controller for an order directing the 
tenant to put the landlord in posscssion of 
the buildings, if he is occupying only a 
part of a building whether residential or- 
non-residential and request theController™ 
to direct the tenant occupying the whole 
or any portion of the remaining part of 
the building to put the landlord in posses-- 
sion thereof, if he requires additioral 
accommodation for residential purposes- 
or for purposes of a business which he is 
carrying on, as the case may be. There 
was also contemporaneously another pro- 
vision which would erable a landlord for 
a similar order for eviction, when he is 
not in occupation of a residential build-- 
ing of his own or a non-residential build- 
ing-belonging to him, We shall consider 
these provisions ir detail later. But the 
point is that cver since the special Act ta 
prevent unreasonable eviction of tenants 
was introduced in 1949, a distinction was- 
maintained between the provisions where- 
‘by a landlord would ask for additional’ 
accommodation irom a tenant in the same 
premises from the provision whereunder’ 
a landlord could ask for a building in the 
occupation of his tenant, if he is himself 
not occupying a building of his own whe-- 
ther residential or non-residential in the 
same city, town or village, This distinc- 
tion which has been maintained through— 
out by the Legislature has to be borne in. 
mind, not only to understand the signi- 
ficance ofsuch a definite classification, but 
alsoin the matter ofthe invocation of those 
sections for directing. the eviction of 
tenants. In the 1944 Act (XXV of 
1949), section 7 (3) (a) (iti) enabled the 
landlord toseekfor eviction from a non- 
residential building of his tenant, ifthe 
landlord did not occupy for purposes of a 
business which he was carrying on, a non- 
residential building in the city, town or 
village concerned which is his own or to- 
the possession of which he is entitled; At 
some point of time later, the landlord. 


922 


ûnder a similar provision under Act - 


-XVIII of 1960, could seek eviction, if the 
non-residential building is required Ey 
him or by his son. Again, this provision 
was amended in 1973, which entitled the 
landlord under such circumstances to ask 
for the premises for his own occupation 
-or for the benefit of any member of. his 
family, for the purpose of the business 
which he or any member ot his family is 
«carrying an. In the wake of these provi- 
sions, a decision rendered by our Court by 
“Veeraswami, J., as he then was, was refet- 
"red to by Mr. Nambiar before me in 
Kangu v. Ahmed Unnissa Begum’, The 
learned Judge was dealing with a case 
eof eviction under section 7 (3) (c) of the 
1949 Act, That clause read : 


‘¢ A landlord who is occupying a part 
of a building, whether residential or 
non-residential, may notwithstanding 
anything contained in clause (a) apply 
to the Controller for an order directing 
any tenant occupying the whole or any 
portion of the remaining part of the 
building to put the Jandlord in posses- 
sion thereof, if he requires additional 
accommodation for residential purpases 
-or for the purposes of a business which 
he is carrying on. as the case may be.” 


‘Sub-clause (i) of clause ‘a\) of sub-section 
(3) of section 7 of the Act of1949,pertained 
to the ground of requirement of the pre- 
mises for owner’s occupation under which 
atenant in a residential building may be 
evicted therefrom provided the other 
„conditions of the clause are satisfied. After 
noting the distinction between the words 
-used in both the above clauses and in 
Particular, interpreting the expression 


=‘ for his own occupation ’’, the learned, 


Judge observed as follows : 


“The words ‘if he requires’ occur- 
ing in section 7 (3) (c) of the Madras 
Buildings (Lease and Rent Control) 
Act, 1949, should be understood in the 
same liberal sense as the words ‘his own 
occupation °’ in section 7 ( 3) (2) of the 
Act have been understood, What is 
meant by the words ‘his own occupa- 
‘tion’ or ‘if he requires’ is that the 
requirement is not that of a stranger. 
Ttis notnecessary to attract those words 


m a eee - 
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that the need should be personal to the 
. landlord. The need of close relations 
who happen to live with the landlord 
or land-lady may well satisfy the words 
‘his own occupation’ or ‘if he 
requires’; Dependency, social cus- 
toms and habits, usage, practice of a 
particular community and like consi- 
derations may well be taken into 
account in determining whether the~- 
- requirement of those words is 
Satisfied.” 


In- fact, he relied upon a similar decision 
of our Court in Kolandavelu Chettiar v, 

Koolayana Chettiar’, In Saraswathi v. Vadi- 
velu Chetizar®, this Court interpreted the 

word ‘landlord ’ in section 10 (3) (a) (iii) 

of Act XVIII of 1960, as a word, which 
cannot be treated as rigid or inelastic. 
By that time, the 1949 Act, was amended 
and the provision of section 10 (3) (a) 
(iii) of Act XVIII of 1960, enabled the 
landlord or his son to apply for relief and 
for eviction of the tenant, if either of them 
was not occupying for purposes of a busi- 
ness which he or his son is carrying on a 
non-residential building in the city, which 
is his own. The improvement, if such an 
expression could be used, is that the Le- 
gisla ture added the alternative expression 
Jandlord or his son in the Act of 1960, 
whereas in the Act of 1949, it left the 
entitlement only to- the landlord, In 
Saraswathi v. Vadivelu Chettiar?, this Court, 
having regard to the expansion of the 
word ‘landlord °’ took a liberal view of 
the matter. and said the mere.addition 
of the word ‘‘ son ”’ after the word “‘ land- 
lord ” in the section and the exclusion of 
the enumeration of other dependants or 
relatives cannot lead to the conclusion 
that the Legislature by necessary implica- 
tion intended to exclude such dependants 
from obtaining the benefit of that provi- 
sion. Here again a reference was made 
to the decisions in Kolandavelu Chettiar v. 
Koolayana Chettiar’ and Kangu v, Ahmed 
Unnissa Besum®, After the decision in 
Saraswathi v. Vadivelu Chettiar®, the section 
was amended in 1973 by Act XXIII of 
1973. There, in section 10 (3) (a) (iii) 
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-with which we are concérned, for the 
“words, “his son ”, the words “‘ any mem- 
ber of his family >> were substituted; Ap- 
‘parently, the Legislature was taking nate 
-of the interpretation given by the Courts 
to the expression ‘landlord ” or “ land- 
lord or his son’? which occurred in the 
Act of 1949 and in the Act of 1960, By 


1973, therefore, in sectian: 10 (3) (a) (iii). 


“we have the provision whereby, in case it 
zis a common non-residential building, if 
the landlord or any member of his family 
-is not occupying for purposes of a business 
which he or any member of his family 1s 
-carrying on a non-residential þuilding in 
-the city, town or village concerned; which 
-is his own, then he can apply for eviction 
-of the tenant in the occupation -of 
his building provided the other 
conditions in the section are satisfied. 
“Whilst this is the position, the Legislature 
did not think it fit at all to make such a 
-concurrent and simultaneous amendment 
to section 7 (3) (a) of the Act, 1949, or 
-section 10 (3) (c) of the Act of 1960, ‘the 
language of the relevant séction enabling 
-the landlord’ to secure additional aécom- 
modation remained” practically the same. 
At this stage, it is convenient to’ quote 
“it for the purpose of ready reference. 
‘Section 10 (3) (c) which is equal to section 
“7 (3) (c) of the 1949 Act reads-as under : 


“A landlord, who is occupying only a 
part of a building, whether residential 
or non-residential, may, notwithstand- 
ing anything contained in clause (a), 
apply to the Controller for an order 
directing any tenant occupying the 
-whole or any portion of the reniaining 
` -part of the building to put the landlord 
in possession -théreof-if' he requires 
additional accommodation for residen- 
tial purposes or for purposes of a busi- 

‘ ness which he iS carrying on, as me 
case may be.’ 


` ~ 


Tf, therefore, the Legislature maintained 
-the text of this part of section 10 of the 
new Act and section 7 of the old Act 
without expanding the meaning of the 
word, landlord, as they did to the same 
word. appearing in section 10 (3) (a), (ili) 
-then itshould be assumed that the Legisla- 
‘ture deliberately did not want to make the 
-word ‘‘landlord’’ in section 10 (3) (c) an 
elastic expression which could take into 
uts fold not only the landlord but also any 
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member of his family.’ It-is no doubt 
true that.in Kolandavelu Chettiar v, Koola- 
-yana Ghettiar!, Kangu v. Ahmed'-Unnissa 
Begum? and Sarastoathi v; Vadivelu Chettiar? 
the Court, on the basis*of the norms and 
standards of an Indian society, expanded 
the meaning of the word “landlord ” 
which was-afterwards accepted by | the 
Legislature as well, But it cannot be 
said that when the Legislature did amcnd 
section 10 (3) (a) (iii), it was not aware of 
the need to expand. the word “‘ landlord ” 

appearing in section 10 (3) (c) 3 the Legis- 
lature twice had an opportunity to con- 
sider_ this‘: aspect. They would only 
amend section 10 (3) (a) tii), but would 
not touch upon the language of section 
10 (3) (c). This deliberate avoidance on 
‘the part of the Legislature appears to be 
significant and therefore, it would not be 
within thé canons of propriety, if the 
expression “‘ landlord. ° appearing in sec- 
tion 10 (3) (Aà should he liberally inter- 
preted notwithstanding the deliberateness 
on the part of the Legislature not to make 
it elastic of not to expand it at all, though 
it had two such opportunities to do sO, 


4. If, heretar, under section 10 ( 3) (c) 
the landlord could seek for additional 
accommodation only for the purpose of 
a business which he is carrying on, then 
it ‘would be difficult to accept Mr. O. K. 
Nambiar’s argument that the landlord’s 

wife’s business or his daughter’s business 
would also be covered by the expression 
“his business ’’ ‘in.section 10 (3) (c) of 
the Act. Thé petitioner-landlord cannot, 


_on the ground that the accommodation 


with the tenant is required for expanding 
a Nursery School conducted by his wife 
and daughter, ask for such accommoda- 
‘tion under section 10. (3) (c) of the Act 
‘and seek for eviction’ of the tenant. The 
order of the appellate Court is right. 


§. ‘Thecivil revision petition is dismissed 
but there will be no order as to costs. 


S.J. 


_ Petition dismissed. 
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{FULL BENCH]. x Plies 


IN THE HIGH COURT OF JUDIGA. 


TURE .AT MADRAS, 


PRESENT:-—P,S. Kailasam, CJ., G. Ramanu™ 
yam and V. Balasubrahmanyan, Fh. 


The Deputy, Commissioner (C.T:), 
Coimbatore Division, Coimbatore . 
. Petitioner® 
v, : 


Vasantha Mills Limited, Singanallur 
Coimbatore . Respondents? 


Central Sales Tax ‘Act (LXXIP of 1956). 
section 5—Scope and ‘Applicability—Sal, 
occasioning export—Meaning. >. 


Under section 5 of the Céntral Sales Tax 
Act there can be only one sale which 
occasions an export and if the local sellers 
have no concern with the actual export 
of the goods under the terms of their con- 
tract, the mere fact that they had shipped 
the goods in pursuance, ofa.term of the 
contractofsale will not make their transac- 
tion of sale an integrated transaction with 
the export, Though the earlier view was 
that more than one sale could occasion 
export if they are,so inter-connected as to 
form an integrated transaction, the latest 
view of the Supreme Court is ‘that there 
can be only one, sale which can occasion 
the export and that the sale-can only 
be with a foreign buyer: i Rare. 7.] 


On the: principles laid down by’ the 
Supreme Court,there i is nO question of two 
sales coming. within the : Scope of section 
5 (1) and it is.only an export sale i.e., a 
sale between an exporter and the foreign 
buyer that will come under the definition 


of sale in the course of export and_all- 


othersales even if inter-connected or inte- 
grated. with the export cannot be 
treated as sales in the course of export. 
There being, no room for. two or 
more sales being in the course of export 
and the only sale which can be said to 
occasion the export being the sale which 
itself results in the movements of the 
goods from the exporter to the importer, 
the theory of integrated activity cannot 
any longer be invoked to make the sale 
between the local dealers a sale in course 
of export. [Para. 12.] 
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Cases referred. to: . 


‘Mohammad Sirajudeen v. State of EA 
(1975) 36 S.T.C. 136: (1975) 2 S.C.C. . 
<47: A; -L:R: 1975 S.C. 1564; State of Tamil: | 
Nadu v: Cauveri ae: and Weaving 

Mills Limited, (1974) 33-8.T.C. 506;.. 
Shanmigha: 
Vilas Cashewnut Factory, (1953) 4 ST.C. ` 
205: (1953) 2 M.L.J. 123: 1954 S.CG.R. 
53: 1953 S.C.J. 471: ALR. 1953 S.C. 

333; Ben Gorm Nilgiri Plantations Company, 
v. Sales-tax Officer, (1964) 15 ST.C. 753: 
(1964) 2 S.C.J. 693: (1964) 7 S.C.R- 
706: ALR. 1964 8.C. 1752; Binani 
Brothers (P.) Lid, v, Union of India, (1974) 
33 S.T.O. 254: (1974) Tax.L.R. 1999; 
(1974) 1 S.C. Q. 459: AIL.R. 1974 S.G.. 

1510. 


Petition under section 38 of Tamil Nadu: 
Geħetal Sales Tax Act, 1959, praying 
the High Court to revise the order -of 


the Sales Tax Appellate Tribunal (A.P.),. 


Coimbatore, dated 5th June, 1970 and. 
madein C.T.A.No. 832 of 1968 (Appeal 
No.274 of 1968,Arpellate Assistant Com- 
missioner (C.T.), Pollachi) (M.G.S.I. 

No.-10655 of 1966- 67—Joint Commercial 
Tax Officer,. ‘Singanallur Division, Goim- 
-batore).” 


The Additional Govseninen: : Pleader 


No. 1, on behalf af Petitioner. 
N. Srinivasan, for Respondent, ` 


The Order of the Court was pronounced 


-by 


Ramanujam, j.—This matter has come 
before the Full Bench on an order of 


‘reference made by V. Ramaswami and. 


Sethuraman, JJ. , as. they had felt that the 


correctness oithe decision of the Division 


Bench in State of Tamil Nadu v. Cauvert 
Spinning and Weaving Mills Limited+, is 
open ta doubt in view of the later decision 
of the Supreme Court in Mohammad: 
Sirajudeen v. State of Ortssa?, 


Z., The assessee in this case is a dealer“ 
in cottón and cotton yarn. For the assess-- 
ment year 1966-67 it had reported a total 


turnover of Rs; 2,83,45,614.33 and out of 


the total turnover, asum of Rs; 1,23,362,.40: 
was claimed to represent sales of cotton 


iy 


2. (1975) 36 S.T.C. 136 : (1975) 2 S.c.c. 


i). 


warn in the course of export. This claim 
was not accepted bythe assessing autho- 
rity who held that the said turnover repre- 
sented intra-State sales. 
appellate Assistant Commissioner also 
-upheld the view of the assessing autho- 
xity. On a further appeal to the Sales tax 
Appellate Tribunal, it was held that the 
‘said disputed turnover of Rs. 1,23,362.40 
epresented export sales and as such it 
‘should be excluded from the taxable 
‘turnover. The State Government had 
challenged the decision of the Tribunal 
‘in this tax case. 


3. Reliance was placed by the State 
-on the decision of the Supreme Court in 
„Mohammad Sirajudeen v. State of Qrissat, in 
support of its stand that the transactions 
-in question cannot be treated either as 
-export sales or as sales in the course of 
export. The assessee, however, relied 
won the decision of a Division Bench of 
‘this Courtin Stateof Tamil Nadu v; Cauveri 
Spinning and Weaving Mills Limited*, to 
-which one of us was a party, wherein 
‘similar transactions of sale have been 
‘held to be sales in the course of export. 
V. Ramaswami and Sethuraman, JJ., who 
“heard this tax case in the firstinstance felt 
-thatin view of the later decision of the 
Supreme Covrtin Mohammad Sirajudeen v. 
State of Orissa1, the earlier Bench decision 
-of this Gourt in State of Tamil Nadu v. 
Cauvert Spinning and Weaving Mills Limited? 
amay not be correct and, therefore, referred 
the matter to a Full Bench, 


4, The nature of the transactions in 
this case as hasbeen found by the Tribu- 
nal is.as follows: The assessee Mills sold 
«cotton yarn to a local dealer, M/s. Keshav- 
lal Thalakchand and Company (Private) 
‘Limited, Madras, hereinafter referred as 
the “local purchaser’. These are first 
sales of cotton in the State of Tamil Nadu 
-taxable at the hands of the Mills at single 
point. The purchaser-company has in 
ats tura effected sales of yarn it had 
purchased from the Mills to certain pur- 
«chasers in Colombo. The sales between 
‘the assessee Mills and the local purchaser 
were on f,0.b. terms, and the yarn pur- 
‘chased were earmarked for export only, 
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The assessee Mills have to despatch the 


' yarn directly to the purchasers at Colombo 


though such despatch was to be on 


‘account and risk of the local purchaser. 


The relevant bills of lading show that the 
assessee Mills had actually shipped the 
goods in the Port of Tuticorin, though 
the name of the local purchaser had been 
shown therein asthe exporter: On these 
facts the assessing as wel] as the appellate 
authorities held that there are two distinct 
transactions of sale, ane by the assessee 
Mills to the local purchaser and the other 
by the local purchaser to the National 
Textile Corporation, Colombo, that the 
former sale having nothing to do with 
export is an intra-State sale and that the 
latter sale alone is a sale in the course of 
export, The Tribunal, however, held on 
the same facts that though in the 
bill of lading the name of the local 
purchaser is mentioned as exporters 
the goods having been shipped 
by the assessee, it’ should be taken as 
anexporter asithad actually shipped the 
goods and asthe A.R.No, 4 forms are in 
its name. Thus the only ground on 
which the Tribunal held the sales effected 
by the assessee to the lacal purchaser to be 
export sales is that the assessee has export- 
ted the goods in pursuance of its sale to 
the local purchaser, The question, there- 
fore. is whether the said ground relied on 
by the Tribunal for halding the assessee’s 
sales ta be export sales could be sustained; 


5. The learned counsel for the Revenue 
submits that, in view of the recent deci- 
sion of the Supreme Courtin Mohammad 
Sirajudeen v. State of Ortssat, the sales in 
question cannot be: treated either as 
export sales, or as sales in the course of 
export. In the case before the Supreme 
Court, the assessee had entered into two 
contracts with the State Trading Corpora- 
tion for the sale of mineral one. ‘The 
Corporation in its turn entered into con- 
tracts with foreign buyers for the-sale of 
the identical goods purchased from the 
assessee, - The terms of contract between 
the assessee and the Corporation were as 
follows: The price expressed in U.S, dol- 
lars for long ton is to be f.0,b., Calcvtta. 
The goods should be ready in Calcutta har- 


_bour forshipment by a particular Steamer. 


a 
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- The final sampling and moisture determi- 
nation and the ‘final ascertainment of 
weight and price should be dore at the 
foreign port of discharge bycertain named 
persons, and their certificate is to be final 
and binding on both the buyer and the 
seller. 90 percent. paymentis to be made 
against shipping documents. The Cor- 
poration will assign the relevant foreign 
letter of credit which is to be opened in 
its name by the foreign buyer, The 
Corporation is to endorse the bill of lading 
and deliver it to the assessee. The 
balance is to be paid after the destinational 
weight and analysis on the basis of the 
terms mentioned in the corresponding 
sale contract with foreign buyers. It was 
claimed by the assessee in that case in 
proceedings under ihe Central Sales Tax 
Act, 1956, that his sales of mineral ore 
to the State Trading Corporation were 
sales in the course of export and, there- 
fore, exempted from tax under section 5 
of that Act. The High Court had held 
that the sales were liable to tax. When 
the matter was taken to the Supreme 
Court it was urged that the assessee 
originally entered into negotiations with 
foreign purchasers and settled all the con- 
ditions of contract, that it is only there- 
after the Corporation entered into f,0,b. 
contracts with the assessee, ard with the 
foreign buyer on identical terms, that 
all the necessary steps including the pay- 
ment of customs duty for shipment and 
export had been taken by the assessee, 
that the Corporation covld not have 
diverted the goods to a buyer in India 
without violating the export and import 
contro] order, that the contract between 
the assessee and the Corporation being 
on f.0,.b, basis the property in the goods 
passed only on shipment when the goods 
were in the stream of export, that having 
regard to the necessity ofentering into con- 
tracts with foreign buyers through the 
channel of the Corporation, the rigid rule 
of privity of contract should be relaxed on 
considerations of equity and justice and 
that the presumption of the. Corporation 
being an agent of the assessee in the export 
of mineral ore should be‘raised especially 
when the Corporation is interested only 
in the commission of one dollar per long 
ton from the assessee. The assessee also 
claimed that his sale to the State -Irading 
Corporation constituted one, integrated 
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transaction resulting in the ultimate export: 
ofthe goods and, therefore, it should be 
treated as a sale in the course of export. 
It was held by a majority, after consider-- 
ing the relative scope of Article 286 (1) (b) 
of the Corstitution and section 5 of the 
Central Sales Tax Act. with reference to- 
almost all the earlier decisions rendered 
by the Supreme Court, that the assessee 
was not entitled to claim eyemption unoer- 
section 5 (1) of the Central Sales Tax. 
Act in relation to the said contracts: 
The main reasons given by the majority- 
for taking that view are: (1) The mene. 
tion of f.o.b. price in the contracts 
between the assessce and the Corporation. 
does notrender them f.o.b. contracts with 
the foreign buyer. (2) The Corporation 
had entered into independent contracts 
with the foreign buyers on f.0.b. basis 
which alone occasioned the export of’ 
the goods. (3) The Corporation having- 
purchased the goods from the assessee in 
order to fulfil its contract with the foreign 
buyer, the assessee’s contract with the 
Corporation is not the direct cause for nor 
has it occasioned the export. (4) Th ough 
the assessee had been required under the 
contract entered into with the Corpora- 
tion to bring the goods to a named ship 
his sale cannot be said to have caused 
the export and the export was actually 
the result of the sale by the Corporation 
to the foreign buyer. (5) From the mere 
carrying out the directions given by the- 
Corporation to the assessce to place the- 
goods on board the ship as a term of the 
contract ofsale, the assessee cannot be 
taken to be an exporter and (6) The fact 
that exports can be made only through 
the State Trading Corporation and that, 
the State Trading Corporation is interest 
ed in getting onlyacommission does not: 
have the effect of making the assessee 
an exporter when there is direct export. 
contract only with the Corporation and. 
the foreign buyer. : 


6. Khanna, J., had dissented and had’ 
taken the view that as the goods of the 
assessee had been sold on f.o.b. basis 
without any chance of the goods being” 
diverted, his sale should be taken to be 
interlinked with the export as to form an 
integrated transaction, that the position 
ofthe State Trading Corporation under 
its contract with the assessee was not that 


11] 


of-a purchaser in the ordinary sense of the 
term, that the introduction of a statutory 
intermediary like the State Trading Cor- 
poration which is entitled only to.a còm- 
mission would not affect the realnature 


_of the transaction, that it was the assessee . 


who was-to export the goods to-the foreign 
buyer through the State Trading Carpo- 
ration, aStatutory intermediary, because 
of the legal requirements under the 
Export- Control Order, that there is 
nothing in section 5 of the Central Sales 
Tax Act to restrict the exemption from 
payment of tax to only onesale, that the 
úse of the word singular in section 5 and 
notin plural would not make much mate- 
rial difference in view of section 13 of the 
General Clauses Act, and that there is 
nothing in law to rule out two or more 
sales qualifying for exemption if the sales 
are so interlinkéd with the export of the 
goods sa as to form one integrated 
transaction, — 


7, Though the minority view of Khanna, 
J., purports to follow the earlier deci- 
sions of the Supreme Court on the point, 
the majority has, after explaining the 
‘earlier decisions, struck a different note 
and according to them, it is only the sale 
between the exporter and -the foreign 
buyer, which has a direct nexus with the 


export, that can be said to occasion the_ 


export. Under section 5 of the Central 
Sales Tax Act there can be only one sale 
which occasions an export and if the 
local sellers have no concern with the 
actual export of the goods under the 
terms of their contract, the mere fact 
that they had shipped the goods in 


pursuance of a term of the contract, 


of sale will not make their transaction 
of sale’ an integrated transaction 
with the export. Though the earlier 
view was that more than one sale 
could occasion export if they are so inter- 
connected as to form an integrated 
transaction, the latest view of the 
Supreme Court in the above case is that 
there can be. only one sale which can 
occasion the export and that sale can 
‘jonly be with a foreign buyer. 


$. Itis urged by the Revenue that in the 
face of the above decision of the Supreme 
Court, the decision of this Court in State 
of Tamil Nadu v. Cauvery Spinning and 
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. Weaving Mills Limited 1, cannot be accept- 
ed as laying down the correct position, 
that it is no longer recessary to go into 
the question as to whether a sale between 
two local dealers is ‘interconnected. with. 
the-export, that even if there is an mter- 
connection or an integration with the- 
export, still under the definition of sale 
in the course of export, it-cannot be 
taken to have been a cause or occasion. 
for the export. It is also said that the 
decision in State of Tamil Nadu v. Cauvery 
Spinning and Weaving Mills Limited 
is in accord only with the said minority 
view. | 


- 


9. In State of Tamil Nadu v. Cauvery 
Spinning and Weaving Mills Limited}, the 
assessee, a spinning and weaving mill 
entered into contracts of sale of cotton 
yarn with a buyer at Madras who had in 
turn contracted to sell the same to a buyer 
in Ceylon. The sales were on f.0,b. terms. 
Under the contract the assessee should. 
put the goods free on board and payments 
should be made against delivery of docu- 
ments. The bill of lading showed the 
assessee as corsignor and the foreign 
bvyer or his nominee in Ceylon as 
consignee. The goods were released. 
under A-R.-No. 4 forms without 
payment of Central Excise Duty as they. 
had been. earmarked for export. On 
those facts, a Division Bench held. 
that the contracts did not make the 
assessce an agent for the purpose of 
export, that the property in the goods 
sald passed only on delivery of the docu- 
ments after the goods joined the export 
stream, that the sales by the assessee and. 
the export of the goods were so inter- 
connected as to justify the inference that 
the sale and the export were integrally 
connected-and that, therefore, the trans- 


-aétions were sales in the course of export, 


10.: This decision runs covnter to the 
decision of the Supreme Court in Moham- 
mad Sirajudeen v. State of Crissa*, holding 
that the shipment of the goods at the 
instance of the exporter in pursuance of 
the terms of the contract between him 
and the exporter cannot make the local 
seller an exporter; that whatever be the 
TN 
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connection between the local sale and 
the export sale and however much they 
-are integrated with the actual export, it 
as only vhe sale between the exporter and 
the foreign buyer which can occasion the 
export of the goods, that a transaction 
Of. sale between the local seller and the 
‘exporter can never become a sale in the 
course ofexport, and that section 5 of the 
Central Sales Tax Act comprehends only 
one sale occasioning the export and that 
Sale is the one between the local exporter 
and the overseas importer. 


11. Thelearned counsel for the assessee 
contends that the earlier decisions of the 
Supreme Court in State of Travancore 
‘Cochin v. Shanmuga Vilas Cashewnut Factory); 
Ben Gorm Nilgiri Plantations Company v. 
Sales-tax Officer; and Binani Brothers 
(Private) Limited v. Union of India®, have 
all laid down that not only an export 
sale between focal exporter and the 
overseas importer, brt also every sale 
so inter-connected as to form part of one 
integrated transaction, could be treated 
as a Sale in the course of export, that 
those decisions have not been held to be 
ancorrect in the Jatest decision of the 
‘Supreme Court and, therefore, that deci- 
sion Should be confined ta the facts of 
that case alone. According to the learn- 
ed counsel even after the said decision 
of the Supreme Court, the correct legal 
position is that in addition to the actual 
export sale, sales which form one inte- 
grated transaction with the export would 
also come under the definition of sale in 
the course of export under section5 of 
the Central Sales Tax Act. 


12, We are not inclined to agree with 
the counsel for the assessee that the said 
decision of the Supreme Court should be 


confined to the facts of that case. Jn fact ` 
the Supreme Court had referred to the- 


earlier decisions on the point and’ had 
explained the same. We’ have therefore 





1. (1953) 4 S.T.G. 205 : 
123 : 1954 S.C.R. 53 : 1953 S.C.J. 471 : 
A.1.R. 1953 S.C. 333. 


2. (1964) 2 S.C.J. 693 : 
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to take the latest decision of the Supreme 
Court as laying down the law on the point. 
May be there is much to be said in favour 
of the dissenting view set out by Khanna, 
J., in the light of the precedents, but 
this Court is bound by the decision as 
expounded by the majority view. On the 
principles Jaid dawn by the Supreme 
Court in the said case, there is no ques- 
tion af two sales coming within the scope 
of section 5 (1) and it is only an export 
sale?.e., a sale between an exporter and 
the foreign buyer that will come under 
the definition of sale in. the caurse of 
export, and all other sales even if inter- 
connected or integrated with the export 
cannot be treated as salesin the course of 
export, There being na room for two or 
more sales being inthe course of export 
and the only sale which can be said to 
occasion’ the export being the sale which 
itself results in the movement of the 
goods fromthe exporter to the importer, 
the theory of integrated activity cannot 
any longer be invoked to make the sale 
between two local dealers a sale in the 
course of export. Therefore, the assessee 
in this case cannot succeed in his claim 
that the disputed sales are sales in the 
course of export, 


13. The tax case, is, therefore allowed, 
There will, however, be no order as t 
costs, . - 


R.S. ————- Appeal allowéd. 


[END OF VOLuME (1979) 2 M.L.J. 
Reports. | 


11) RANGAGHARI ve sUPPIAH (Untwalia, 7.) © I7 


9. For the reasons stated above, we allow maintainable. We shall direct the par- 
this appeal, set aside the judgment and ties to bear their own costs throughout. 
arder of the High Court passed in O.S. a 

„Appeal No. 64 of 1974 and dismiss Com- V.K. ——— Appeal allowed. 
‘pany Petition No. 85 of 1974 as being not ; 


[END or Votumm (1976) 2 ML.J. (S.C.)]. 


